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WiTBECK  y.  HoLLAXOy  appellant 

(45N.Y.18.) 

(hmmamearrier — exprtsa company ^ddk&rif,    SM$n6$, 

Ourrlen  bj  VMBeli  and  railways  are  exempt  from  the  datj  of  permnal  dellT- 
eiy ;  but  the  exemption  does  not  extend  to  exprees  companies,  althoogii 
aTidling  tUemselves  of  carriage  bj  rail,  and  such  companies  are  bound  to 
exercise  due  diligence  in  finding  the  consignee,  or  his  place  of  residence  of 
basinesa. 

In  an  action  against  an  express  company  for  failure  to  dellrer  a  package,  evi- 
dence as  to  whether  the  consignee  was  well  known  is  admissible,  on  the 
question  of  due  diligence.  ' 

ACTIOK  by  Abram  Witbeok  against  Holland,  treasurer  of  the 
American  Express  Oompttny.  The  trial  took  place  before  a  referee, 
who  found  substantially  the  following  facts:  That  the  American 
Express  Company  was  a  joint-stock  association  engaged  in  the  gen- 
eral express  business;  that  the  plaintiff  on  the  3d  of  December, 
1864,  delivered  to  the  Adams  Express  Company  at  Hart's  Island, 
N.  Y.,  the  sum  of  $320  in  money,  addressed  to  Martin  Witbeck, 
Schenectady,  N.  Y.  The  agent  of  the  Adams  Express  Company 
gave  a  receipt  for  the  package  **  upon  the  special  acceptance  and 
agreement  that  this  company  is  to  forward  the  same  to  its  agent, 
nearest  or  most  convenieiit  to  destination  only,  and  there  to  deliver 
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the  same  to  other  parties  to  complete  the  transportation,  such  deliv- 
ery  to  terminate  all  liability  of  this  company  for  such  package/* 
The  package  was  delivered  on  the  5th  of  Decemb3r  by  the 
Adams  Express  Company  to  the  defendant  company  at  its  office  iu 
New  York,  the  latter  giving  the  following  receipt  to  the  former 
company : 

Received,  New  York,  December  5, 1864,  of  Adams  Express  Compaixy,  (per 
bills),  in  good  order,  the  following  articles  set  opposite  oar  respective  names  * 


ABTIOIJB 

Dollars. 

OenU. 

CoiulgBee. 

Where 
ftx)ni. 

Destination. 

Anionnt 
Charged. 

By  whont 
received. 

Pck. 

9m. 

Martin 
Witbeck. 

H.  L 

Schenectady, 
a,  1. 

$170. 

Myen. 

Myers  was  the  authorized  agent  of  defendant  company.  The 
package  was  transported  to  Schenectady  in  due  time,  and  the  local 
agent  of  defendant  company,  with  a  view  to  making  delivery,  looked 
into  the  directory,  but  did  not  find  the  name  Martin  Witbeck, 
although  said  Witbeck  was  a  resident  of  Schenectady  at  that  time 
and  for  some  time  afterward.  The  efibrts  of  the  agent  were  then 
directed  to  finding  the  consignee,  but  it  appears  that  his  inquiriea 
were  for  Martin  Whitbeck  instead  of  Martin  Witbeck.  The  pack- 
age was  deposited  in  the  company's  safe  a  few  days  afterward  where 
it  remained  until  January  17, 1865,  when  the  safe  was  burglarizeJ 
and  the  package  stolen.  The  referee  found  further  that  defendant 
company  was  bound  to  make  delivery  of  the  package  to  Martin 
Witbeck  personally,  or  at  his  place  of  business  or  residence ;  that 
defendant  company  did  not  make  due  effort  to  make  such  delivery ; 
and  that  plaintiff  should  recover  the  amount  of  the  package,  with 
interest  Judgment  was  entered  on  the  report,  firom  which  the 
defendant  appealed  to  general  term,  where  it  was  affirmed.  An 
appeal  was  then  taken  to  this  court 


Hooper  C.  Van  Vorsi,  for  appellant,  cited  Lamb  v.  Oamden  and 
Amboy  R.  R.  Oo^  2  Daly,  455 ;  Manhattan  Oil  Co.  y.  Scme^  52  Barb. 
72.  That  personal  delivery  need  not  be  made  when  consignee  cannot 
be  found  on  due  inquiry.  Fi9h  y.  Newton^  1  Denio,  45 ;  Angell  on 
Carriers,  §  205,  and  cases  dted ;  Osirander  y.  Browny  15  Johns. 
89 ;  Rowland  v.  Miln,  2  Hill,  150 ;  2  Bedfield  on  Railways,  76,  §  173, 
par.  18-20 ;  Hamilton  v.  Niok&rsony  11  Allen,  303.  That  the  Ameri- 
can Express  Company  held  the  package  as  a  warehouseman.  Angdl 
on  Carriers,  §§  79,  302;  Story  on  Bail,  §§  446, 449;  Panons on 


FEBEUART  TEEM,  1871.  25 

Witbeck  t.  Holland. 

DontractB, 617 ;  Plati  t.  ffibbard,  7  Cow.  497;  JPnapp  t.  Ourtis,  » 

Wend.  6a 

Join  L.  HiUy  for  respondent,  cited  Sherman  t.  WetU^  28  Bubu 
IOM09;  Bussettr.  Living8to%  19  id.  346,  355;  Hooper  \.  WM»^ 
5  Am.  Law  Reg.  N.  8.  2 ;  Sweet  v.  Barney y  23  N.  Y.  337,  Article  by 
Mr.  Bedfiddy  5  Am.  Law  Reg.  N.  S.  2 ;  Lakeman  v.  Orinnelly  5 
Bofw.  625 ;  Edwajds  on  Bailments,  54 ;  1  Parsons  on  Contracts,  657, 
ootef»,and  cases  cited;  5Am.LawReg*N.S. 7,and  cases;  Redfield 
on  Bsilways,  §  127 ;  Haalam  v.  Adama  Ex,  Go.,  6  Bosw.  235 ;  Red- 
field  on  Railways,  §  127 ;  5  Am.  Law  Reg.  N.  S.  7 ;  2  Kent's  Com. 
774r-776  [604]  and  notes ;  Thomas  y.  Boston  and  Providence  R.  E. 
(kj  10  Mete.  472 ;  Chickering  y.  Fowler^  4  Pick.  37 ;  Edwards  on 
Bailments,  67,  96,  97,  98,  10^108 ;  Jones  on  Bailments,  40-93 ; 
Wilson  y.  Brett,  Mees.  &  Wels.  13 ;  FeOowe  y.  Gordon,  8  B.  Monr. 
415. 

GRoysBy  J.    The  fiftcts  fonnd  by  the  referee  showed  beyond  ques- 
tion that  the  defendant  was  a  common  carrier,  and  responsible,  as 
locL,  for  property  deliyered  to  it  for  transportation.    This  finding 
was  warranted  by  the  eyidence.    It  was  engaged  in  transacting  a 
general  express  business.    It  is  insisted  by  the  counsel  for  the  de- 
faidant  that  its  liability  was  restricted  by  the  contract^  proyed  by 
the  receipt  giyen  by  the  Adams  Express  Company  to  the  plaintiff, 
QpoTL  the  receipt  of  the  money  from  him  by  it  at  Hart's  Island. 
From  this  receipt  it  appears  that  the  latter  company  undertook  to 
forward  the  package  to  its  agent  nearest  to  its  destination,  there  to 
delirer  it  to  other  parties  to  complete  the  transportation,  such 
deliyery  to  terminate  all  liability  of  that  company  for  its  passage. 
There  is  nothing  in  this  or  any  other  restriction  at  all  affecting  the 
liability  of  the  defendant  as  a  common  carrier ;  all  the  restrictions 
found  in  the  receipt  are  by  the  language  limited  to  the  liability  of 
the  Adams  company.    Indeed,  were  they  applicable  to  the  defend- 
ut,  they  would  not  affect  the  liability  of  the  d,efendant  in  the  action, 
tt  they  do  not  include  the  cause  of  i^e  loss,  unless  they  relieye  the 
carrier  from  the  duty  of  delivery  to  the  consignee.     The  first 
inqoiiy  is,  whether  it  was  the  duty  of  the  carrier  so  to  deliver  the 
package  in  the  absence  of  any  restriction.    Carriers  by  land  arc, 
bound  to  deliver  or  tender  the  goods  to  the  consignee  at  his  resi- 
iaoe  or  place  of  business,  and  until  this  is  done  they  are  ndt 
Vol..  VI.—  4 
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itdieved  from  responsibility  as  carriers.  2  Kent* s  Gom.  605 ;  Angell 
on  Carriers,  §  295;  Gibson  v.  Gulvery  17  Wend.  305;  Fisk  y.  New- 
toHy  1  Denio,  45.  But  when  goods  are  safely  conyeyed  to  the  place  of 
destination,  and  the  consignee  cannot,  after  reasonable  effort^  ba 
foand,  the  carrier  may  discharge  himself  from  further  responsibility 
by  depositing  the  property  in  a  suitable  place  for  the  owner.  I\sh 
¥.  Newton^  Bupnu  Carriers  by  vessels,  boats  and  railways  are  ex- 
empt from  the  duty  of  personal  deliyery.  Bedfield  on  BailwajBy 
§  137 ;  Thwnas  t.  Boston  R  R  Oo.,  10  Mete.  472.  Such  carriers  dia- 
diarge  themselves  from  responsibility,  as  such,  by  transporting  the 
i;oods  to  their  nearest  business  station  to  the  residence  or  place  of 
business  of  the  consignee,  and  notifying  the  consignee  of  their 
readiness  to  deliver  the  goods  at  such  station,  after  the  lapse  of  a 
reasonable  time  for  him  to  receive  them.  But  this  exemption  does 
not  extend  to  express  companies,  although  availing  themselves  of 
carriage  by  rail.  Bedfield  on  Railways,  §  127.  These  were  estab- 
lished for  the  purpose  of  extending  to  the  public  the  advantages  of 
{lersonal  delivery  enjoyed  in  all  cases  of  land  carriage  prior  to  the 
introduction  of  transportation  by  rail. 

It  appeared  in  the  present  case  that  the  defendant  had  its  vehiclea 
hj  which  they  carried  articles  to  the  consignees  in  the  city  of  Sohe- 
oectady,  which  had  arrived  there  by  rail  under  contracts  with  the 
company  for  the  transportation.  This  is  the  usual  course  of  tran* 
«acting  business  by  such  companies ;  were  it  otherwise  the  businesa 
<loa6  by  these  companies  would  be  greatly  diminished,  as  it  would 
be  equally  advantageous  in  many  cases  to  have  the  property  trans* 
{>orted  by  the  railroad  company.  When  the  defendant  received  the 
{uickage  from  the  Adams  Company  at  New  York,  consigned  to  Mar- 
tin Witbeck,  Schenectady,  it  became  liable  as  carrier  for  its  carriage 
to  Schenectady  and  its  delivery  to  Witbeck  there,  if  with  reasona- 
ble diligence  he  could  be  found.  The  performance  of  this  entire 
service  was  contracted  for  by  its  receipt  so  addressed,  and  had  the 
defendant  received  it  fh)m  the  plaintiff  at  New  York  and  given  him 
«  receipt  for  its  transportation,  the  obligation  to  make  personal 
delivery  at  Schenectady  would  have  been  incurred.  The  only 
remaining  question  arises  upon  the  exception  taken  to  the  finding 
by  the  referee,  as  a  fact,  that  the  defendant  did  not  make  due  effort^ 
ttor  use  due  diligence  to  find  said  Martin  Witbeck,  the  consignee  of 
said  package.  It  is  insisted  by  the  counsel  for  the  appellant,  that 
the  question,  what  is  reasonable  diligence,  is  one  of  law.    That  may 
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be  80,  when  there  is  no  conflict  in  the  evidence  of  controversy  as  to 
the  facts  to  be  inferred  therefrom.  But  that  is  not  this  case,  nor 
will  most  cases  of  this  class  be  of  that  description.  In  most,  if  not 
all,  the  questions  will  be  mixed,  both  of  fact  and  law.  In  the  pres- 
ent case  the  finding  of  the  referee  was  clearly  correct.  The  dili- 
gence which  the  law  required  of  the  defendant  was  such  as  a  pru- 
dent man  would  have  used  in  an  important  business  affair  of  his 
own.  The  evidence  shows  that  the  defendant  was  so  inattentive  as 
to  mistake  the  surname  of  the  consignee.  Although  the  package 
was  addressed  Witbeck,  all  its  inquiries  were  made  for  Whitbeck. 
This  may  have  prevented  their  finding  him.  It  further  appeared 
that  its  inquiries  were  confined  to  a  few  persons  in  the  vicinity  of 
its  place  of  business,  and  that  by  these  it  obtained  information  of 
other  persons  of  a  like  surname,  one  of  whom  was  the  father  of  the 
consignee.  Surely  inquiry  should  have  been  made  of  these  persons, 
and  had  it  been  so  made  delivery  would  have  been  made  and  the  loss 
would  never  have  occurred.  There  is  nothing  in  the  point  that  the 
negligence  of  the  plaintiff  in  not  giving  further  information  as  to 
the  residence  of  the  consignee  contributed  to  the  loss.  The  defend- 
ant accepted  the  package,  addressed  as  it  was,  and  failed  in  the  per- 
formance of  the  duty  imposed  thereby.  For  such  failure  it  is  respon- 
sible, irrespective  of  the  right  of  the  plaintiff  to  give  additional  infor- 
mation. I  have  examined  the  various  exceptions  taken  by  the  appel- 
lant to  the  rulings  of  the  referee  as  to  the  competency  of  evidence. 
The  question  whether  the  consignee  was  well  known  in  Schenec- 
tady  wa«  proper.  The  plaintiff  had  the  right  to  prove  this  fact  if 
he  could.  But  the  testimony  given  in  answer  was  not  material 
None  of  the  testimony  excepted  to  could  have  prejudiced  the 
defendant  The  judgment  appealed  from  must  be  affirmed. 
All  the  judges  concurring. 

Judgment  affirmed. 
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McEiTTEE  V.  The  New  Jersey  Steamboat  Co.,  appellant 

(46N.Y.84.) 

ComfiMn  carriers — delivery  —  refiual  of  demand,    Oonternan. 

Common  carriers  deliver  property  at  their  peril,  and  must  take  care  that  it  !«• 
delivered  to  the  right  person,  for  if  the  delivery  be  to  the  wrong  person, 
either  by  an  innocent  mistake  or  through  fraud  of  third  persona,  as  upon  a 
forged  order,  they  will  be  responsible,  and  the  wrongful  delivery  will  be 
treated  as  a  conversion.  A  qualified  refusal,  by  a  common  carrier,  to 
deliver  goods  on  demand  of  one  entitled  to  them,  does  not  constitute  a  con- 
version, if  the  qualification  Is  reasonable  and  in  good  faith ;  and  where  the 
person  making  demand  omits  to  produce  any  evidence  of  title  or  to  identify 
himself  as  the  consignee,  it  is  a  question  for  the  jury  whether  the  qualifica- 
tion is  reasonable,  and  the  true  reason  for  not  delivering  the  goods. 

Action  for  the  conversion  of  goods,  brought  by  McEntee  against 
the  New  Jersey  Steamboat  Company.  It  appeared  that  defendant, 
as  common  carriers,  received  in  1868,  at  Albany,  several  bundles  of 
gash  and  blinds  from  one  Sayer,  addressed  to  "McEntee"  New 
York,  The  goods  having  reached  their  destination,  a  demand  wa» 
made  by  plaintiff  upon  defendant,  who  refused  to  deliver  them, 
npoi:  tender  of  charges.  There  was  conflicting  evidence  as  to 
what  the  form  of  the  refusal  was;  but  defendant  introduced  testi- 
mony tending  to  show  that  a  delivery  was  offered  on  condition  that 
plaintiff  would  produce  any  paper  showing  ownership  or  authority 
to  receive  the  goods,  or  his  identity  as  the  consignee.  The  judge 
ruled  that  the  only  question  for  the  jury  was  whether  freight  money 
was  tendered,  and  charged  that,  under  the  circumstances,  the  com- 
pany was  authorized  to  deliver  the  goods  to  any  person  calling  for 
them ;  and  that  common  carriers  were  not  responsible  for  wrong 
delivery,  and  therefore  had  no  right  to  insist  upon  any  person 
proving  ownership.  Verdict  was  rendered  for  plaintiff,  and  judg- 
ment thereon  affirmed  at  general  term.  An  appeal  was  taken  by 
defendant  to  this  court. 

WiUiam  P.  Prentice^  for  appellant,  cited  Esmay  ▼.  Fannifi4i^ 
9  Barb.  188 ;  Ransom  v.  Wetmore,  39  id.  104 ;  Tolano  ▼.  National 
Steam  Nav,  Co,,  4  Abb.  N.  S,  316.  Refusal  must  be  positive  and 
absolute.     Holbrook  v.  Wight,  24  Wend.  176 ;  Jessop  v.  Miller^  I 
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Keyes,  321 ;  Mount  v.  Dericky  5  Hill,  455 ;  Dunlop  y.  Hunting j  2 
Denio,  643 ;  2  Phil.  Ev.  226 ;  Carroll  v.  Mix,  51  Barb.  215.  That 
ft  carrier  is  responsible  for  wrong  delivery.  Gogga  v.  Bemardj  1 
Raym.  665 ;  Go.  Litt  89  a  and  note  6 ;  Edwards  on  Bailm.  450, 532 ;  2 
Pars,  on  Gont  181, 199 ;  2  Bedf.  on  Railw.,  §  46,  pp.  46-49 ;  Angell  on 
Carriers,  §  324;  Hawkins  v.  Hoffman,  6  Hill,  588;  Powell  y.  Myers, 
26  Wend.  691 ;  Packard  v.  Getman,  4  W.  615 ;  WiUard  v.  Bridge,  4 
Barb.  361 ;  Dudley  y.  Hawley,  40  B.  397 ;  Dean  v.  Vaccaro,  2  Head. 
486 ;  Dufour  y.  Mephar,  31  Miss.  577 ;  Hmnpstead  v.  JV.  Y.  G.  R.  R., 
28  Barb.  485 ;  Mich,  and  G.  R.  y.  Day,  20  IlL  375 ;  Roberts  y.  Riley, 
16  La.  An.  103 ;  Bradley  y.  Waterhouse,  3  Garr.  and  P.  318 ;  Bur- 
reU  y.  North,  2  G.  and  K.  680.  Carrier  is  bound  to  make  reasonable 
inqoiry  as  to  title.  Rogers  y.  Weir,  34  N.  Y.  463,  471 ;  Holbrook  v. 
IFigrM,  24  W.  169 ;  Esp.  177  and  cases  there  cited;  2  Pars. on  Cont. 
204,  206 ;  Ostrander  y.  Brown,  15  Johns.  40 ;  PoweU  y.  Myers,  26 
Wend.  591 ;  Mount  y.  Dericky  5  Hill,  455 ;  Garroll  y.  Jfia:,  51  Barb. 
215 ;  Solomon  y.  i}am,  1  Esp.  N.  P.  G.  83 ;  Tuttle  y.  Gladding,  2 
E.  D.  Smith,  157 ;  Wells  y.  Kelsey,  16  Abb.  53 ;  GuUlaume  y.  iTam- 
JwryA  Co.,  42  K  Y.  212 ;  Wilson  y.  Fi5.  R.  R.  Go.,  1  Am.  Rep.  S66 
(42  Vt.  200). 

J.  L.  Overfidd  (A.  J.  Parker  with  him)  cited  16  Abb.  63 ;  19 
How.  309 ;  1  Wils.  328 ;  6  Wend.  603 ;  10  id.  349 ;  11  id.  80 ;  20  id. 
267 ;  22  id.  286 ;  23  id.  462 ;  4  Denio,  323 ;  6  id.  240 ;  10  John&  176 ; 
31  N.  Y.  490. 

Allek,  J.  The  defendants  were  charged  for  the  conyerdon  of 
the  goods  VLfon  eyidence  of  a  demand  and  a  refusal  to  deliyer  them. 
If  the  demand  was  by  the  person  entitled  to  receiye  them,  and  the 
refusal  to  deliyer  was  absolute  and  unqualified,  the  conyersion  was 
sufSciently  proyed,  for  such  refusal  is  ordinarily  conclusiye  eyidence 
of  a  conyersion ;  but,  if  the  refusal  was  qualified,  the  question  was, 
whether  the  qualification  was  reasonable;  and  if  reasonable  and 
made  in  good  faith,  it  was  no  eyidence  of  a  conyersion.  Alexa^nder 
y.  Soutliey,  5  B.  and  Aid.  247;  Holbrook  y.  Wight,  24  Wend.  169; 
Rogers  v.  Weir,  34  N.  Y.  463 ;  Mount  y.  Derick,  6  Hill,  455.  I^ 
at  the  time  of  the  demand,  a  reasonable  excuse  be  made  in  good 
£euth  for  the  non-deliyery,  the  goods  being  eyidently  kept  with  a 
view  to  deliyer  them  to  the  true  owner,  there  is  no  conyersion. 
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This  action  is  not  upon  the  contract  of  the  carrierSy  bat  for  a 
tortious  conversion  of  the  property ;  but  the  rights  and  duties  of 
the  defendants  as  carriers  are,  nevertheless,  involved. 

The  defendants  were  bailees  of  the  property,  under  an  obligation 
to  deliver  it  to  the  rightful  owner.  They  would  have  been  liable 
had  th«y  delivei-ed  the  goods  to  a  wrong  person.  Common  carriers 
deliver  property  at  their  peril,  and  must  take  care  that  it  is  delivered 
to  the  right  person,  for  if  the  delivery  be  to  the  wrong  person,  either 
by  an  innocent  mistake  or  through  fraud  of  third  persons,  as  upon 
a  forged  order,  they  will  be  responsible,  and  the  wrongful  delivery 
will  be  treated  as  a  conversion.  Hawkins  v.  Hoffman,  6  Hill,  586 ; 
Powell  V.  Myers,  26  Wend.  290 ;  Devereux  v.  Barclay,  2  B.  and 
Aid.  702;  Ouillaume  v.  Hamburgh  and  Am.  Packet  Co.,  42 
N.  Y.  212;  Duff  Y.Buddyd  Brod.  and  Bing.  177.  The  duties 
of  carriers  may  be  varied  by  the  differing  circumstances  of  cases  as 
they  arise ;  but  it  is  their  duty  in  all  cases  to  be  diligent  in  their 
efforts  to  secui-e  a  delivery  of  the  property  to  the  person  entitled, 
and  they  will  be  protected  in  refusing  delivery  until  reasonable  evi- 
dence is  furnished  them  that  the  party  claiming  is  the  party  en* 
titled,  so  long  as  they  act  in  good  faith  and  solely  with  a  view  to  a 
proper  delivery.  The  circumstances  of  this  case,  the  very  defective 
address  of  the  parcels,  and  the  omission  of  the  plaintiff  to  produce 
any  evidence  of  title  to  the  property  or  identifying  him  as  the  con- 
signee, justified  the  defendants  in  exercising  caution  in  the  delivery, 
and  it  should  have  been  submitted  to  the  jury  whether  the  refusal 
was  qualified,  as  alleged  by  the  defendants ;  and  if  so,  whether  the 
qualification  was  reasonable,  and  was  the  true  reason  for  not  deliver- 
ing the  goods.  The  judge  also  erred  in  his  instructions  to  the  jury 
as  to  the  duty  of  the  defendants,  as  common  carriers,  in  the  delivery 
of  goods.  They  may  not  properly,  or  without  incurring  liability  to 
the  true  owner,  deliver  goods  to  any  person  who  calls  for  them, 
other  than  the  rightful  owner.  The  judgment  must  be  reversed 
and  a  new  trial  granted,  costs  to  abide  event 

All  the  judges  coneumng,  judgment  reversed  and  new  trial 
ordered. 

NOTB.— See,  also,  Stmtheni  Ejppre«i  Co.  v.  Crooks  i  Am.  Rep.  liO  (44  Ala.  468) ;  Stevefk^ 
•on  ▼.  IfarC,  4  Ding.  476 ;  Chapman  ▼.  New  Orleans,  etc.,  R.  R,  Co.,  21  La.  Ann.  234 ;  Ten 
Eyck  ▼.  Harrte,  47  111.  288 ;  McKean  v.  Mclver,  L.  R,  6  Ex.  36:  Meyer  t.  Oiieaon,  etc^  il. 
4. 0).,  1  Am  Rep.  207  (24  Wis.  566) ;  Jnnee  t.  EarU  87  Gal.  690;  Tim  Ben  Adame^  %  Bca 
44A;  JefferwntHlU  R.  R.  Co.  ▼.  WhUe,  6  Bush.  (Ky.)  2&L  —  Rkp. 
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(46N.Y.4&) 

Promm^miuiwdUif.  Imuran^ ^^ parol  agremitefU. 

A  prandae  lacking  mntnality  at  its  inception  becomes  bin^ng  Qi>on  the  prom, 
ieor  after  performance  by  the  promisee. 

A  poUcj  of  insurance  on  a  cargo  did  not  cover  tbe  loss  on  dder  froxen  in  the 
Tessel ;  but  the  company  promised  the  insured  if  he  would  go  and  take 
cbaige  of  it,  and  sell  it  to  the  best  advantage,  thej  would  pay  the  deficiency 
whereupon  the  insured  complied  but  the  company  declined  to  pay.    HM, 
that  the  insured  could  recover  the  deficiency  by  action. 

AcTiOK  on  a  policy  of  insnrance  on  a  cargo.  The  vessel  waa^ 
frosen  np  at  the  month  of  the  Potomac  river  on  her  passage  from 
New  York  to  Washington.  The  opinion  sufficiently  states  the  casei. 
The  jndgment  below  was  for  plaintiflf.    The  appeal  is  by  defendahta. 

Joseph  H.  ChcxUef  for  appellants,  cited  Walker  v.  Oilberi,  2  RcK 
221 ;  1  Pars,  on  Cont.  363 ;  Caboi  v.  Hastings,  3  Pick.  83 ;  2  Ar- 
nonld  on  Ins.  1202, 1206,  §  416 ;  Daw  v.  Smithj  1  CaL  32 ;  Fangier  t. 
HaMty  2  Johns.  Ch.  233. 

Erastus  CookSj  for  respondent,  cited  Russel  v.  Cooky  3  Hill,  504 ; 
(fKeson  v.  Barclay y  2  Penn.  531 ;  Langridge  v.  DorviU,  6  Barn.  & 
Aid.  117;  Seaman  v.  Seamany  12  Wend.  381;  Fanners*  Bank  v. 
Blairy  44  Barb.  641 ;  Wayne  A  Ont.  CoL  Inst.  v.  Smithy  36  id.  576 ; 
7  N.  Y.  351,  and  cases  cited. 

FoLGER,  J.  It  seems  to  be  conceded  on  all  sides  that  the  plain- 
tiffs conld  not  maintain  an  action  on  the  policy  of  insurance  alone,, 
md  that  their  right  to  recover  of  the  defendants  rests  upon  the 
result  of  the  subsequent  negotiation  between  them  and  the  defend- 
ants, taken  as  a  new  agreement,  in  addition  to  the  contract  con- 
tained in  the  policy. 

By  the  verdict  of  the  jury,  it  is  found  that  those  negotiations 
resulted  in  a  promise  by  the  defendants,  that  if  the  plaintiffs  would 
fi[o  from  New  York  city  to  Washington,  find  and  take  charge  of  the 
dder,  and,  after  inspection,  sell  the  same  at  auction  to  the  best  ad- 
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vantage,  and,  returning  to  New  York  city,  would  exhibit  to  the 
defendants  the  statement  of  the  sales,  the  defendants  would  pay  th^ 
deficiency  to  the  plaintiffs.  And  that  the  plaintiffs  did  thereupon 
go  forward  and  perform  all  that  was  required  in  this  promise ;  but 
that  the  defendants  declined  to  pay. 

Such  a  promise,  after  performance  by  the  promisee,  is  valid  and 
binding,  and  is  supported  by  a  consideration  therefor.  Doubtless 
it  lacks  mutuality  at  its  inception ;  there  is  then  no  consideration, 
and  the  obligation  of  it  is  suspended.  But  when  performance  of 
the  condition  is  made  there  does  then  attach  a  consideration,  which 
relates  back  to  the  making  of  the  promise,  and  it  becomes  oblig- 
atory. Train  y.  6oW,  5  Pick.  380.  The  promise  could  not  be  en- 
forced before  performance  of  the  condition  on  which  it  is  made,  for 
until  then  there  is  no  consideration.  But  as  soon  as  the  act  has 
been  performed  by  which  a  party  has  been  injured,  unless  the 
promise  is  kept  the  promise  becomes  binding.  Hilton  v.  Southtoick, 
17  Me.  303.  Though  there  be  not  mutual  promises,  yet  i^  be- 
fore he  calls  for  the  fulfillment  of  the  promise,  the  promisee  do 
perform  that,  in  consideration  of  his  doing  which  the  promise  is 
made,  there  is  a  consideration  for  the  agreement,  and  it  can  be 
enforced.  UAmoreux  v.  Oould^  7  N.  Y.  349.  If  these  authorities 
are  sound,  the  promise  of  the  defendants  was  binding  upon  them. 
We  see  no  reason  to  question  them. 

It  is  not  necessaiy,  then,  this  being  the  consideration  which  was 
the  most  clearly  presented  by  the  case,  and  the  one  to  which  the 
attention  of  the  jury  was  particularly  called,  to  inquire  if  there 
were  other  considerations  which  would  uphold  the  defendant's 
agreement. 

Upon  this  agreement,  the  plaintiffs  can  uphold  the  judgment 
they  have  recovered,  unless  there  was  some  error  at  the  circuit 
which  has  so  damnified  the  defendants  as  that  they  should  have  a 
new  trial. 

The  remaining  portion  of  the  opinion  is  occupied  with  a  question 
of  practice.  The  judgment  of  the  court  below  should  be  affirmed, 
with  costs  to  the  respondent     All  the  judges  concurring. 

Judgment  affirmed. 
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Parmblee  y.  Thompson,  appellant 

<46K.  7.06.) 

Ptatfi4a9orjf  noU,    PromiM  to  ^oBtmid  time  of  payment  of  dAL 

In  an  action  on  a  promissory  note  the  defense  was  that  defendant  had  {4Lid  th» 
aocmed  costs  3f  a  former  action  on  promise  of  discontinoanoe  and  of  an  ex- 
tension of  time  for  payment  of  the  note,  and  that  tliis  action  was  brooght 
before  such  time  had  expired.  Hddt  tliat  the  promise  was  void  for  want  of 
consideration,  the  pUintifl*s  right,  in  the  former  action,  to  costs  not  being 
denied. 

Action  on  a  promissory  note  by  the  payee's  assignee  against  the 
maker.  The  point  to  which  the  attention  of  the  court  was  directed 
arises  from  the  following  evidence  introduced  by  the  defendant. 
While  the  payee  held  the  note  he  brought  an  action  upon  it  against 
the  maker  (this  defendant)  and,  upon  agreement  that  the  suit 
shonld  be  discontinued,  and  that  the  defendant  should  have  an  ex- 
tension  of  time  for  the  payment  of  the  note,  the  defendant  paid  the 
accrued  costs.  After  this  the  present  plaintiff  became  owner  of  the 
Dole  and  brought  this  action  before  the  extended  time  had  expired* 
I'he  judge  at  the  circuit  haying  decided  that  the  agreement  to  ex- 
tend time  was  invalid,  the  jury  rendered  a  verdict  for  plaintiffi 
The  defendant  appealed  to  general  term,  where  the  judgment  waa 
adirmed,  whereupon  the  defendant  appealed  to  this  court. 

Hohnes  &  Thompson^  for  appellant,  cited  Edwards  on  Promis* 
scry  Notes,  536 ;  Burr  v.  Smithy  21  Barb.  262 ;  Sandfard  v.  Mc- 
Lean,  3  Paige,  117 ;  Smith  v.  Miller,  25  N.  Y.  619. 

John  H.  WJiiie,  for  respondent^  cited  Reynolds  v.  Ward,  5  Wend 
50;  Gibson  t.  Renne,  19  id.  389;  TVyon  v.  Jenntw^^,  22  How.  Pr. 
421 ;  Bank  of  Amsterdarn  v.  Blair,  44  Barb.  641. 

Allen,  J.  It  is  competent  for  the  parties,  by  a  parol  agreement, 
to  tmlarge  the  time  of  performance  of  a  simple  contract,  and  the 
time  of  payment  of  the  note  in  suit  might  have  been  extended  by 
such  agreement  made  upon  a  sufficient  consideration.  KeaWtg  v. 
price,  1  Johns.  Cas.  22;  Miller  v.  Holbrook,  1  Wend.  317.     But  a 
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promise  to  extend  the  time  of  paymenty  unless  founded  on  a  good 
consideration,  is  Toid.  A  payment  of  a  part  of  the  debt,  or  the 
interest  akeady  accrued,  or  promise  to  pay  interest  for  the  futuie,  is 
not  a  sufficient  consideration  to  support  such  promise.  Reyno'ida 
V.  Ward,  5  Wend.  602. 

Neither  will  the  giving  a  new  obligation,  with  additional  security 
for  a  part  of  the  debt,  avail  as  a  consideration  for  an  agreement  to 
extend  the  time  o£  payment  of  the  residue.  Oibson  v.  Renne,  19 
Wend.  389 .  This  court,  in  KeUogg  v.  Olmsted,  25  N.  Y.  189,  de- 
cided  that  a  promise  by  a  debtor  that  he  would  not  pay  a  debt  then 
past  due  until  a  future  day  named,  and  that  he  would  then  pay  the 
same  with  interest,  was  not  a  good  consideration  for  the  promise  oi 
the  creditor  to  extend  the  time  for  payment  If  the  only  considera- 
tion for  the  promise  of  the  creditor  is  the  performance  by  the  debtor 
or  a  promise  to  perform  some  act  which  the  latter  is  legally  bound  to 
perform,  the  promise  is  without  consideration. 

"  The  discharge  of  a  legal  obligation  by  the  debtor  to  the  creditor 
cannot  be  such  an  injury  to  the  one  or  benefit  to  the  other  as  will 
make  what  the  law  calls  a  sufficient  consideration  for  an  agreement." 
Per  Bronson,  J.,  Gibson  v.  Rett^iey  supra. 

The  payment  of  the  costs  of  the  former  actiofl  upon  the  note  wat 
but  the  disi^harge  by  the  defendant  of  a  legal  obligation.  The  right 
of  the  plaintiff  to  recover  in  the  action  was  not  disputed,  and  his 
right  to  the  costs  of  the  action  were  as  absolute  and  certain  as  his 
right  to  the  debt,  to  recover  which  the  action  was  brought. 

The  defendant  lost  nothing  and  the  holder  of  the  note  acquired 
nothing  by  the  arrangement.  There  was  then  no  valid  agreement 
to  extend  the  time  for  the  payment  of  the  note. 

The  questions  of  fact  affecting  the  title  of  the  plaintiff  to  the  note 
were  properly  submitted  to  the  jury,  and  this  court  cannot  review 
the  verdict     The  judgment  must  be  affirmed. 

All  the  judges  concurring  except  the  chief  judge,  who  did  not 
wit,  and  Oboyer.  J.,  not  voting. 

Judgment  afirmed. , 
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Ekllt,  appellant,  y.  CBAPa 

<46N.T.8ft.) 

OomfUet  of  toiot.    Int&rtsiUUe  eamUy.   IntUoeney.  AUaekmmiL 

Bj  mn  order  of  the  InaolYent  court  of  Massachnsettfl  the  property  of  an  ineol* 
▼ent  resident  of  that  State  was  assigned  to  duly  appointed  assignees.  The 
property  so  assigned  consisted  in  part  of  a  Tessel  which  was  then  at  sea  in  the 
Pacifie  ocean,  bat  which,  on  its  arrival  at  the  port  of  New  York,  was  seized 
by  a  New  York  creditor  of  the  insolTent,  by  virtue  of  an  attachment  issued 
by  a  New  York  court,  subsequent  to  the  assignment  in  insolvency.  Jleld^ 
that  the  lien  of  the  attachment  was  valid  against  the  claims  of  the  assignees 
in  insolvency. 

Action  on  a  bond  giyen  on  release  of  property  from  attachment. 
The  iacts  are  briefly  as  follows:  In  Febrnary  and  March,  1861,  the 
judge  of  the  insolvent  court  of  Massachusetts  assigned  to  the  defend- 
ants (duly  appointed  assignees)  all  the  property  of  Oibbs,  Jenney  and 
Allen,  insolvent  residents  of  that  State.  The  property  so  assigned 
consisted  in  part  of  the  vessel  Arctic,  registered  in  Massachusetts,  but 
which  was  at  the  time  of  the  assignment  in  the  Pacific  ocean.  On 
the  arrival  of  the  vessel  at  the  port  of  New  York  she  was  seized  hy 
the  plaintiff,  a  sheriff,  by  virtue  of  an  attachment  issued  in  an  action 
against  Gibbs,  Jenney  and  Allen,  the  insolvents,  commenced  in 
New  York  by  a  New  York  creditor,  in  April,  1861.  The  defend- 
ants, the  assignees  in  insolvency,  laid  claim  to  the  vessel  and  gave 
the  usual  bond  for  her  release.  The  action  in  which  the  attach- 
ment was  issued  was  prosecuted  to  judgment,  and  execution  was 
issued  thereon  which  remains  unsatisfied.  The  sheriff  now  brings 
action  on  the  bond.  At  the  trial  Judge  Gould  ordered  a  verdict 
for  plaintiff,  subject  to  the  opinion  of  the  court  at  general  term. 
The  general  term,  however,-gave  judgment  for  defendant,  whereupon 
plaintiff  appealed  to  this  court 

Joseph  IJ.  Clioale,  for  api^ellant,  cited  Story's  Oonfl.  of  Law,  §  48 
Vattel  Lib.  1,  ch.  19,  §  213 ;  Holmes  v.  Remsen,  20  Johns.  229 
Abrahatns  v.  Plestoro^  3  Wend.  538 ;  Hunt  v.  Johjison,  23  id.  87 
ifossdman  v.  CaeUj  34  Barb.  66 ;  Olj/phani  v.  Atijood,  4  Bosw.  469 
Waietii  V.  Watte,  26  N.Y.577;  Clark  v.  Booili,  17  I  low.  (U.  S.)  322 
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Ogden  v.  Saunders^  12  Wheat  219 ;  Harrison  y.  Slerry,  5  Granch, 
289 ;  Milne  y.  Morion,  6  Binn.  353 ;  Wheaton's  International  Law 
(Dana's  ed.),  §§  79, 80 ;  Story's  Confl.  of  Law,  §  414 ;  icL,  §  512 ;  id^ 
g§  519,  521 ;  Campbett  v.  Toucey,  7  Oow.  64 ;  Gulick  v.  Ghilick,  33 
Barb.  92 ;  Orcott  y.  OrmSy  3  Paige,  459. 

Wtliiam  Stanley,  for  respondent,  cited  1  Kenf  s  Com.  26 ;  Whea- 
ton  on  Int  Law  (Dana's  ed.),  §  106 ;  10  Wheat.  66 ;  Hoyi  v.  The 
Commissumers  of  Taxes,  23  N.  Y.  224;  Plestoro  v.  AbraJiam,  1 
Paige,  237;  Perrie  Oassies  y.  Jean  Qassies  Ballon,  6  Pet  761 
Moore  v.  Willeit,  35  Barb.  653 ;  TJiuret  y.  Jenkins,  7  Martin,  318 
Story's  Confl.  of  Law,  §§  29,  38 ;  Parsons  v.  Lyman,  20  N.  Y.  112 
Bank  of  Augusta  y.  JSarle,  13  Pet 

Church,  C,  J.  As  a  general  rule  personal  property  has  no 
locality,  but  follows,  as  to  its  disposition  and  transfer,  the  law  of 
the  domicile  of  the  owner.  Hence  a  voluntary  conveyance,  valid 
according  to  the  laws  of  the  State  where  the  owner  resides,  will  in 
general  operate  to  transfer  such  property  wherever  it  may  be 
situated,  while  a  conveyance  by  operation  of  law,  in  proceedings 
under  bankrupt  and  insolvent  acts  in  invitum,  can  affect  only 
auch  property  as  is  actually  situated  within  the  territory  of  the 
State  or  country  where  the  law  is  enacted.  The  law  of  a  State  has 
no  force,  propria  vigors,  beyond  its  territorial  limits.  Story's  Con- 
flict of  Law,  §§  410,  411. 

The  defendants  claim  as  assignees  in  proceedings  instituted  under 
the  insolvent  laws  of  Massachusetts  against  residents  of  that  State, 
and  the  plaintiff,  by  virtue  of  an  attachment  issued  according  to 
the  laws  of  this  State  in  favor  of  one  of  its  citizens.  Although  at 
one  time  a  subject  of  controversy  in  the  courts,  it  has  become  the 
fixed  and  settled  doctrine  of  this  State,  and  of  nearly  all  of  the 
State,  of  the  Union,  that  a  title  acquired  under  foreign  bankrupt  or 
insolvent  proceedings  will  not  prevail  against  the  rights  of  attach- 
ing creditors  under  the  laws  of  the  State  where  the  property  is 
a(v'ually  situated,  and  it  is  quite  unnecessary  to  review  the  authori- 
ties or  the  history  of  the  decisions  on  that  subject  Holmes  t. 
Remsen,  20  Johns.  229 ;  Abrahams  v.  Plestoro,  3  Wend.  538 ;  Hoyi 
V.  Thompson,  1  Seld.  320 ;  Willets  v.  Waits,  25  N.  Y.  577 ;  Zipcey  v. 
Thotnpson,  1  Gray,  243;  Clarke  v.  Booth,  17  How.  (U.  S.)  377; 
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Harrison  y.  Sterryy  5  Grauch,  302 ;  Blake  y.  WiUiam^^  6  Piek.  303 ; 
Lanfear  y.  Sumner^  17  Maas.  110. 

"Die  neoeeaity  of  a  personal  assignment  to  conyej  property  out  of 
the  State  seems  also  to  baye  been  recognised  by  the  Masaachu- 
setts  statute,  under  which  these  proceedings  were  instituted,  which 
provides  that  the  debtor,  when  required,  shall  make  an  assignment 
confirming  the  assignment  authorized  by  the  statute,  for  the  pur- 
pose of  ^^  enabling  the  assignees  to  demand,  recoyer  and  reoeiye  al) 
the  estate  and  effects  assigned  as  aforesaid,  especially  such  pari 
thereof,  if  any y  as  may  he  witJunit  this  oammonweaUh  ;"  but  no  such 
assignment  was  made  in  this  case. 

It  was  conceded  on  the  argument  by  the  counsel  fbr  the  defendants 
ihat,if  the  Arctic  had  been  within  this  State  at  the  time  of  the 
assignment,  the  latter  would  not  haye  operated  to  transfer  the  title 
according  to  the  principles  before  referred  to,  which  haye  been  so 
frequently  recognized  and  settled  by  the  courts  of  this  and  other 
States;  but  it  is  insisted  that  because  the  yessel  was  not  actually 
within  this  State,  but  was  on  the  high  seas  at  the  time,  the  recog- 
nized doctrine  on  that  subject  had  no  application. 

To  determine  the  legal  effect  of  this  circumstance  is  the  precise 
question  in  this  case.  -We  haye  not  been  referred  to  any  authority 
apon  the  precise  point  inyolyed,  nor  am  I  aware  that  it  has  ever 
been  decided. 

In  Moore  y.  WiUeit,  35  Barb.  603,  the  assignment  made  in  North 
Garolinu  was  yoluntary,  and  was  therefore  properly  held  good  to 
tnmafer  the  title  to  a  yesael  at  sea  against  an  execution  leyied  upon 
her  arriyal  in  this  State.  In  Thuret  y«  JenhinSy  7  Martin,  318,  the 
Tesael  was  transferred  by  her  owner  here,  and  this  was  held  yalid 
against  subsequent  attaching  creditors  in  New  Orleans.  Both  cases 
are  distinguished  from  this  by  the  material  and  controlling  circum- 
stance that  the  transfers  were  made  by  the  owner  himself,  and  not  by 
operation  of  law.  The  case  of  Hoyt  y.  Thompson,  23  N.  Y.  224,  haa 
no  application  upon  this  point.  There  the  question  was  whether 
personal  property  owned  here,  but  actually  situated  in  other  States 
and  employed  therein  in  business  or  otherwise,  is  taxable  to  the 
owner  here,  under  our  statute  subjecting  all  real  and])er8onal  prop- 
erty within  this  State,  to  be  taxed.  Comstogk,  Gh.  J.,  deliyered  a  very 
able  and  elaborate  opinion,  which  was  concurred  in  by  the  court, 
holding  that  such  property  was  not  taxable  in  this  State,  first,  on 
the  oonstmction  of  the  statute  itself,  and  second,  because  such  prop- 
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erty  was  taxable  in  the  States  where  it  was  situated,  and  to  impose 
taxation  here  also  would  subject  it  to  double  taxation ;  and  in  illus- 
trating and  qualifying  this  last  position,  he  used  the  paragraph  cited, 
tliat  a  ship  at  sea  having  no  situs  elsewhere  would  be  taxable  to  the 
owner  here.  The  remark  was  entirely  correct  and  appropriate  to 
the  point  being  illustrated ;  but  it  has  no  force,  as  an  authority,  that 
a  ship  thus  situated  may  be  affected  by  proceedings  in  rem  under 
insolvent  laws  of  a  State.  The  owners  of  the  Arctic  could  have  trans- 
ferred a  good  title  by  a  personal  conveyance,  which  would  have  been 
respected  in  this  State.  In  that  event  the  fiction  of  law  that  the 
sittis  of  personal  property  has  relation  to  the  domicile  of  the  owner 
would  have  applied,  but  this  rule  has  no  application  when  the  title 
is  transferred  by  mere  operation  of  law,  which  has  no  effect  beyond 
the  limits  of  the  State. 

*^  The  law  operates,  if  at  all,  in  remy  and  the  State  by  whose  legis- 
lation  it  is  enacted  having  no  jurisdiction  over  property  without  its 
territorial  limits,  it  is  entirely  inoperative  in  respect  to  if  25  N. 
Y.  584. 

The  principles  of  international  law,  and  the  established  rules  of 
comity,  are  invoked  and  strenuously  urged  to  take  this  case  out  of 
the  genera]  rule.  It  is  admitted  that  the  vessel  was  without  the 
territorial  limits  of  Massachusetts,  in  fact ;  but  it  is  said  that  every 
vessel  upon  the  high  seas  is  subject  to  the  jurisdiction  of,  and  is  a 
part  of  the  territory  of  the  nation  to  which  it  belongs,  and  that  the 
ownership  and  registering  of  the  Arctic  in  that  State  enables  the 
defendants  to  claim  a  constructive  possession  therein. 

I  cannot  assent  to  this  position.  The  jurisdiction  referred  to  has 
been  vested  in  the  United  States  government,  and  is  exercised  for 
certain  purposes  of  protection  to  ship  and  cargo,  which  the  owner 
may,  in  various  ways,  receive  the  benefit  of,  but  over  which  he  has 
no  controL 

Offenses  committed  upon  vessels  at  sea  are  punishable  exclusively 
in  the  Federal  courts,  and,  for  that  purpose,  such  vessels  are  deemed 
a  part  of  the  national  territory. 

Neither  the  domicile  of  the  owner,  nor  the  fisu^t  that  a  vessel  sailed 
from  a  port  within  one  of  the  States,  enables  that  State  to  appro- 
priate to  itself  the  national  character  of  the  vessel,  nor  the  protec- 
tion which  the  flag  of  the  country  affords. 

The  national  territory  and  its  kws  are  extended,  by  a  legal  fiction, 
to  its  vessels  at  sea,  from  public  necessity ;  but  no  particular  locally 
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18  thus  extended,  nor  is  the  operation  of  State  laws   thereby 
enlarged. 

It  is  said  that  the  national  character  of  the  yessel  does  not  pre- 
vent the  control  of  the  State  oyer  her  as  property.  Certainly  not^ 
as  it  respects  her  owner,  when  within  her  jurisdiction,  or  as  it  re- 
spects the  Tcssel,  while  within  her  territory ;  but  all  control  and 
authority  oyer  her  by  State  laws,  beyond  those  limits,  ceases. 

Laws  are  of  no  force  without  power  to  execute  them.  A  State 
possesses  no  power  to  execute  its  laws  upon  the  high  seas;  and  any 
attempt  to  do  so  would  bring  its  authority  in  conflict  with  that  of 
the  United  States.  The  yessel  was  as  much  beyond  the  reach  of  the 
process  of  a  Massachusetts  court,  as  she  was  beyond  the  reach  of  the 
New  York  attachment.  Both  were  powerless  to  affect  her  in  the 
Pacific  ocean,  while  each  had  equal  rights  and  interests  in  her,  on 
account  of  her  national  character. 

But  the  court  below  placed  its  decision  for  the  defendants  mainly 
upon  the  rule  of  comity.  The  learned  judge  who  delivered  the 
opinion  laid  down  the  general  principle,  that  ^'the  line  of  demarca- 
tion in  relation  to  this  subject  should  be  between  property  actually 
within  our  limits,  at  the  time  of  the  assignment  in  insolyency  or 
bankruptcy,  and  property  not  actually  within  our  limits."  With 
great  respect,  I  fed  constrained  to  differ  with  him.  I  can  find  no 
authority,  nor  can  I  discoyer  any  reason,  for  such  a  distinction. 
Whether  the  yessel  drriyed  the  day  before  or  the  day  after  the  as- 
signment, is  quite  inmiaterial  for  the  purposes  of  this  question ;  and 
yet  this  rule  would  giye  the  attachment  preference  in  the  former 
case,  and  the  assignment  in  the  latter.  The  important  question  is, 
not  whether  the  yessel  was  within  this  State  at  the  time  of  the  as- 
signment, but  whether  it  was  without  the  State  of  Massachusetts, 
so  as  to  be  unaffected  by  the  assignment 

The  rule  of  comity  is  founded  upon  considerations  of  public 
utility  and  necessity,  and  should  be  observed  in  allowing  the  opera- 
tion of  foreign  laws,  and  especially  those  of  our  sister  States,  when- 
ever it  can  be  done  without  prejudicing  the  rights  of  the  State  or  its 
citizens.  Wheat.  Int.  Law,  §§  79,  80.,  ^In  modem  times,  all 
States  have  adopted  as  a  principle  the  application  within  those  ter- 
ritories of  foreign  laws,  subject,  however,  to  the  restrictions  which  the 
rights  of  sovereignty  and  interests  of  their  own  subjects  require.''  Id. 

Judge  Story,  in  his  Gonfiict  of  Laws,  lays  down  the  American 
doctrine  in  relation  to  assignments  under  bankrupt  proceedings,  as 
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fbllows:  '*  National  comity  requires  us  to  give  effect  to  suoh  an* 
fiignments  only  so  far  as  may  be  done  without  impairing  the  remediei 
or  lessening  the  securities  which  our  laws  have  provided  for  our  oil  • 
isens."    §344. 

The  well-established  principle  is,  that  the  rule  of  comity  ought 
hot  to  preyail  against  the  int.erests  of  our  own  citizens,  and  that  we 
ought  not  to  deny  them  the  full  benefit  of  all  the  remedies  and  se- 
eurities  provided  by  our  laws. 

There  is  no  significance  affecting  this*  principle  in  the  circum- 
stance that  the  vessel  was  not  within  the  State  at  the  time  of  the 
assignment.  When  she  arrived  within  our  territory,  she  was  free 
from  any  lien  or  claim,  and,  as  we  have  seen,  was  entirely  unaffected 
by  the  insolvent  proceedings  instituted  in  Massachusetts. 

The  creditor  here  availed  himself  of  the  ordinary  process  of  our 
courts,  and  by  superior  diligence  acquired  a  lien,  according  to  our 
laws,  prior  in  time  to  the  claim  of  the  assignees ;  and  the  simple 
question  is,  whether  we  ought  to  deprive  him  of  the  advantages 
thus  secured,  and  of  the  benefit  of  our  laws,  subordinate  his  rights 
to  those  of  foreign  creditors,  and  subject  him  to  the  inconveniences 
and  expense  of  seeking  dividends  in  a  foreign  State.  There  is 
no  rule  of  comity  requiring  such  complaisance.  If  it  was  a 
mere  question  of  courtesy,  we  should  promptly  require  the  creditor 
to  yield  his  claim,  and  render  suitable  indemnity  for  the  delay  and 
inconvenience  which  he  had  occasioned ;  but  the  question  is  one  of 
fcr  graver  import  It  involves  the  duty  which  a  sovereign  State,  in 
the  prox)er  exercise  of  its  powers,  is  required  to  discharge  for  the 
protection  of  the  rights  and  interests  of  its  own  citizens. 

It  is  suggested,  as  a  possible  reason  for  the  distinction  recognized 
by  the  court  below,  that  credit  might  be  supposed  to  be  given  in 
consequence  of  property  actually  situated  here,  while  no  such  sup- 
position could  be  indulged  when  not  thus  situated;  but  the  question 
is  one  of  protection  to  legally  acquired  rights  under  our  laws.  The 
rule  adopted  must  be  applicable  to  all  similar  cases,  and  should  not 
depend  upon  abstract  equities  arising  out  of  the  circumstances 
under  which  the  debt  was  contracted.  Such  considerations  would 
tend  to  interminable  confusion  and  litigation,  and  lead  to  arbitrary 
distinctions  of  difficult  if  not  impracticable  application ;  because, 
if  the  rule  adopted  by  the  court  below  rests  on  the  reason  suggested, 
then,  if  the  reason  dots  not  exist  in  a  given  case,  equity  and  faim^sss 
would  demand  a  modification  of  it    Judge  Story  says,  that  "  all 
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oomity  of  this  sort  must  be  built  np,  in  a  great  measure,  on  the  doc- 
trine of  lecipiocitj.^  The  authorities  before  cited,  and  the  cases 
therein  referred  to,  irill  show  that  the  rule  in  favor  of  the  attaehing 
creditor  has  generally  been  adopted  by  other  States,  as  well  as  this 
and  that,  unless  uniformity  can  in  some  way  be  attained,  it  is  the 
only  just  or  practicable  mode  of  dealing  with  the  question. 

In  Holmes  y.  Remseny  20  Johns.  262,  Platt,  J.,  in  a  very  able 
opinion,  which,  although  not  expressly  assented  to  by  his  associates  at 
the  time,  has  been  adopted  by  the  courts  in  this  and  other  States, 
says :  ''  K  our  citizens  conduct  themselves  with  reference  to  our  own 
laws,  in  regard  to  the  property  of  their  debtors,  found  within  our 
jurisdiction,  it  seems  reascnable  that  they  should  reap  the  fruits 
which  those  laws  promise  them.  This  forms  a  standard  of  private 
rights  which  all  can  easily  understand  and  conform  to,  but  if  an 
attachment  against  an  absent  debtor's  property /ot^nt^  here,  may  be 
superseded  by  a  statutory  assignment  previously  made  at  SL  Peters- 
lurg  or  Calcutta^  where  the  debtor  resides,  the  remedy  offered  by  our 
statute  becomes  illusory  and  hazardous.  Let  each  government  in 
such  cases,  sequester,  and  distribute  the  funds  within  its  jurisdic- 
tion, and  the  general  result  will  be  favorable  to  the  interests  of 
orcditors,  and  to  the  harmony  of  nations." 

The  refusal  to  apply  the  rule  of  comity  has  been  extended  to 
eases  of  voluntary  transfers  by  an  owner  in  our  State,  of  property 
in  another,  where  the  transfer,  although  valid  in  the  State  wliere 
Ihe  owner  resided,  was  contrary  to  the  law  or  policy  of  the  State 
where  the  owner  was  found.  Ingraham  v.  Geyer,  13  Mass.  14G,  w;i8 
the  case  of  a  voluntary  assignment  of  a  citizen  of  Pennsylvania, 
containing  provisions  not  permitted  by  the  laws  of  Massachusetts. 
Pabker,  C.  J.,  after  commenting  upon  the  question,  whether  tlio 
assignment  was  valid,  by  the  laws  of  Pennsylania,  says :  "  But  suj)- 
posing  the  assignment  to  have  legal  effect  in  the  State  of  Pennsyl- 
vania, so  as  to  bind  the  creditors  in  that  State,  it  does  not  follow 
that  it  is  to  be  received  here  to  the  prejudice  of  creditors  who  arc 
our  own  citizens.    It  is  not  required  by  the  comity  of  nations." 

In  Zipcey  v.  Thompson,  1  Gray,  243,  an  assignment  was  made  by 
debtors  residing  in  New  York,  for  the  benefit  of  creditors  giving 
preferences,  which,  although  valid  in  that  State,  was  prohibited  in 
Massachusetts.  In  the  contest  for  property  in  the  latter  State, 
attaching  creditors  there  prevailed,  although  the  assignment  was 
made  before  the  "trustee  procrss"  was  served.  TnoifAS,  J.,  said 
Vol.  VL—  6 
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''The  law  of  New  York proprio  vigorey  cannot  obtain  here.  It  de- 
rires  its  effect  only  from  the  rule  of  comity,  and  that  rule  reAueB 
to  giYe  force  to  laws  of  other  States,  which  directly  conflict  with 
the  policy  of  our  own." 

These  decisions  are  cited,  not  for  the  purpose  of  questioning  their 
correctness,  but  to  demonstrate  that  we  are  not  likely  to  extend  the 
rule  in  this  case,  beyond  that  which  has  been  adopted  by  other 
States  upon  this  subject. 

It  would  be  in  the  highest  degree  unjust  to  our  own  citizens,  and 
humiliating  to  the  State,  if  we  failed  to  accord  to  them  that  security 
and  protection  which  is  afforded  by  other  States  to  their  citizens. 

The  original  question  of  preference  between  foreign  assignees  and 
attaching  creditors  we  have  regarded  as  too  firmly  settled  to  be  open 
for  review. 

We  feel  constrained  to  determine,  both  upon  principle  and  aa- 
thority,  that  personal  property  which  has  never  been  within  tha 
operation  of  proceedings  under  insolvent  laws  of  a  foreign  State  is 
liable  to  be  attached  by  creditors  here,  although  such  property  was 
not  actually  within  this  State  at  the  time  the  foreign  assignment 
was  made,  and  that  a  vessel  on  the  high  seas  is  not  within  the  ter- 
ritory of  any  one  State,  so  as  to  be  affected  by  its  local  laws,  or  prcK 
oeedings  %n  rem  instituted  under  them« 

The  judgment  must  be  reversed. 

AIL  the  judges  concurring. 

Judgment  revenetL 


MAECH  TERM,  1871.  43 


J>jke  and  Floyd  y.  Erie  BaUwaj  Go. 


Dyke  t.  Ebib  Railway  Co.,  appellant 
Flotd  t.  Ebib  Railway  Oo^  appellant 

C46  N.  Y.  l^.) 
Eailroad — paiseng^r,  if^wry  to.    Lex  loo*  oorUracttu, 

A  {Wflaenger  riding  on  tlie  Erie  railway,  a  railroad  corporation  created  by  the 
laws  of  New  York,  apon  a  ticket  entitling  liim  to  a  passage  between  two 
stations,  both  sitnate  in  New  York,  was  injured  in  consequence  of  an  acci- 
dent on  a  portion  of  the  railway  which  runs  through  Pennsylvania.  Held, 
that  the  contract  of  carriage  was  made  with  reference  to  the  laws  of  New 
York,  and  that  a  statute  of  Pennsylvania,  limiting  the  amount  of  reooveiy 
in  similar  cases,  liad  no  effect  upon  the  damages  recoverable  in  this  case. 

AcnoN  to  recoTer  for  injaries  receiyed  by  plaintiff  Dyke,  as 
passenger  on  defendant  railroad ;  also  another  action  by  plaintiff 
Floyd,  against  the  same  defendant,  upon  precisely  the  same  state  of 
facts.  It  appears  that  plaintiffs  were  passengers  on  the  defendant 
railway,  on  the  14:tli  of  April,  1868,  haying  purchased  tickets  at 
stations  in  New  York  State  for  New  York  city;  that  defendant  rail- 
way is  a  corporation  created  under  the  laws  of  New  York  State  and 
running,  by  permission,  partly  through  Pennsylyania  and  New 
Jersey,  on  its  route  from  Buffalo  to  New  York  city ;  that  plaintiffs 
were  injured  by  an  accident  occurring  on  a  portion  of  the  railway 
which  runs  through  Pennsylyania.  At  the  trial  it  was  contended  by 
the  defendant  company  that  the  amount  of  recoyery  was  determined 
by  the  laws  of  Pennsylyania,  which  allow  only  $3,000  damages  in 
such  cases.  But  the  judge  oyerruled  the  point  and  the  Jury  ren- 
dered a  yerdict  for  plaintiff  Dyke,  for  135,000,  and  for  plaintiff 
Floyd,  for  $15,000.  On  appeal  to  general  term,  these  judgments 
were  affirmed,  and  defendant  now  appeals  to  this  court 

John  Oansofiy  for  appellant,  cited  Story's  Gonfl.  of  Laws,  §  280; 
2  Kent,  459-462;  Jacks  y.  Nichols^  1  Seld.  178;  Curtis  y.  Leaviity 
16  N.  Y.  227 ;  Bowen  v.  NmeU,  13  id.  290 ;  Story  on  Cont,  §  655 ; 
Pomeroff  v.  Ainstoorth,  22  Barb.  118;  Pope  y.  Nicker  son,  3  Story, 
498;  Blkins  v.  East  Ifidia  Rubber  Co.,  1  P.  Wms.  395  ;  Cooper  v. 
The  Earl  of  Waigrave,  2  Beay.  282 ;  Fisher  y.  Bidxoell,  27  Coun.  363- 
871 ;  Story's  Confl.  of  Laws,  §  558 ;  Hyde  y.  Goodnow,  3  Comst.  266 ; 
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Everett  v.  Vandryesj  19  N".  Y.  436 ;  Mostyn  v.  FahrigaSy  Cowp.  161 ; 
S.  C.  Smith's  Leading  Gases  ;  Martin  v.  Hilly  12  Barb.  631 ;  Smith  v. 
Condryy  1  How.  (U.  S.)  28 ;  Tlie  Halleyy  2  Adm.  &  Eccl.  Law  Eep.  3  ; 
Phillips  V.  Eyrey  Law  Eep.,  4  Q.  B.  225 ;  2  Story's  Confl.  of  Laws, 
§  558 ;  Peters'  C.  C.  330 ;  Law  Eep.,  2  Adm.  &  Eccl.  10 ;  WJiitford  v. 
Panama  R.  R.  Co.,  23  N.  Y.  465 ;  Richardson  v.  The  JV.  F.  Cfew^ra? 
iZ.  R,  Co,y  98  Mass.  85 ;  Melan  v.  77ie  Z)mA;6  de  JameSy  1  Bos.  ifc 
Pul.  138  ;  Campbell  v.  RodgerSy  2  Handy  (Ohio),  110. 

Daniel  Pratt y  for  respondent  Floyd,  cited  Everett  v.  Vandryes,  19 
N.  Y.  436 ;  (7«///«r  v.  Wrig?ity  22  id.  472 ;  Jetoell  v.  ffVt^/*/,  30  ii 
iio9 ;  ^flfe  V.  T7ie  Netoburgh  Steamboat  Co.,  15  Conn.  539  ;  Slterman  v. 
Garretty  4  Gill.  521  ;  Gale  v.  Eastony'7  Mete.  14;  Scott y.  Seymour y 
1  Hurl.  &  Colt  219 ;  Andrews  v.  Herrioty  4  Cow.  508 ;  Lincoln  v. 
Battelhy  6  Wend.  475;  Story's  Confl.  of  Laws,  §§  291,  296,  307; 
Buddie  Y.  Wilsouy  6  Term  E.  369  ;  Powell  t.  LaytoUy  2  New  E.  365 ; 
Weall  V.  King,  12  East,  452 ;  Gra.  Pr.  (2d  ed.)  92, 93 ;  1  Bac.  A  '>r.  24. 

James  Emotty  for  respondent  Dyke,  cited  Peninsular  Co.  y.  Shandy 
8  Moore's  P.  C.  K  S  272,  c  ;  Story's  Confl.  of  Laws,  §§  19, 20, 22,  23 ; 
Blanchard  y.  Russelly  13  Mass.  4;  Bank  of  Augusta  y.  EarUy  13 
Pet  584;  Huberbus  Lib.  1,  title  3,  §  240;  Scott  y.  Seytnoury  1 
Hurlst  &  Colt  219 ;  Swabey,  526  ;  Story's  Confl.  of  Laws,  §§  31, 38  ; 
Phillimore  Int  Law,  part  4,  746  ;  Burge  Col.  and  For.  Law,  111, 
770,  778  ;  The  ffalley,  2  Eng.  E.  Priyy  Council,  193 ;  Savigny  Pri- 
vate Int  Law,  by  Guthrie,  §  370,  pp.  151,  152 ;  Grotius  de  Jure 
BelU,  Lib.  2,  ch.  17,  §  1,  Digest  Lib.  9,  title  2,  29,  2.  • 

Allenj  J.  The  only  question  to  be  considered  upon  this  appeal 
is  as  to  the  effect  of  the  Pennsylyania  statute,  limiting  the  amount 
of  the  recovery  in  actions  of  this  character.  It  is  conceded  that  the 
statutes  of  one  State  are  not  obligatory  upon  the  courts  of  other 
States ;  that  they  have  not,  proprio  vigore,  the  force  of  law  beyond 
the  limits  of  the  State  enacting  them.  But  it  sought  to  bring  these 
actions  within  the  operation  and  eficct  of  the  foreign  statute  upon 
the  ground  that  the  contracts  were  made  with  reference  to  the  laws 
of  that  State,  and  the  causes  of  action  arose  there. 

The  generally  received  rule  for  the  interpretation  of  contracts  is, 
that  they  are  to  be  construed  and  interpreted  according  to  the  lawa 
of  the  State  in  which  they  are  made,  unless  from  their  teims  it  ii 
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perceiyed  ih«t  they  were  entered  into  with  a  view  to  the  laws  of  some 
other  State.  The  lex  loci  contractus  determines  the  nature,  validity, 
obligation  and  legal  effect  of  the  contract,  and  gires  the  mle  of  con- 
struction and  interpretation,  unless  it  appears  to  have  been  made 
with  reference  to  the  laws  and  usages  of  some  other  State  or  govern- 
ment, as  when  it  is  to  be  performed  in  another  place,  and  then  in 
conformity  to  the  presumed  intention  of  the  parties,  the  law  of  the 
place  of  performance  furnishes  the  rule  of  interpretation.  Prentiss 
V.  Savage,  13  JMass.  20 ;  Medbur  v.  Hopkins^  3  Con.  472 ;  Everett  v. 
Vandryes,  19  N.  Y.  436 ;  Hoyt  v.  Thompson,  JBxr^  id-  207 ;  Ourtis  v. 
Leavitt,  15  id.  227.  The  contracts  before  us  were  made  in  the 
State  of  New  York,  and  between  citizens  of  that  State.  The  plain- 
tiiSs  were  actual  inhabitants,  and  the  defendant  was  a  corporation 
existing  by  the  laws  of  that  State.  The  contracts  were  for  the  car- 
riage and  conveyance  of  the  plaintiffs  over  the  road  of  the  defend- 
ant, between  two  places  in  the  same  State,  to  wit,  from  stations  on 
the  line  of  the  road,  in  the  western  part  of  the  State,  to  the  city  of 
New  York.  The  duty  and  obligation  of  the  defendant,  in  the  per^ 
formance  of  the  contracts,  commenced  and  ended  within  the  State 
of  New  York.  Although  the  route  and  line  of  the  defendants'  road 
between  the  places  at  which  the  plaintiffs  took  their  passage  and  their 
destination  passed  through  portions  of  the  States  of  Pennsylvania 
and  New  Jersey,  by  the  consent  of  those  States  respectively,  the 
parties  cannot  be  presumed  to  have  contracted  in  view  of  the  laws 
of  those  States.  The  contracts  were  single  and  the  performance 
one  oontinuons  act  The  defendant  did  not  undertake  for  one 
specific  act,  in  part  performance  in  one  State,  and  another  specific 
and  distinct  act  in  another  of  the  States  named,  as  to  which  the 
parties  could  be  presumed  to  have  had  in  view  the  laws  and  usages  of 
distinct  places.  Whatever  was  done  in  Pennsylvania  was  a  part  of 
the  single  act  of  transportation  from  Attica,  or  Waverly,  in  the 
State  of  New  York,  to  the  city  of  New  York,  and  in  performance  of 
an  obligation  assumed  and  undertaken  in  this  State,  and  which  was 
indivisible.  The  obligation  was  created  here,  and  by  force  of  the 
laws  of  this  State,  and  force  and  effect  must  be  given  to  it,  in  con- 
formity to  the  laws  of  New  York.  Oarnegie  v.  MorrisoUy  2  Mete. 
381,  x)er  Shaw,  Ch.  J.  The  performance  was  to  commence  in 
New  York,  and  to  be  fully  completed  in  the  same  State,  but  liable 
to  breach,  partial  or  entire,  in  the  States  of  Pennsylvania  and  New 
Jersey,  through  which  the  road  of  the  defendant  passed,  but  whether 
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the  contract  was  broken,  and  if  broken,  the  conBeqnenoes  of  the 
breach  should  be  determined  by  the  laws  of  this  State.  It  cannot 
be  assamed  that  the  parties  intended  to  subject  the  contract  to  the 
laws  of  the  other  States,  or  that  their  rights  and  liabilities  should  be 
qualified  or  varied  by  any  diversities  that  might  exist  between  the 
laws  of  those  States  and  the  lex  loci  corUradus.  Hie  case  of  the 
PenUisular  aful  Oriental  Steam  Navigation  Co.  v.  SJmndj  3 
Moore's  P.  G.  272,  is  somewhat  analogous  in  principle  to  the  case 
at  bar.  A  passenger,  by  an  English  vessel  belonging  to  an  English 
company,  from  Southampton  to  Mauritius,  via  Alexandria  and 
Suez,  sustained  a  loss  of  his  baggage  between  Alexandria  and  Mau- 
ritius, and  it  was  held  that  the  contract  for  the  passage  was  to  be 
interpreted  by  the  law  of  England,  the  place  where  the  contract  was 
made.  The  supreme  court  at  Mauritius  had  held  that  the  con- 
tract was  governed  by  the  French  law  in  force  in  Mauritius,  and 
refused  to  the  defendants  the  benefit  of  an  exemption  from  liability 
for  loss  of  property,  to  which  they  were  entitled  by  the  terms  of  the 
contract  as  interpreted  by  the  laws  of  England,  and  the  judgment 
was  reversed,  upon  appeal,  by  the  privy  council 

Whether  the  actions  are  regarded  as  actions  of  assumpsit  upon 
the  contracts,  or  as  actions  upon  the  case  for  negligence,  the  rights 
and  liabilities  of  the  parties  must  be  judged  by  the  same  standard. 
The  form  of  the  action  concerns  the  remedy,  but  does  not  afiect  the 
legal  obligations  of  the  parties.  In  either  form  of  action  the  liabil* 
ity  of  the  defendant,  and  the  rights  of  the  plaintiffs,  are  based  upon 
the  contracts.  The  defendant  owed  no  duty  to  the  plaintiffs,  except 
in  virtue  of  the  contracts  and  the  obligations  for  the  violation  and 
breach  of  which  an  action  may  be  brought  are  only  co-extensive 
with  the  contracts  made.  It  follows  that  the  law  of  Pennsylvania 
cannot  enlarge  or  restrict  the  liability  of  parties  to  a  contract, 
which  for  its  validity,  effect,  and  construction,  is  subject  to  the  laws 
of  New  York.  The  damages  to  which  a  party  is  entitled,  upon  the 
breach  of  a  contract,  or  violation  of  a  duty  growing  out  of  a  con- 
tract, and  the  rule  and  measure  of  damages  pertains  to  the  right 
and  not  to  the  remedy.  It  is  matter  of  substance,  and  the  principal 
thing  sought,  and  not  a  mere  incident  to  the  remedy  for  the  princi- 
pal thing.  It  is  conceded  that  the  statutes  of  Pennsylvania  have 
no  intrinsic  extra  territorial  force,  and  that  they  bind  only  within 
the  jurisdictional  limits  of  the  State.  Upon  i)rinciples  of  comity, 
effect  is  sometimes  given  by  the  courts  of  a  State  to  foreign  lav& 
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In  matters  of  contract,  such  effect  is  accorded  to  statates  of  other 
States,  only  to  carry  out  the  intent  of  and  do  justice  between  the 
parties,  neyer  to  qualify  or  yary  the  effect  of  a  contract  between 
parties  not  citizens  of  such  foreign  State,  or  subject  to  its  laws,  and 
not  made  in  yiew  of  the  laws  of  such  State,  Effect  wiU  not  be 
giyen  by  the  courts  of  a  State  to  foreign  laws  in  derogation  of  the 
contracts,  or  prejudicial  to  the  rights  of  citizens.  Liverpool,  Brth 
n2,  eic^  Steam  Navigation  Company  y.  Benham,  2  Law  Rep.,  P.  C. 
Cases,  193 ;  Hah  y.  N.  J.  St.  Nav.  Cb.,  15  Conn.  539;  Amott  t. 
Redferny  2  Carr.  &  Payne,  88 ;  OaU  y.  Eastman,  7  Mete  14. 

The  actions  are  not  giyen  by  the  laws  of  Pennsylyania.  They 
grow  out  of  the  contracts  and  the  duties  resulting  from  the  con- 
tracts, and  are  giyen  by  the  common  law,  and,  therefore,  the  laws  of 
another  State  in  an  action  brought  here  cannot  prescribe  the  meas- 
rre  of  damages,  or  limit  the  liability  of  the  parties.   ' 

!rhe  judgments  should  be  aflirmed. 

Ghuboh,  Oh.  J.,  Peckham,  Folgxb,  and  Ra.pallo,  JJ.,  con- 
cmred.    Gbotxb,  J.,  did  not  yote,  and  Akdsbwb,  J.,  did  not  sit 

Judgment  affirmed. 


DouPB,  appellant,  v.  GEinif. 

(46N.T.I1S.) 

Landlord  and  tenant — double  tenancy — duty  to  repair. 

Pkbtlff  oecapled  the  lower  portion  of  a  hoase,  and  another  tenant  the  upper 
portion.  The  roof  and  upper  story  having  been  destroyed  by  flre»  in  an  ac- 
tion by  plaintiff  against  the  landlord,  the  Judge  charged  the  Jury  that  it  wat 
the  landlord's  duty  to  proceed  with  diligence,  after  the  fire,  to  put  on  the 
roof,  and  that  he  was  liable  for  damages  to  plalntllf  caused  by  delay.  IleUl, 
error,  there  being  no  express  covenant  to  repair,  and  the  maxim,  tic  vtere  tuo, 
etc,  not  applying. 

AcTiOK  by  a  tenant  against  his  landlord  for  damages  to  plain  fii), 
redulting  from  the  neglect  of  defendant  to  repair  the  leased  premises. 
The  plaintiff  occupied  the  lower  portion  of  the  demised  building 
and  one  Trenor  occupied  the  upper  portion.  On  the  Ist  of  Feb- 
ruary, 18G7,  the  roof  and  upper  story  of  the  building  were  destroyed 
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by  fire,  which  rendered  plaintiff's  poridon  untenable.  Defendant 
did  not  complete  the  work  of  repairing  the  bmlding  ontil  Maidi 
17th  or  ISthy  and  in  the  mean  time  plaintiff  was  much  damaged  as 
to  his  goods  and,  as  he  offered  to  show,  to  his  business,  which  he 
also  conducted  in  the  portion  of  the  building  leased  by  hiuL  Judg- 
ment  for  plaintiff,  which  was  reversed  at  general  term  and  new  trial 
ordered ;  whereupon  plaintiff  appealed  to  this  court 

Abram  Wakeman,  for  appellant,  contended  that  the  maxim 
**  sic  utere  Uio  ut  alienum  non  Imdas ''  applied,  and  cited  Broom's 
Leg.  Max.  620,  pp.  366,  367,  368;  PizUy  v.  Clark,  36  N.  Y.  620; 
Jiyland  y.  Fletcher,  3  H.  &  L.  341 ;  Van  Houten  y.  Coventry,  10 
Barb.  619 ;  Broom's  Leg.  Max.  268 ;  Hay  y.  Oohoes  Co^  2  N.  Y. 
160;  Van  PeU  v.  MoCHraWy  4  id.  110;  PixUy  v.  Clark,  supra; 
Taylor's  Landlord  &  Tenant,  §§  197-202 ;  Beyth  y.  Birm.  Water- 
works  Co.,  11  Exch.  184 ;  Benton  y.  Siuirez,  19  Abb.  61 ;  Bakin  y. 
Brown,  1  E.  D.  Smith,  36-43 ;  Bagnall  y.  London,  etc.,  R.  Co^  7  H. 
&  N.  423,448;  S.  0. affirmed, 7 H. & G.  644 ;  Goody. OocJcreU,!!  OtiL 
97.  Protection  to  the  roof  was  implied  in  the  letting.  Mayor 
V.  Mahie,  13  KT.  Y.  161 ;  Edgerton  v.  Paige,  20  id.  616 ;  Graves  y. 
Berdan,  26  id.  498 ;  StockweU  y.  Hunter,  11  Mete.  466 ;  Roberts 
V.  Haines,  6  El.  &  Bl.  643-663 ;  S.  C,  7  id.  625 ;  Humfries  y.  Brog- 
den,  12  Q.  B.  739 ;  Shearman  &  Bedtield  on  Negligence,  p.  61,  §  66 ; 
Eakin  v.  Brown,  1  E.  D.  Smith,  36,  44 ;  Eagle  y.  Swanzee,  2  Daly, 
140 ;  Holt's  K  P.  7. 


Jo7m  E.  Parsons,  for  respondent,  urged,  that  there  was  no  obliga- 
tion to  repair,  and  cited  Howard  y.  Doolittle,  3  Duer,  464;  Sherwood 
V.  Seaman,  2  Bosw.  127 ;  Mumford  y.  Brown^  6  Cow.  476 ;  Carter  y. 
Rockett,  8  Paige,  437 ;  HcMet  y.  Wylie,  3  Johns.  44 ;  WiOard  y.  Till- 
man,  19  Wend.  167;  Pomfret  y.  Ricroft,!  Sannd.  321;  Pindar  t. 
Rutter,  1  Term  R.  312;  Leeds  y.  Cheetham,  1  Simon,  146;  Bel- 
form  V.  Wesden,  1  Term  R  314;  Weigale  y.  Waters,  6  id.  488. 
Ownership  of  the  rest  of  the  building  imposed  no  duty  on  defeudanL 
Mayor  y.  Corliss,  2  Sand.  301 ;  Cheetham  y.  Hampson,  4  Term  R.  318 ; 
Teall  y.  Barton,  40  Barb.  137 ;  Calkins  y.  Barger,  44  id.  424.  A 
covenant  of  quiet  enjoyment  only  applies  to  title.  3  Hill,  330;  3 
Duer,  464;  Anonymous,  Lofft.  460;  3  Term  B.  684;  19  0.  B. 
N.  S.  246. 
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Rapj^llo,  J.  This  case  appears  to  have  been  very  fully  consid- 
ered pt  the  general  term;  and  we  concur  in  the  conclusion  there 
arrived  at.  The  judge,  for  the  purposes  of  the  trial,  charged  the 
jury,  in  subsuince,  that  it  was  the  duty  of  the  defendant  to  proceed 
with  diligence,  after  the  occuiTence  of  the  fire,  to  put  on  the  roof  and 
gave  the  plaiiitill''s  property  from  the  storms,  and  that  he  was  liable 
to  pay  the  damage  caused  by  any  improper  delay  in  so  doing.  Unless 
the  law  devolved  this  duty  on  the  defendant,  by  reason  of  his  demise 
to  the  plaintiff  of  the  lower  floors,  or  by  reason  of  his  ownership  of 
the  residue  of  the  building,  this  charge  cannot  be  sustained.  The 
jury  wore  not  limited  to  an  inquiry  into  the  alleged  misfeasance  of 
the  defendant  in  niakiug  the  repairs  after  he  bogan  to  do  so,  or  into 
the  alleged  promirso  made  by  him  subsequently  to  the  fire,  both  of 
which  allegations  were  controverted ;  but  they  were  positively  in- 
structed, as  matter  of  law,  that  it  was  his  duty,  immediately  after 
the  occurrence  of  the  fire,  to  proceed  with  due  diligence  to  put  on 
the  roof,  and  that  he  was  liable  in  damages  if  he  neglected  to  do  so. 
The  fire  took  place  on  the  Ist  of  February.  At  that  time,  one  Trcnor 
was  lessee  of  the  upper  part  of  the  building,  and  he  continued  to  be 
such  tenant,  and  to  pay  rent,  until  after  the  repairs  were  completed. 
The  re^^airs  were  begun  on  the  19th  February.  The  plaintiff  occu- 
pied the  rooms  under  Trenor's  and  the  basement  The  lease  to  the 
plaintiff  contained  no  covenant  on  the  part  of  the  landlord  to  repair, 
bat  did  contain  a  stipulation  that,  if  the  premises  should  be  so 
damaged  by  accidental  fire  as  to  make  them  untenable  for  more 
than  thirty  days,  the  rent  should  cease,  at  the  option  of  the  plaintiff, 
until  the  same  should  be  repaired. 

It  is  not  claimed  that,  if  the  plaintiff  had  been  the  lessee  of  the 
entire  building,  the  defendant  would  have  been  under  any  obliga- 
tions to  repair,  there  being  no  covenant  on  his  part  so  to  do.  It  is 
well  settled  that  there  would  have  been  no  such  obligation.  But  it 
is  claimed  that,  in  this  case,  the  duty  arose  from  the  fact  that  the 
plaintiff's  premises  were  rendered  untenable  by  reason  of  damage 
to  a  part  of  the  building  not  occupied  by  him,  and  whi^h  served  as 
a  protection  to  his  premises,  and  that  there  was  an  implied  covenant 
that  such  protection  should  continue,  and  also  that,  independently 
of  any  obligation  resulting  from  the  lease,  the  defendant,  as 'owner 
of  the  part  of  the  building  not  occupied  by  the  plaintiff,  was  bound, 
•coording  to  the  maxim, ''  sic  utere  tuo  ut  alienum  non  Imdas^  to 
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teep  his  own  part  of  the  premises  in  such  euiidition  us  to  prevent 
injury  to  the  plaintiff's  premises. 

In  so  far  as  the  plaintiff's  claim  rests  upon  the  supposed  obliga- 
tion of  the  defendant  as  lessor,  it  lias  no  foundation  in  principle. 
When  a  building  has  been  injured  by  fire,  the  landlord  cannot  be 
comj)elled  to  rebuild  or  repair  it  for  the  benefit  of  histenanit,  unless 
he  has  so  covenanted.  And  he  owes  no  greater  obligation  to  one,  the 
use  of  whose  tenement  is  impaired  in  consequence  of  the  fire,  than 
to  one  whose  premises  are  destroyed,  or  directly  injured  by  it.  The 
doctrine  contended  for  by  the  respondent  was  once  brouch»-d  in  ilie 
case  of  Pomfret  v.  Ricroft,  1  Wins.  Saunders  (4th  ed.),  p.  322,  where 
Rain  FORT),  J.,  expressed  the  opinion,  that- "if  a  man  demise*  by 
deed  a  middle  room  in  a  house,  and  afterward  will  not  repair  the 
roof,  whereby  the  lessee  cannot  enjoy  the  middle  room,  an  action  of 
covenant  lies  for  liim  against  his  lessor."  But  the  judgment  in  the 
case  in  which  that  opinion  was  expressed  was  reversed  in  the 
exchequer  chamber,  1  Saund.  323;  and  Sergeant  Williams,  in  his 
note  (1  id.  322),  considered  that  the  principle  of  that  case  establishes 
that  without  an  agreement  the  landlord  would  not  be  bound  to 
repair  the  roof,  nor  subject  to  an  action  for  not  doing  so,  but  that 
the  tenant  might  himself  repair  the  roof  as  incident  to  the  demise. 
The  authorities  upon  which  this  opinion  of  Rainforu,  J.,  was 
supposed  to  have  been  founded  are  disapproved  in  1  Salkeld,  3C1, 
and  are  explained  in  note  1  above  cited.  See,  also,  the  dissenting 
opinion  of  Twysden,  J.,  in  the  above  case,  which  was  considei'ed 
by  Saunders  the  better  opinion,  and  which  was  sustained  by  the 
court  of  exchequer  chamber. 

The  case  of  Graves  v.  Berdan,  26  N.  Y.  498,  cited  by  the  re- 
spondent, holds  that  a  tenant  was  not,  even  befoi*e  the  act  of  18G0, 
chapter  345,  bound  to  pay  rent  where  he  had  no  term  in  the  land, 
but  only  in  rooms  in  a  building,  and  the  supi)ort  of  his  rooms,  as 
well  as  the  rooms  themselves,  were  destroyed  by  tire.  Such  was  in»i 
the  case  here  ;  but  if  it  were,  that  case  only  goes  to  the  liability  of 
the  tenant  for  rent,  and  does  not  hold  that  the  landloixl  would  be 
liable  in  damages  if  he  neglected  to  restore  the  support. 

The  second  ground  upon  which  the  respondent  seeks  to  sustain 
the  charge  is  equally  untenable.  Independently  of  the  objection 
that  Trenor,  the  tenant  of  the  upper  part  of  the  building,  was  the 
only  party  liable  for  any  misuse  of  that  part,  at  least  frora  the  l;?t 
of  Februarv  to  the  19th,  when  the  landlord  entered  to  make  the 
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repairs,  the  maxim  **  sic  utere  tuo"  etc.,  cannot  be  invoked  in  sup- 
|H)rt  of  this  charge.  The  judge  instructed  the  jury  that  it  was  the 
duty  of  the  defendant  to  proceed  with  due  diligence,  after  the  fire, 
u>  put  on  the  roof  and  save  the  defendant's  property  from  the 
storm.  The  jury  wei'e,  by  the  charge,  authorized  to  compensate  the 
plaintifT  for  the  damage  caused  by  the  simple  omission  of  this  sup* 
jKised  duty,  and  tlie  consequent  want  of  protection  to  the  plaintiff's 
premises  from  the  weather.  The  jury  were  not  confined  to  injuries 
a'sulting  from  acts  done  on  the  defendant's  premises,  or  from  neg- 
ligence in  the  process  of  making  the  i-epairs,  or  from  any  use  made 
by  the  defendant  of  his  own  part  of  the  premises,  or  from  injury 
rausefl  by  any  structure  in  that  part  of  the  premises.  It  is  to  such 
cases  that  the  maxim  applies.  A  man  has  no  right  so  to  construct 
bis  building,  or  to  allow  it  to  be  in  such  a  condition  as  to  cause  the 
water  which  falls  upon  it  to  fiow  upon  his  neighbor's  premises;  he 
is  bound  to  protect  his  neighbor  against  injury  caused  by  his  own 
structures  or  resulting  from  his  use  of  his  own  property.  But,  in 
the  absence  of  a  contract,  there  is  no  principle  upon  which  he  can 
be  held  bound  to  erect  any  structure  for  the  puqK)se  of  protecting 
his  neighbor  from  the  inclemency  of  the  weather,  or  to  replace  any 
structure  upon  his  own  premises  which  has  been  destroyed,  because 
while  it  existed  it  afforded  such  protection.  There  is  no  ground, 
therefore,  upon  which  the  defendant  can  be  held  liable  for  the 
simple  omission  to  protect  the  plaintiff's  property  by  replacing  the 
roof.  The  plaintiff  had  the  right  to  remove  from  the  premises  and 
cease  paying  rent  till  they  were  repaired;  but  he  had  no  right  to 
compel  the  defendant  to  protect  him  in  remaining  with  his  goods 
in  the  buMding  in  its  exposed  condition. 

The  judgment  of  the  general  term  and  the  order  granting  a  new 
trial  must  be  aflirnied,  and  judgment  absolute  entered  against  the 
plaintiff  pursuant  to  his  stipulation,  with  costs. 

All  concurring  except  Allen,  J.,  who,  not  having  heard  the 
argument,  did  not  vote. 

Judgment  rever^^* 
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Kequa,  Admx.,  y.  The  City  of  Rochester,  appellant 

(«N.  Y129. ) 

■Bighwfry  hy  dedieution  —  acceptance  of  by  municipal  corporation.    Notice  of  d^ 

feels  in  streets' — injuries  to  traveler. 

• 

Where  the  charter  of  a  city  provides  that  "  whenever  auy  street,  alley  or 
lane  shall  be  opened  to  or  used  as  such  hy  the.  public  for  the  period  of 
five  years,  the  same  Khali  thereby  become  a  t^treet,  alley  or  lane  for  all  pur- 
posts,"  no  formal  act  of  acceptance  is  necessary  of  a  street  or  alley,  which 
hA8  been  open  to  the  public  use  for  over  twenty  years,  having  been  surren- 
'dered  by  the  owners  of  the  fee. 

A.  bridge  erected  by  a  volunteer  in  a  highway  where  it  was  needed  becomes  the 
property  of  the  municipality  where  it  is  allowed  to  remain  for  years,  and 
should  be  kept  in  repair  by  such  municipality. 

Where  a  traveler  is  injured,  without  fault  on  his  part,  in  consequence  of  the 
removal  of  planks  from  a  bridge  by  unknown  persons,  the  city,  being  bound 
to  keep  the  bridge  in  repair,  will  be  liable,  although  no  actual  notice  of  the 
defect  is  given,  sufficient  time  having  elapsed  to  render  the  condition  of  the 
bridge  notorious. 

Action  to  recover  damages  sustained  by  plaintiff  in  const  4uence 
of  a  defect  in  a  bridge,  which  defendant  was  bound  to  keep  in  repair. 
The  bridge  in  question  was  built  by  a  volunteer  upon  an  alley  dedi- 
cated to  the  city  of  Rochester,  this  defendant ;  and  the  accident  to 
plaintiff  was  caused  by  the  removalof  planks  by  some  unknown  per- 
sons ;  the  planks  had  been  gone  two  weeks.  The  opinion  states  the 
remaining  facts  and  the  points  of  law  with  sufficient  clearness. 
Judgment  below  was  for  plaintiff;  the  appeal  is  by  defendant. 

E.  A,  Raymond,  for  appellant,  argued  that  defendant  was  not  lia- 
ble for  injuries  incident  to  the  exercises  of  discretionary  acts,  like 
improving  streets,  and  cited  Matter  of  Funnan  street,  17  Wend, 
649 ;  Graves  v.  Otis,  2  Hill,  466 ;  Wilson  v.  Mayor  of  New  'Fork,  1 
Denio,  595 ;  Raddiff  v.  Mayor  of  Brooklyn,  4  N.  Y.  195 ;  Waddell 
V.  Mayor  of  New  York,  8  Barb.  95  ;  Smith  v.  Corporation  of  Wash- 
ington, 20  How.  (U.  S.)  135 ;  Fish  v.  May  or  of  Rochester,  6  Paige, 
268.  There  should  be  notice  to  the  corporation.  Fulton  Bank  r. 
N.  r.  <&  S,  Canal  Co.,  4  Paige,  127 ;  Farnell  Foundry  v.  Dart,  26 
Conn.  376 ;  Olcott  v.  Tioga  R.  R.  Co.,  27  N.  Y.  546 ;  Bank  v.  Davifi. 
2  Hill,  461.  4G3. 
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FoLGSB,  J.  We  have  no  difficalty  in  holding,  with  the  learned 
judge  who  presided  at  the  circuit,  that  no  such  state  of  facts  had 
been  shown,  when  the  plaintiff  rested,  as  would  warrant  him  in 
taking  from  the  jury,  and  disposing  as  a  question  of  law,  of  the  de- 
fendant's proposition  that  contributory  negligence  was  imputable  to 
the  plaintiff.  The  only  circumstance  which  would  at  all  have  justi- 
fied that  course  was,  that  the  plaintiff  had  been  shown  to  have  im- 
perfect eyesight  But  it  was  not  so  imperfect  but  that  he  could  and 
did  drive  through  other  streets  of  the  city,  with  a  reasonable  assur- 
ance of  safety.  He  was,  then,  within  the  rule  laid  down  in  Daveti" 
pert  T.  Ruckman^  37  N.  Y.  568. 

We  are  of  the  opinion,  too,  that  the  alley  m  question  was  a  pub- 
lic alley,  and  that  the  city  was  so  far  bound  to  keep  it  in  repair  as 
that  access  to  Clark  street  from  it  should  not  be  dangerous  to  the 
individuaL  The  proof  was  ample  that  more  than  twenty  years  be- 
fore this  accident,  originated  a  dedication  of  this  alley  to  the  public, 
and  that  it  was  opened  to  the  public  use,  and  was  in  fact  used  by 
the  public. 

All  exclusive  private  right  in  it  was  offered  to  the  public  It  was 
a  public  alley  by  dedication,  except  so  far  as  that  there  was  no  for- 
mal act  of  acceptance  of  it  by  the  public  authorities,  and  it  may  be 
not  enough  to  show  a  clear  intent  on  the  part  of  the  authorities  to 
accept  and  enjoy,  as  such,  the  easement  proposed  to  be  dedicated. 
See  Holdane  v.  Trustee,  etc,  21  X.  Y.  474 ;  Bissell  v.  y,  V.  Central 
R,  R.y  23  id.  64.  But  the  inchoate  dedication  has  never  been 
rescinded. 

In  this  state  of  things,  the  amended  charter  of  the  defendants, 
given  and  accepted  in  1861,  came  in.  By  its  156th  section  it  is 
provided,  that  "  whenever  any  ptreet,  alley  or  lane  shall  have  been 
opened  to  or  used  as  such  by  the  public  for  the  period  of  five  years, 
the  same  shall  thereby  become  a  street,  alley  or  lane  for  all  purposes, 
and  the  said  common  council  shall  have  the  same  authority  and 
jurisdiction  over,  and  right  and  interest  in  the  same,  as  they  have 
bv  law  over  the  streets,  allevs  or  lanes  laid  out  bv  it."  It  is  evident 
that  this  section  was  designed  to  cover  the  case  of  just  such  an 
allevas  this ;  an  alley  which  had  been  opened  to  the  pul)lic,  or  used 
by  it,  for  five  years,  though  the  public  authoriH^^s  had  not  with  deli- 
nileness  indicated  an  extension  of  authority  and  jurisdictiou  over  it. 
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As  this  alley  had  been  open  to  the  public  use  for  over  twenty 
years,  surrounded  by  the  owners  of  the  fee,  the  private  right  in  it 
as  property  given  to  the  public,  and  so  far,  gone  from  the  individual, 
it  came  within  the  operation  of  this  section,  and  ipso  facto^  by  the 
enactment  and  acceptance  of  this  amended  charter,  this  alley,  aa 
early  as  1801,  became  one  of  the  public  ways  of  the  city.  No  formal 
act  of  acceptance,  other  than  the  a,cceptance  of  this  charter  with 
this  section  in  it,  was  needed. 

We  have  been  referred  to  McMannis  v.  Butler,  i9  Barb.  179.  We 
do  not  conflict  with  the  decision  in  that  case,  in  holding  that  section 
156  makes  this  alley,  for  the  purposes  of  this  case,  a  public  way. 
That  decision  holds  that  this  section  cannot  retroact  so  as  to  affeot 
private  vested  rights.  There  is  no  such  question  before  us.  All 
exclusive  private  rights  in  this  alley  have  ceased.  For  more  than 
twenty  years  it  had  been  marked  out  and  proffered  for  public  use, 
and  been  more  or  less  used  by  the  public;  so  that,  by  the  provisions 
of  the  act  of  ISO  I,  this  alley  Avas,  in  18(34,  the  property  of  the  city 
for  public  use,  and  in  its  care  and  custody,  without  contravening 
auy  exclusive  private  or  vested  right.  It  may  well  be,  that  section 
15^»  cannot  have  a  retroactive  effect,  so  as  to  operate  adversely 
ui)on  ])rivate  vested  rights.  But  where  public  rights  alone  are 
concerned,  where  the  ])rivate  right  to  the  fee  has  been  surrendered 
by  dedication  to  the  i)ublic,  where  general  use  has,  for  more  than 
twenty  years,  recognized  and  adoi)ted  the  gift,  though  no  act  of  the 
]>nblic  authorities  has  formally  aceej)ted  the  donation,  this  section 
does  move,  instead  of  such  act  of  fonnal  acceptance,  and  does,  by  its 
force,  declare  and  make  the  street,  alley  or  lane  the  property  of  the 
city,  in  trust  for  the  public.  The  si^ction  comes  in  place  of  the 
usual  formal  act  of  acceptance  by  the  public  authorities,  to  receive 
and  adopt  for  legalized  public  use,  and  place  under  public  care  and 
control,  that  which  has  been  by  the  private  owner  devoted  to  the 
public.  It  may  not  affect  a  private  right,  if  such  exists,  but  it 
may  make  good  a  gift  thereof. 

The  city  had  then,  before  this  accident,  taken  control  of  this  alley, 
and  of  Clark  street,  into  which  it  ran.  The  city  was  then  under 
tne  duty,  not  only  of  not  interrupting  or  making  unsafe  the  passage 
of  the  citizen  from  this  alley  into  this  street,  but  was  bound  so  to 
shape  any  improvement  of  Clark  street,  as  that  people  could  con- 
tinue to  use  the  alley.  By  the  charter  of  the  defendant,  its  common 
council  were  the  commissioners  of  highways  for  the  city,  and  %a 


MARCU  TERM,  187 1.  56 

^     ■  ^   ■  -  ■  ■■■■■-■■■■  ■  »     ■  ■!  ■  ■»  ,1     ■   M^an^^— P^ 

Kt-qua  V.  The  C*ity  of  Rochester. 

dticli,  had  the  care  and  superinteiideiico  of  the  stroots  aiul  allcjd 
Iheiviii.  and  were  cliarged  with  the  duty  ol*  tlieir  preservation  and 
repair.     Laws  of  18G1,  p.  317,  §  155. 

They  were  the  agents  of  the  city,  and  through  them  the  city  wafi 
Ipound  to  exert  the  power  conferred,  so  that  no  harm  should  come 
to  the  individual.  Conrad  v.  Village  of  Ithaca,  16  N.  Y.  158,  and 
not**. 

And  though  there  may  have  been  nothing  in  the  condition  of 
the  alley  itself  calling  for  the  action  of  the  common  council,  or 
which,  neglected  by  it,  would  render  the  city  liable,  it  is  certain  that, 
having  assumed  the  active  control  of  Clark  street,  and  by  grading 
and  excavation  upon  it,  by  cutting  down  at  the  mouth  of  this  alley 
00  as  to  make  an  abrupt  descent,  having  rendered  the  egress  from 
the  allev  on  to  that  street  so  far  inconvenient  as  to  be  not  free  from 
danger,  the  city  was  bound  to  amend  that  evil.  This  was  not  a 
matter  of  discretion ;  the  power  given  was  not  merely  permissive. 
The  power  conferred  imposed  a  duty  to  exercise  the  power  in  a  case  of 
need.  This  would  be  so  were  not  the  language  of  the  charter  man- 
datory. Hulson  V.  Tlie  Mayor,  etc.,  5  Seld.  103 ;  Laws  of  18C1,  p. 
291,  §  84 ;  id.,  p.  317,  §  155.  Besides,  it  was  something  which  was 
created  by  the  act  of  the  city,  in  the  grading  down  of  Clark  street; 
so  that  the  alley,  being  also  under  its  care,  the  duty  of  remedying  the 
immediate  consequence  of  its  act  was  incumbent  upon  iL  The 
readiest  remedy,  perhaps,  was  a  bridge  over  the  gutter  at  the  edge 
of  the  sidewalk.  Though  there  is  not  positive  proof  to  that  effect 
there  is  testimony  from  which  the  jury  might  have  inferred  that  this 
method  was  adopted  and  the  bridge  put  there  by  the  city.  If  so,  it 
w:is,  beyond  doubt,  bound  to  keep  it  in  repair,  and  was  liable  for  an 
injury  resulting  from  a  neglect  to  do  so.  But  if  a  volunteer  instead 
of  the  city  had,  seeing  the  need  of  it,  put  the  bridge  there;  after  it 
%v:is  placed  there,  and  by  the  city  allowed  to  remain  for  years,  did  it 
not  adojit  it  and  make  it  its  own  ?  Permitting  it  to  remain,  iis  a 
usual  and  suitable  means  of  overcoming  the  difficulty  it  had  caused, 
did  it  not  invite  the  citizen  to  use  it,  and  did  not  the  city 
thus  come  under  the  duty  that  he  should  use  it  with  safety? 
In  our  judgment  it  did.  >^late  v.  Crompton,  2  N.  11.  513; 
Angell  on  Highways,  §  257;  Ilcacock  v.  Shennnn,  14  Wend. 
5^:  DiKjrrt  v.  Schc)ick\  23  id.  44G,  440,  451.  So  the  bridge, 
whether  originally  placed  there  by  the  corporate  authority,  or 
bv  one  volunteerinor  to  do  that  whioh  the  authoritv  ou<2:ht  to  have 
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done,  became  the  property  of  the  city.  In  the  first  instance,  plainly 
enough.  In  the  second  instance,  by  acquiescence  in  its  being  laid 
there,  by  adopting  it,  by  receiving  it  as  a  gift,  in  kind  as  it  would 
take  and  accept  a  street  by  dedication  of  the  owner  of  the  land. 
And  in  the  one  case  as  in  the  other,  being  bound  after  acceptance  to 
keep  it  in  condition  for  safe  passage  over  it.  Batty  v.  Duxburyy  24 
Vt  155  ;  Angell  on  Highways,  §  267. 

The  defect  in  this  bridge,  through  which  the  plaintiff  received 
his  injury,  was  not  one  resulting  from  the  wear  and  tear  of  ordinary 
use,  or  from  natural  decay.  It  seems  to  have  been  the  removal  of 
one  or  two  planks  from  it  by  the  willful  act  of  some  person  un- 
known. The  point  was  made  on  this  state  of  facts,  that  the  city 
was  not  liable  for  any  resulting  injury  to  an  individual,  unless  there 
was  shown  to  have  been  express  notice  to  the  city  of  the  existence 
of  the  defect  We  cannot  so  hold.  It  has  been  held  in  this  court 
(Griffin  v.  Hie  Mayor,  5  Seld.  456),  that,  where  injury  occurred  to 
an  individual,  in  a  street  of  a  municipality,  by  the  placing  in  it,  by 
persons  not  in  municipal  employment,  of  obstructions,  in  violation 
of  an  ordinance  forbidding  such  act,  the  coi'poration  was  not 
liable  when  notice  of  such  obstruction  was  not  shown  to  have  been 
received  by  its  officers.  A  distinction  seems  to  have  been  taken 
between  the  case  of  a  street  out  of  repair  by  the  act  of  a  third  party 
and  an  obstruction  placed  in  the  street  by  such  party  in  violation 
of  an  ordinance.  For  Hutson  v.  The  Mayor,  etc,,  supra,  waa 
cited  with  approval,  which  was  a  case  where  an  excavation  had  been 
made  in  a  public  street  by  a  third  party,  and  the  defendants  had 
neglected  to  have  it  filled  again.  It  is  true  that  such  excavation 
had  been  begun  with  the  assent  of  the  defendant,  and  so  it  may 
have  been  considered  that  knowledge  of  the  excavation  in  the  de- 
fendant could  be  presumed,  or  that  there  was  a  duty  on  it  to  watch 
what  was  done  by  its  assent,  so  that  it  should  not  be  left  unfinished 
and  dangerous. 

We  should  not  hold  that  a  municipal  corporation  is  liable  for  an 
injury  resulting  from  a  defect  in  a  public  way,  when  such  defect  is 
from  the  willful  act  of  some  person  without  authority,  and  the  injury 
has  followed  close  upon  the  unauthorized  act.  But  if,  between  the 
doing  of  the  willful  act,  and  the  befalling  of  the  injury,  there  has 
elapsed  such  length  of  time  as  that  the  defect  in  the  way  has  become 
known  and  notorious,  and  there  has  been  full  opportunity  for  the 
municipality,  through  its  agents  charged  with  that  duty,  to  learn 
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the  existence  o£  the  defect,  we  are  of  the  opinion  that  it  is  as  much 
the  neglect  of  the  municipality  not  to  liave  amended  the  defective 
way  as  thongh  the  way  had  fallen  from  repair  by  ordinary  wear  and 
tear,  or  oUier  natural  cause.  Should  there  be  a  riolent  rainstorm 
in  the  night-time,  and  by  the  choking  of  sewers,  theretofore  anu 
nnder  reasonably  anticipated  circumstances  sufficient  to  carry  off 
flie  fallen  water,  a  torrent  be  turned  across  a  street,  and  it  washed 
ont,  to  such  state  as  that  injury  occurred  to  some  one  abroad  on  his 
trayel,  before  the  working  hours  had  come  again  in  which  the 
damage  could  be  repaired  or  warned  against,  we  should  not  hold 
a  municipality  liable  for  that  injury.  Slate  v.  Freyburg,  3  Shepley, 
405 ;  and  sci-TIte  People  v.  H.  rf-  C.  T.  R,  Co.,  23  Wend.  254. 

But  just  as  it  would  be  liable  for  an  injury  happening  thus,  after 
a  reasonable  time  had  elapsed,  in  which  it  could  be  presumed  to 
have  become  aware  of  the  peril  in  its  public  streets,  so,  in  our  view, 
it  is  liable,  if,  after  the  willful  act  of  one  not  in  its  employment  has 
made  a  place  of  danger  in  its  highway,  a  lapse  of  time  has  run  long 
enough,  in  the  sound  judgment  of  a  tribunal,  for  it  to  have  learned 
of  the  danger,  and  to  have  removed  it.  Reed  v.  Northfiddy  13  Pick. 
94-98.  Express  notice  of  the  existence  of  the  nuisance  may  be 
brought  home  to  it ;  or  if  the  defect  be  so  notorious  as  to  be  observable 
by  all,  this  comes  in  the  place  of  express  notice.  Mayor,  etc.,  v« 
Sheffield,  ^  Wail.  189, 195, 196. 

In  looking  into  the  facts  in  this  case,  it  is  plain  to  us  that  the 
defect  in  this  bridge  had  existed  for  some  days  before  the  accident, 
and  was  known  to  many  of  the  inhabitants  of  the  city.  The  jury 
have  found  that  the  existence  of  it  had  been  communicated  to  one 
of  the  members  of  the  common  counciL  Though  this  would  not, 
nnder  all  circumstances,  be  proof  of  an  express  notice  to  the  city  of 
the  defect  in  the  bridge,  it  was  proof  of  the  notoriety  of  it. 

We  think  that  there  is  sufficient  to  bring  the  case  within  the  al* 
temative  above  put,  and  that  it  was  so  notorious  as  to  be  observable 
by  aU. 

We  are  therefore  of  the  opinion  that  the  judgment  in  this  action 
must  be  affirmed,  unless  the  appellant  has  shown  us  such  errors  oc- 
onrring  on  the  trial  as  demand  its  reversal. 

The  resolution  of  the  common  council,  proven  from  the  minutes 

of  the  proceedings  of  that  body,  were  properly  received  in  evidence. 

They  were  the  official  acts  of  the  very  agents  of  the  defendant  who 

bad  the  care  of  this  alley  and  of  the  streets  with  which  it  connected. 

Vol.  VI.— 8 


58  NEW  YORK, 


GalTin  v.  Prentice. 


And  they  were  acts  in  relation  to  one  of  those  streets,  recognizing 

its  existence,  its  public  use,  adopting  it  as  a  street,  and  ordering 

the  very  work  which  caused  the  need  of  this  bridge,  and  was  the 

remote  cause  of  the  accident    The  judge  here  disposes  of  a  matter 

of  practice. 

The  judgment  of  the  court  below  must  be  affirmed,  urith  costs 

to  the  respondent 

All  concur,  except  Allek  and  Akdbbws,  JJ.,  who,  not  haying 

heard  the  argument,  took  no  part 

Judgment  affirmed^  with  costs  to  the  respondent. 


Qalyis  y.  Pbentice,  appellant 

(45If.T.  1«S.) 

Skttule  af  firandM,    QuanJtum  meruit    Eidenee.    Part  perfarmance. 

Defendant  hired  plaintiff,  a  boj  without  knowledge  or  skill  in  the  hat  basineM, 
to  work  in  his  hat  factoiy,  stipulating  verbally  with  him  at  a  specified  rate 
for  three  yean'  service.  The  contract  being  void  under  the  statute  of  frauds, 
in  an  action  upon  the  quantum  meruit,  field,  that  the  contract  was  not  even 
prima  facie  evidence  of  the  value  of  plaintiff's  services. 

Wlkere  a  contract  is  entire,  and  one  party  is  willing  to  complete  the  perform- 
ance, and  is  not  in  default,  no  promise  can  be  implied  on  his  part  to  compensate 
the  other  party  for  part  performance,  although  the  contract  itself  is  void  by  the 
statute  of  franda. 

Action  for  services,  originally  on  express  contract,  but,  by  amended 
complaint,  on  quantum  meruit.  The  facts  are  as  follows  :  Defend- 
ant in  May,  1866,  verbally  hired  plaintiff,  a  boy  inexperienced  in  the 
hat  business,  to  work  in  his  hat  factory  for  the  term  of  three  years, 
upon  the^  terms,  viz. :  "  Plaintiff  was  to  receive  five  dollars  pei 
week  until  he  had  learned  to  finisli  hats  properly,  and  then  he  was 
to  have  journeyman's  wages.  Two  dollars  a  week  were  to  be 
deducted  £rom  his  wages  for  instniction,  damage  to  materials  and 
use  of  bench,  and  fifty  cents  a  week  deducted  (called  "  security*' 
money)  to  be  returned  to  him  at  the  end  of  the  three  years,  but  to 
be  retained  if  he  left  before  the  end  of  the  three  vears,  or  was  dis- 
charged  for  good  cause."    Plaintiff  worked  until  April,  1868.     Th« 
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deduction  of  two  dollars  and  fifty  cents  a  week  had  been  regularly 
made  and  this  action  was  brought  to  recover  the  aggregate  thereof. 
Plaintiff  claims  that  he  had  been  discharged ;  but  the  evidence  on 
this  point  was  conflicting  and  the  judge  charged  the  jury  that  the 
discharge  had  nothing  to  do  with  the  case.  He  also  charged  that 
the  contract,  although  void^  might  be  considered  prima  facie 
evidence  of  the  value  of  the  services ;  to  which  defendant  excepted^ 
and  this  is  the  point  to  which  the  attention  of  this  court  is  called  by 
the  appellant 

William  P.  Prentice,  for  appellant,  cited  Erben  v.  LorHlard,  19 
N.  Y.  299 ;  Orawfard  v.  Morrell,  8  Johns.  253 ;  Thayer  t.  Bock,  18 
Wend.  53 ;  Duncan  v.  Blair,  5  Denio,  196 ;  Baker  v.  Higgine,  21 
X.  Y.  398 ;  Starr  v.  Litchfield,  40  Barb.  541 ;  Cunningham  v.  Jonee, 
t>0  N.  Y.  486 ;  McMillan  v.  Vanderlip,  12  Johns.  165 ;  Lautx  r. 
Parks,  8  Cow.  63. 

Johji  F.  Baker,  for  respondent,  cited  Weir  v.  Hill,  2  Lansing, 
281 ;  Sliute  v.  Dow,  5  Wend.  204 ;  Nones  v.  Homer,  2  Hilt.  116 ;  2 
Smith's  Lead.  Cas.  11 ;  2  Keyes,  152 ;  3  Hill,  l*.i8 ;  King  v.  Brown^ 
2  id.  128. 

Rapallo,  J.  That  part  of  the  charge  of  the  judge,  in  which  he 
instructed  the  jury,  that  the  contract,  although  void,  might  be  con- 
sidered prima  facie  evidence  of  the  value  of  the  services,  was, 
under  the  circumstances  of  this  case,  erroneous ;  and  the  exception 
thereto  was  well  taken. 

The  contract  price  of  the  services  was  fixed  with  reference  to  a 
continuous  service  of  three  years.  It  appeared,  upon  the  plaintiff's 
own  showing,  that  the  contract  was  that  he  should  work  for  tliree 
years,  and  be  paid  the  portion  of  his  wjiges,  now  in  question,  only 
in  caise  he  served  three  years,  or  was  discharged  for  want  of  work. 

The  plaintiff  claimed  that  he  had  been  discharged,  but  the  evi- 
dence on  that  point  was  conflicting,  and  the  judge  charged  the 
jury  that  the  discharge  had  nothing  to  do  with  tlie  case.  It  cannot 
be  assumed,  therefore,  that  the  fact  of  discharge  was  established 

It  aj)peared  that  the  plaintiff  was  to  learn  the  business  in  which 
he  was  employed.  It  cannot  be  suj^posed  that  his  work  was  of  the 
same*  value  during  the  i)riur  part  of  the  term  of  his  employment 
as  it  would  be  during  tlie  latter  part,  when  his  proficiency  must 
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naturally  have  increased.  The  price  agreed  upon  for  the  three 
years  was  not,  therefore,  competent  evidence  of  the  value  of  the 
services  during  the  first  and  second  years,  and  the  contract,  being 
yoid  by  the  statute,  could  not  be  so  far  enforced  as  to  de termite  the 
rate  of  compensation. 

The  exception  to  the  ruling  on  that  point  is  fatal  to  the  judg- 
ment But  it  must  not  be  inferred  that  we  agree  to  the  proposition, 
that,  if  there  had  been  a  correct  ruling  on  the  question  of  damages, 
the  plaintiff  would  have  been  entitled  to  recover  without  proving 
that  he  was  discharged,  or  that  the  defendant  was  in  default. 

Where  payments  are  made,  or  sen-ices  rendered  upon  a  contract 
void  by  the  statute  of  frauds,  and  the  party  receiving  the  services 
or  payments  refuses  to  go  on  and  complete  the  performance  of  the 
contract,  the  other  party  may  recover  back  the  amount  of  such 
payments,  or  the  value  of  the  services,  in  an  action  upon  an  implied 
assumpsit. 

But  to  entitle  him  to  maintain  such  action  he  must  show  that 
the  defendant  is  in  default.  King  v.  Brown,  2  Hill,  487.  The  rule 
is  very  clearly  stated  in  Lochwood  v.  Barnes,  3  id.  128,  as  follows : 
"  A  party  who  refuses  to  go  on  with  an  agreement  void  by  the 
statute  of  frauds,  after  having  derived  a  benefit  from  a  part  per- 
formance, must  pay  for  what  he  has  received." 

So  in  Dowdle  v.  Camp,  12  Johns.  451.  Ahboli  v.  Draper,  4  Denio, 
51,  53,  and  Collier  v.  Coates,  17  Barb.  471.  it  was  held  that  money 
paid  on  a  parol  contract  for  the  purcliaso  of  lands,  which  is  void  by 
the  statute  of  frauds,  cannot  be  recovered  back  unless  the  vendor 
refuses  to  perform ;  and  to  the  same  effect  are  numerous  decisions  of 
the  courts  of  our  sister  States,  referred  to  in   Collier  v.  Coates. 

The  default  of  the  defendant  or  his  refusal  to  go  on  with  the  con- 
tract is  recognized  as  an  essential  condition  of  the  right  to  recover 
for  services  rendered  or  money  paid  under  any  description  of  con- 
tract void  by  the  statute  of  frauds.  Erlen  v.  LoriUard,  19  N.  Y 
304,  per  Denio.  J.,  and  S.  C.  302,  per  G rover,  J.;  Burlingavie  y. 
Burlingame,  1!  Cow.  92 ;  Kidder  v.ffunf.l  Pick.  328;  Jliompson 
V.  Goxild,  20  id.  134;  seepage  142. 

When  the  contract  is  entire,  and  one  party  is  willing  to  complete 
the  performance,  and  is  not  in  default,  no  promise  can  be  implied  on 
his  part  to  compensate  the  other  party  for  a  part  performance. 

The  express  promise  appearins:  upon  the  plaintiff's  own  showing, 
ftlthoufrh  it  cannot  be  enforced  bv  reason  of  the  statute,  excludes 
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any  implied  promise.  Whitney  v.  Sullivan^  7  Mass.  109;  Jennings 
T.  Campy  13  Johns.  96.  Expresswn  facit  cessare  taciturn,  MerrUi 
f.  Frame,  4  Taunt  329;  Allen  v.  Fordy  19  Pick.  217. 

The  effect  of  the  statute  is  to  prevent  either  party  from  enforcing 
performance  of  the  verbal  contract  against  the  other,  but  not  to 
make  a  different  contract  between  them. 

An  implied  promise  to  pay  for  part  performance  can  arise  only 
when  the  party  sought  to  be  charged  has  had  the  benefit  of  the  part 
performance,  and  ha5  himself  refused  to  proceed,  or  otherwise  pre- 
vented or  waived  full  performance.  Munro  v.  Butty  8  Ell.  &  Bl. 
T:J8;  Smith  v.  Bradijy  IT  X  Y.  173;  13  Johns.  94;  8  Cow.  63;  or 
where,  after  the  making  of  the  contract,  full  performance  has  been 
rendered  impossible,  by  death  or  otherwise,  without  fault  of  the 
contracting  party.     Wolfe  v.  Jlowesy  20  N.  Y.  197. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Peckham  and  Folgek,  JJ.,  concurred;  Oroyer,  J.,  concorred  in 
the  result  on  the  ground  of  error  in  the  charge ;  Chief  Jnstioe  did  not 
Tote ;  Allek,  J.,  dissented. 


Bmunix^  appellant  y.  The  New  York  Oextral  B.  B.  Co. 

(45  N.  Y.184.) 

Oomman  Carrier  ^  baggage — through  Ucket, 

Plaintiff  purchaoed  a  ticket  at  a  point  on  the  New  York  Central  railroad  fox 
New  York  and  received  a  check  for  his  trnnk  accordingly.  On  the  second 
daj  after  his  arriyal  in  New  York,  plaintiff  presented  his  check  at  the  Had- 
■on  River  railroad  depot  and  demanded  his  trunk,  which  could  not  be  found. 
Mdd,  that  the  New  York  Central  railroad  was  liable  on  its  contract  of  car- 
riagefor  the  proper  storage  of  the  trunk,  although  its  liability  as  insurer  had 
been  changed  by  the  delay  in  calling  for  the  trunk,  to  that  of  bailee. 

AcTiOil'  to  recover  the  value  of  bugguge.     Th(»  opinion  sufficiently 
states  the  otiM-. 

A.  C.  ^forr^fi,  for  apix-lliuit.   cited  Norway  Plaiii  Co.  v.  Bos- 
ion  it  Mc.  U.  li.  Co,,  1  Gray,  271,   274;    Cary  t.  Cleveland  and 
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Toledo  JL  R  Co^  29  Barb.  35 ;  Fisk  v.  Xewton,  1  Deiiio,  47 ;  Odran- 
der  V.  Brown,  15  Johns.  42 ;  Va7i  Horn  v.  Kermity  4  E.  D.  Smith, 
454. 

Janies  Matthews^  for  respondent,  cited  R(dh  v.  Tlie  Buff,  ami  St, 
Z.  R.  R.  Co,y  39  N.  Y.  548  ;  Jofies  v.  Norwich  Trans,  Co,y  60  Barb. 
193 ;  Holdridge  v.  C7ica  and  Black  River  R.  R,  Co,,  56  id.  191. 
Story  on  BaU.,  §g  17,  23,  62,  64,  65,  79,  97;  Edwards  on  Bail.  44, 
45,  69,  70,  96, 102,  103,  105, 107, 129 ;  Angell  on  Carriei-s,  g§  10,  11 ; 
Dorman  v.  Jenkins,  2  Adolph  &  Ellis,  256 ;  Foster  v.  Fssex  Bank, 
IT  Mass.  479;  Knapp  v.  Curtis,  9  Wend.  60. 

Chuboh,  Ch.  J.  The  plaintiff  took  passage,  at  Palmyra,  on  the 
defendant's  road  for  New  York,  and  purchased  a  ticket  and  checked 
his  trunk  to  the  latter  place.  On  his  an-ival  in  New  York,  the 
plaintiff,  without  calling  for  his  baggage,  went  to  Brooklyn,  and  the 
second  day  after  his  arrival  presented  his  check  and  demanded  his 
trunk,  but  it  could  not  be  found,  and  has  not  since  been  found 
This  action  was  brought  to  recover  the  value  of  the  trunk  and  con- 
tents. The  referee  found  that  the  trunk  was  lost  through  the  neg- 
ligence of  the  defendants  and  their  servants,  and  that  the  plaintiff 
was  entitled  to  recover,  upon  which  a  judgment  was  entered,  which 
was  reversed  by  tlie  general  term,  in  the  first  district,  and  a  new 
trial  oixlered,  from  which  the  plaintiff  appealed  to  this  court 

The  supreme  court  placed  its  decision  upon  the  ground  that  the 
defendants'  liability  ceased  with  the  transportation  of  the  ti-unk  by 
the  Uudson  River  Railroad  Company,  to  New  York,  and  its  readi- 
ness to  deliver  it  within  a  reasonable  time  after  arrival,  and  that 
whatever  responsibility  was  incurred  afterward  in  keeping  or  stor- 
ing it  was  incurred  by  the  latter  company,  for  which  the  defendants 
were  not  liable. 

The  correctness  of  this  decision  depends  upon  the  nature  of  the 
contract  l^etween  carrier  and  passenger,  in  respect  to  the  custody  and 
care  of  baggage  upon  the  failure  of  the  owner  to  call  for  it  within  a 
reasonable  time  after  its  arrival  at  the  place  of  destination. 

As  to  what  is  a  reasonable  time  cannot  be  definitely  determined, 
but  must  be  left  to  the  circumstances  of  each  case.  Up  to  the  expira- 
tion of  that  period  the  strict  liability  of  common  carriers  continues. 
Alter  that  a  modified  liability,  analogous  to  that  of  warehousemen; 
only  exists.     The  rule  of  exemption  from  strict  liabilitv  was  carrie«J 
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to  the  utmost  limit  of  propriety,  to  say  the  least  of  it,  in  Roth  y. 
Buffalo  and  State  Line  R  R.  Co.,  34  N.  Y.  548. 

It  is  unnecessary  to  attempt  a  definition  of  reasonable  *tme,  as  ap- 
plied to  this  subject  in  this  case,  because  it  is  clear  that  sufficient 
time  had  elapsed  to  relieve  the  carrier  from  his  peculiar  liability  as 
insui-er  of  the  property.  But  there  still  remained  a  duty  or  obliga- 
tion on  the  part  of  the  Hudson  River  Company  to  exercise  ordinary 
care  in  keeping  and  preserving  the  property  until  it  was  called  for, 
or  was  disposed  of  according  to  law.  The  question  is,  whether  this 
obligation,  with  its  modified  liability,  was  imposed  by  the  contract 
of  carriage,  or  whether  it  was  a  new  and  independent  obligation, 
arising  from  the  unprovided  for  and  accidental  circumstance  of 
leaving  the  trunk  in  possession  of  the  carrier  If  the  latter  is  th<! 
correct  theory,  then  the  defendants  ai*e  not  liable,  and  the  action 
should  have  been  against  the  Hudson  River  Company ;  if  the 
former,  they  are  liable,  because  by  their  contract  they  assumed  the 
responsibility  of  every  duty  and  obligation  imposed  by  the  contract 
of  carriage.  The  Hudson  River  Company  were  their  agent  in  per- 
forming the  contract. 

In  considering  such  questions,  it  is  proper  to  regard  the  improved 
facilities  of  traveling,  with  its  incidental  contingencies,  accidents 
and  conveniences,  and  the  usual  mode  of  transacting  such  business, 
to  the  end,  that  while,  on  the  one  hand,  onerous  and  unnecessary 
duties  should  not  be  imposed  upon  the  carrier  by  an  unnatural  or 
arbitrary  construction  of  the  contract,  on  the  other  hand,  that  it 
should  be  so  construed  as  to  afibrd  reasonable  protection  to  the 
public.  The  rule  applicable  in  the  construction  of  all  contracts, 
that  existing  facts  and  all  the  surrounding  circumstances  are  to  be 
regarded  for  the  purpose  of  effectuating  the  intent  of  the  parties,  is 
also  to  be  applied.  I  think  the  duty  or  obligation  referred  to,  of 
storing  the  property  and  exercising  ordinary  care  to  preserve  and 
protect  it  upon  the  happening  of  the  contingent  event  of  its  not 
being  called  for,  Mas  incurred  at  the  time  the  contract  was  made, 
and  is  a  part  of  the  contract  itself.  It  is  to  be  presumed  that  the 
parties  intended  to  provide  for  every  contingency  incident  to  the 
subject  of  the  contract. 

Leaving  baggage  with  a  carrier  by  railroad,  either  for  temporary 
convenience,  from  necessity,  sickness  or  accident,  is  not  such  an  un- 
usual or  exceptional  circumstance,  as  to  create  a  presumption  that 
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it  was  not  within  the  conteuiplation  of  the  parties  at  the  time  the 
contitict  was  made. 

The  duty  of  exercising  care  over  property  thu:  remaining  in  their 
possession  is  a  part  of  the  duty  of  carriers,  incidental  it  is  true  to 
their  principal  or  main  duty,  but  nevertheless  incumbent  upon 
them,  and  it  is  no  less  a  duty  growing  out  of  their  relation  of  carri- 
ers^ because  their  liability  is  mitigated  to  that  of  ordinary  bailees 
for  hire.  Besides,  this  is  the  ordinary  mode  in  which  this  business 
has  been  transacted,  as  the  evidence  in  this  case  shows,  and  as  all 
railroad  companies  are  in  the  habit  of  doing.  Baggage  thus  left  ia 
and  always  has  been  kept  and  cared  for,  and  the  manner  of  disj^os- 
ing  of  it,  if  not  finally  called  for,  was  long  since  regulated  by  law 
(Laws  of  1837,  p.  311),  and  it  is  presumed  that  the  parties  con- 
tracted with  refercnce  to  the  existing  state  of  facts,  and  to  the  cus- 
tomary manner  of  transacting  such  business. 

The  other  view  terminates  all  relations  between  carrier  and  passen- 
ger, immediately  upon  the  expiration  of  the  •'  reasonable  time" 
within  which  the  baggage  must  be  called  for,  and  transforms  the 
carrier  into  a  mere  accidental  finder,  or  gratuitous  bailee,  liable  only 
for  gross  negligence.  In  other  words,  it  makes  two  contracts  in 
every  case  where  baggage  is  left,  and  complicates  the  rights  and  du- 
ties of  the  respective  parties,  and  while  it  essentially  impairs  the 
security  of  the  public,  confers  no  substantial  benefit  upon  the  car- 
rier. Its  tendency  would  be  to  induce  csirelessness  and  negligence, 
Avlierc  care  and  vigilance  is  necessary.  The  fair  construction  of  the 
contract  is,  that  the  defendants  agreed  for  a  consideration  to  trans- 
port the  plaintiflf  and  his  trunk  to  New  York,  and  deliver  the  latter 
to  him  on  its  arrival,  if  called  for,  if  not,  that  it  should  be  properly 
stored,  and  reasonable  care  exercised  to  prevent  injury  or  loss  until 
it  was  called  for,  or  was  lawfully  disposed  of  This  simplifies  the 
transaction,  carries  out  the  intention  of  the  parties,  legalizes  the 
uniform  practice,  and  does  justice  to  the  carrier  and  the  public. 
Although  the  rule  on  this  subject  has  not  been  very  definitely  set- 
tled, yet  the  principles  herein  indicated  are  not  new.  Cary  r 
Cleveland  <&  Toledo  R.  R.  Co,,  29  Barb.  35  ;  The  Norway  Plain  Co 
T.  B.  <&  M,  R.  iZ.,  1  Gray,  271,  and  cases  cited. 

These  views  in  effect  determine  the  liabilitv  of  the  defendants  in 
this  action.  The  Hudson  Eiver  Company  being  the  agents  of  the 
defendants  in  performing  the  contract,  and  the  contract  of  storage 
being  a  part  of  the  original  contract  of  carriage,  it  follows  that  the 
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defendants  are  liable  for  the  loss  in  this  case  if  any  one  is  liable. 
Allex,  J.,  in  29  Barb.  35,  said :  "  There  was  but  one  contract,  one 
hiring  and  one  consideration  paid  for  the  carriage  and  storage  of 
the  baggage;  the  contract  for  storing  resulting  from  and  being  an 
incident  to  the  main  contract  for  carriage.  It  follows  that  the  party 
liable  upon  the  main  and  express  contract  is  liable  npon  the  inci- 
dental and  implied  contract,  and  the  Bnffalo  and  State  Line  road, 
in  the  storage  as  in  the  carriage  of  the  trnnk,  must  be  deemed  the 
agent  of  the  defendant  performing  its  contract"  Hart  y.  R.  £  S. 
R.  R.  Co,,  4  Seld.  37 ;  Quimby  v.  VanderbiU,  17  N.  J.  306. 

The  only  remaining  question  is,  whether  a  cause  of  action  was 
established,  based  upon  the  negligence  of  the  Hudson  Birer  Com- 
pany. The  failure  of  that  company  to  produce  the  subject  of  bail- 
ment when  demanded,  j^nma/o^'e  established  negligence  and  want 
of  due  care.  When  there  is  a  total  default  to  deliver  the  goods 
bailed,  on  demand,  the  onus  of  accounting  for  the  default  lies  with 
the  bailee.  Flati  v.  Hibbard,  7  Cow.  497-600,  note  a;  Schwerin 
T.  McKie,  0  Bob.  404,  and  cases  cited.  It  is  claimed  that  the 
failure  to  produce  the  trunk,  and  the  charge  of  negligence  is  fully 
met  by  the  evidence  produced  on  the  part  of  the  defendants,  that  the 
building  used  for  storing  baggage  was  safe  and  secure  and  in  charge 
of  trusty  agents  and  servants,  and  properly  guarded  night  and  day. 
There  was  no  evidence  as  to  how.  this  particular  trunk  got  out  of 
the  possession  of  the  Hudson  Eiver  Company.  If  it  had  been 
burned  or  stolen,  without  fault  on  their  part,  the  defendants  would 
not  have  been  liable. 

The  evidence  certainly  shows  a  commendable  vigilance  in  the 
general  arrangements  to  protect  this  class  of  property,  but  it  fails 
to  point  out  how  or  by  what  means  this  trunk  was  lost.  The  infer- 
ence that  it  was  delivered  to  the  wrong  person  by  mistake  is  quite 
as  legitimate  as  that  it  was  stolen.  To  say  that  the  servants  were 
generally  careful  does  not  establish,  as  a  question  of  law,  that  they 
were  not  careless  in  respect  to  this  article.  It  was  incumbent  on 
the  defendants  to  show  that  the  loss  of  this  trunk  was  not  attribu- 
table to  the  want  of  care  of  their  servants,  and  the  evidence  was 
such  that  the  referee  was  justified  in  finding  that  they  had  failed  to 
do  it 

If  this  trunk  was  delivered  to  the  wrong  person  the  circum- 
stances should  have  been  shown,  otherwise  it  would  be  presumed 
negligent,  as  no  such  delivery  would  be  proper  without  the  present- 
VoL.VL— 9 
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ation  of  the  duplicate  check,  or  satisfactory  evidence  of  its  loss,  and 
of  the  ownership  of  the  property.  If  the  trunk  had  been  delivf  red 
upon  such  evidence  as  vigilant,  careful  persons  would  regard  as  suf- 
ficient, the  defendants  might  have  been  relieved  from  liability,  but 
lic  eyidence  of  this  character  was  produced,  and  we  think  the  find- 
ing of  the  referee  was  fully  warranted. 

G*he  order  granting  a  new  trial  must  be  reversed,  and  the  judg- 
ment affirmed. 

Kapallo,  J.,  dissented.    And&ews,  J.,  took  no  part    All  the 

others  concurring,  the  order  granting  a  new  trial  was  reversed  and 

the  judgment  affirmed. 

Judgment  affirmed. 

Noia.  —Bee  BairQwiUmino  t.  8L  LoutB^  JaOttoweUU  d  Chttago  B,  B,  Go.,  6  Am.  Eapw 
4k- Sv. 


Babk£B  t.  Savage  et  al,  appellants. 

(iSN.  Y.  191.) 

OefUributorp  negligence,    High%Day»  —  duty  of  foetmen  at  etreei  ereeeimge, 

• 

i  in  the  duty  of  a  tootman,  in  aitempting  to  croBS  a  street  where  the  moyini^ 
▼ehides  are  namerouB,  to  look  along  the  street  in  the  vicinity  of  the  crossing, 
in  both  directions,  for  a  reasonable  distance ;  a  failure  to  do  this  will  be  held 
to  be  contributory  negligence,  and  will  prevent  recovery  in  case  of  injury. 
Footmen  haye  no  superiority  of  right  at  street  crossings  over  teams ;  they 
have  the  right  in  common,  each  equally  with  the  other,  and  in  its  exercise  are 
bound  to  use  reasonable  care  for  their  own  safety  and  to  avoid  doing  injury 
to  any  others  who  may  be  in  the  exercise  of  the  equal  right  of  way  with 
them. 

Action  to  recover  for  injuries  sustained  by  plaintiflf  while  cross- 
ing a  street,  in  consequence  of  the  negligence  of  defendant,  Sorm- 
ley,  who  was  driving  a  cart  belonging  to  defendant  Savage.  Plain- 
tiff was  a  woman,  sixty-four  years  of  age,  lame,  and  walked  with  a 
crutch.  On  the  morning  of  the  accident  slie  was  crossing  a  screot 
in  the  city  of  New  York ;  defendant  Sormley  was  Iriving  the  3art 
of  defendant  Savage,  at  the  rate  of  four  miles  an  hour,  and,  when 
about  twelve  feet  distant  from  plaintiff,  shouted  ^o  hei,  bat  ih« 
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heeded  not,  and  the  cart,  continuing  to  advance,  came  against  her 
and  inflicted  the  injury  complained  of.  Plaintiff  testified  that  she 
did  not  hear  the  shout,  having  on  a  hood ;  other  witnesses  at  a 
greater  distance  testified  that  they  heard  it  The  principal  ques- 
tions in  the  case  arise  from  the  judge's  charge  to  the  jury  (after 
denying  a  motion  for  nonsuit),  which  was  to  the  effect,  that  a  per- 
son crossing  the  street  had  the  right  of  way,  and  a  driver  was  bound 
to  care  for  him ;  and  that  a  person  crossing  a  street  was  not  bound 
to  look  either  way.  Judgment  for  plaintiff;  which  was  affirmed  at 
general  term.    An  appeal  was  then  taken  to  this  court 

John  K.  Porter,  for  appellant,  urged  that  plaintiff's  negligence 
was  contributory,  and  cited  Sieves  y.  Oswego  R.  R.  Co^  18  N.  Y.  423 ; 
Ernst  V.  Hudson  River  R.  R.  Co.,  39  id.  68 ;  Wilcox  v.  Watertoton 
R  R.  Co.y  id.  368,  368 ;  Orippen  v.  N.  Y.  Central  R.  R.  (7o.,  40  id. 
51 ;  Nicholson  v.  JSrie  R.  R.  Co.y  41  id.  542 ;  Baader  v.  Troy  and 
Boston  Co.,  id.  502,  505 ;  Harty  t.  Cmtral  Co.,  42  id.  472.  That 
court's  charge  was  erroneous.  Cotton  v.  Wood,  8  C.  B.  N.  S.  571 ; 
S.  C,  98  Eng.  Com.  Law,  571. 

E.  D.  Culver,  for  respondent 

Qboybb,  J.  It  was  the  legal  duty  of  the  plaintiff,  in  crossing  the 
avenue,  to  exercise  reasonable  care  to  protect  herself  from  injury  by 
a  coUision  with  vehicles  that  were  traveling  thereon.  If  the  omis- 
sion of  such  care  by  her  contributed  to  the  injury  received,  she 
oould  maintain  no  action  therefor.  In  Hartfield  v.  Roper,  21 
Wend.  615,  Cowen,  J.,  says :  "  That  it  is  perfectly  well  settled 
that  if  a  party  injured  by  a  collision  on  the  highway  has  drawn  the 
mischief  upon  himself  by  his  own  neglect,  he  is  not  entitled  to  an 
action,  even  though  he  be  lawfully  in  the  highway  pursuing  his 
travels.  See,  also,  Rathbun  v.  Payiie,  19  AVend.  399.  The  only 
question  usually  arising  in  such  cases  is,  as  to  what  constitutes 
reasonable  care.  This  question  has  often  arisen  and  been  deter- 
mined in  cases  of  collision  with  trains,  where  railroad  tracks  inter- 
sect a  highway.  In  these  cases,  it  has  been  held  that  reasonaUa 
care  requires  a  vigilant  use  of  the  senses,  of  the  eyes  and  ears  in 
ooking  and  listening  for  trains,  so  as  to  be  able  to  avoid  any 
oi^llision  therewith,  and  that  the  omission  of  this  care,  if  contrib- 
uting to  an  injury,  will  preclude  a  recovery  therefor.    Nicholson  t. 
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The  Erie  Railway  Co,,  41  N.  Y.  642 ;  Baxter  v.  Troy  and  Boston  Co., 
id.  502 ;  Harty  v.  Central  Co.  of  N.  /.,  42  id.  472.  These  cases  show 
that  reasonable  care  is  such  as  prudent  persons  exercise  when  con- 
templating the  danger  that  may  be  encountered  at  such  crossings. 
That  danger  arises  from  the  great  speed  at  which  trains  are  usually 
run,  and  from  the  almost  inevitable  destruction  arising  from  collision 
therewith.  The  same  principle  applies  to  street  crossings  in  cities 
and  road  crossings  in  the  country,  reasonable  care  being  such  as  the 
danger  to  be  apprehended  from  collision  renders  necessary  foi: 
protection  in  case  others  in  the  exercise  of  their  right  of  way 
observe  due  and  proper  care  on  their  part.  In  the  application  of 
this  principle  it  is  obvious  that  less  care  is  required  in  crossing  the 
streets  and  avenues  of  cities  at  the  usual  street  crossings  than  at 
railroad  crossings,  for  the  reason  that  vehicles  traveling  thereon 
move  at  much  less  speed  than  railroad  trains,  and  are,  to  a  much 
greater  extent,  under  the  immediate  control  of  those  having  charge 
of  them.  The  constant  active  vigilance  required  for  self  preserva- 
tion at  railroad  crossings  is  not  equally  requisite  at  street  crossings 
for  this  pui'pose,  and  is  not,  therefore,  at  the  latter  crossings,  requireil 
by  reasonable  care.  Nevertheless  these  crossings  are  not  free  from 
danger  to  footmen,  and  at  those  most  crowded  there  is  serious 
danger  to  be  apprehended.  Reasonable  cure  requires,  in  all  cases, 
the  exei*cise  of  vigilance  proportioned  to  the  danger  encountered* 
To  enter  upon  a  street  crossing  in  a  city  where  the  moving  vehicles 
are  numerous,  and  a  collision  with  them  likely  to  produce  serious 
injury,  without  looking  in  both  directions  along  the  street  to  ascer- 
tain whether  any  are  approaching,  and  if  so  their  rate  of  speed,  and 
how  far  from  the  crossing,  would  not  only  be  the  omission  of 
reasonable  care  for  his  own  safety,  but  an  act  of  rashness.  It  is 
likewise  the  duty  to  look  at  street  and  rojid  crossings  for  a  like 
pui'pose,  when  there  may  be  danger  from  approaching  vehicles 
although  the  tmvel  may  be  quite  trifling,  for  the  reason  that  vehicles 
may  be  approaching  so  as  to  make  it  dangerous  for  footmen  to  pro- 
ceed. In  impressing  this  degree  of  care  upon  footni'jii  fur  ilieir 
own  safety,  the  law  does  not  exonerate  those  in  char^^e  of  the 
vehicles  from  the  exercise  of  similar  care,  that  is,  such  care  as  is 
proportioned  to  the  tlaiiger  to  be  {ii)preheiuled  to  theniSL-lves,  and 
especially  to  footmen,  from  collision.  They  are  re<iuired  net  only 
to  make  a  vigilant  u.'^e  of  tiieir  senses  to  discover  anyone  exposed  to 
danger,  but  so  to  control  the  movement  of  their  team  as  to  avoid  it 
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to  the  extent  of  their  power  when  discoTered.  Applying  theae 
principles  to  the  present  case,  the  court  did  not  err  in  refusing  to 
nonsnit  the  plaintiff  upon  the  ground  that  the  driver  was  free 
from  negligence.  The  testimony  shows  that  the  driyer  not  only 
could,  but  did  in  fact  see  the  plaintiff  some  fifteen  feet  distant 
from  her,  and  from  the  testimony,  it  is  probable  he  could  have 
seen  her  at  a  greater  distance.  Under  these  facts,  and  the  other 
testimony,  it  was  a  proper  question  for  the  jury  whether  he  could 
not  hare  stopped  his  horse  in  time,  or  so  have  guided  it  as  to 
have  avoided  running  against  her.  If  he  could,  his  negbgence, 
and  the  consequent  liability  of  the  defendant  for  the  injury, 
so  far  as  this  question  was  concerned,  was  established.  The 
other  ground  upon  which  the  motion  was  based  presents  a  inore 
difficult  question.  There  was  no  evidence  that  the  plaintiff  looked 
at  all  in  either  direction  for  approaching  vehicles,  and  the  evidence 
tends  to  show  that  she  entered  upon  the  crossing  and  walked  along 
upon  it  without  taking  any  precaution  for  this  purpose.  That  had 
she  looked  she  could  have  seen  the  horse  and  cart  in  time  to  have 
avoided  the  danger.  That  for  some  unexplained  reason  she  failed 
to  hear  the  cry  of  the  driver,  made  for  the  purpose  of  notifying  her 
of  her  danger,  although  such  cry  was  heard  by  persons  at  much 
greater  distance  than  the  plaintiff,  and  which  would  have  been 
heard  by  her  in  time  to  have  avoided  the  danger  if  reasonably  attentive 
to  the  dianger  of  her  situation.  We  have  already  seen  that  it  was  her 
duty  to  look  along  the  street  to  see  if  it  was  safe  to  proceed.  This  she 
could  have  done  without  stopping.  Turning  the  eyes  along  the  street 
required  no  special  effort,  and  if  her  failure  to  do  this  contributed  to 
the  injury,  she  had  no  right  of  recovery.  I  think  the  evidence  pre- 
sumptively proved  this,  and  that,  upon  this  ground,  the  plaintiff 
should  have  been  nonsuited.  But  the  court  erred  in  charging  the 
jury  that  the  plaintiff  was  only  required  to  look  along  the  crossing, 
and  if,  in  so  looking,  she  discovered  no  obstacle  thereon,  she  was  not 
negligent  in  proceeding  to  cross.  In  addition  to  this,  it  was  her 
duty  to  look  along  the  street  in  the  vicinity  of  the  crossing,  upon 
both  sides  thereof,  for  a  reasonable  distance,  to  enable  her  to  avoid 
danger  from  approaching  teams.  The  exception  taken  to  this  part 
of  the  charge  was  sufficiently  specific  to  raise  this  question.  The 
court  also  erred  in  charging  the  jury  that  footmen  had  a  priority  of 
right  of  way,  in  crossing  streets  at  the  usual  crossings,  over  teams 
traveling  upon  the  street,  and  that  it  was  tiic  duty  uT  ilie  lattA^r  lu 
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avoid  collision  with  persons  so  crossing  the  street  The  effect  of  this 
instruction  was  to  induce  the  jury  to  believe  that  a  footman,  having 
a  prior  right  of  way  over  a  team,  might  venture  upon  the  crossing, 
and,  in  so  doing,  was  relieved  from  the  exercise  of  such  care  for  his 
safety  as  would  have  been  required  had  the  right  of  way  of  both  been 
the  same.  If  it  was  not  the  design  to  convey  this  idea  to  the  jury^ 
this  portion  of  the  charge  was  wholly  without  meaning.  This  may 
have  misled  the  jury.  Neither  footmen  nor  teams  have  any  right 
of  way  superior  to  the  other.  They  each  have  the  right  in  common^ 
and  equally  with  the  other,  and  in  its  exercise  are  bound  to  exercise 
reasonable  care  for  their  own  safety  and  to  avoid  doing  injury  to  any 
others  who  may  be  in  the  exercise  of  the  equal  right  of  way  with 
them.     Cotton  v.  Wood,  98  C.  B.  568. 

The  judgment  appealed  from  must  be  rerersed,  and  a  new  trial 
ordered,  costs  to  abide  event. 

Church,  Ch.  J.,  Allen,  Polger  and  Eapallo,  JJ.,  concurred ; 
Peckham,  J.,  concurred  in  result  only  on  ground  of  error  in  charge ; 
Andrews,  J.,  took  no  part. 

Judgment  reversed,  and  Jiew  trial  ordered,  costs  to  abide  the  event* 


The  Brooklyn  Park  Go^imissioners  y.  Armstrong,  appellant 

(45N.  Y.234.) 

ChTuUtutionol  law — riglU  of  eminent  domain — obligation  of  contracts,    Mumeipal 

eorporcUions,    Public  parks  —  UUe  to. 

B/  an  exercise  of  the  right  of  eminent  domain  tlie  legislatare  mav  confer  apon 
a  citj  tiie  power  to  acquire  absolute  title  to  land  for  a  public  park,  on  com- 
pensation made  to  the  owners,  but  the  city  holding  the  land  in  trust  for  the 
public  cannot  convey  1j  without  legislative  sanction  ;  an(^  an  act  of  the 
legislature  authorizing  such  conveyance  is  valid,  unless  it  operates  to  divest 
the  lien  of  bonds  for  the  psyment  of  which  the  land  is  pledged,  in  wMch 
case  it  is  unconstitutional  and  void  asimpairln*^  the  obligation  of  contrvCiB. 

• 

Test  case  to  try  the  title  of  lauds  ac(iuired  by  the  city  of  Bro^^'- 
Ivii  fur  a  public  park,  iiud  the  right  of  the  city  to  convey  the  lands, 
The  questions  arising  in  the  case  and  the  statutory  enactments  are 
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«t  forth  seriatim  in  the  opinion.  Plaintiffs  sold  one  lot  of  the 
lands  to  defendant,  who  refused  to  take  it,  on  the  ground  thAt 
plaintiffs  could  not  give  good  title.  The  controrersy  was  decided 
below  in  fayor  of  plaintiffs,  whereupon  defendant  appealed. 

Samusl  Hand  and  William  W.  Ooodrichy  for  appellant,  argued 
^Jiat  the  city  did  not  acquire  an  alienable  fee  under  the  act  of  1861, 
and  cited  Albany  stre&t,  11  Wend.  151 ;  JoJin  and  Cherry  streets^  19 
id.  659 ;  Variek  y.  Smith,  5  Paige,  137 ;  Bloodgood  y.  Mohawk  R.  R., 
14  Wend.  51 ;  Dunham  y.  Williams,  36  Barb.  162 ;  Hooker  y.  Turfi- 
pike  Oo^  12  Wend.  371 ;  Wilkinson  y.  Leland,  2  Pet  657 ;  Embury 
y.  Conner,  3  Gomst  511 ;  Beekman  y.  Saratoga  R.  R,  Co.,  3  Paige, 
73;  Cincinnati  y.  Lessees  of  White,  6  Pet.  438 ;  Trustees  of  Water- 
town  y.  Cowen,  4  Paige,  510;  Dumond  y.  Sharts,  2  id.  184 ;  Jackson 
y.  Haihaway,  15  Johns.  453;  Hains  y.  Elliott,  10  Pet.  25;  Mahon 
y.  N,  T.  C.  R.  R.,  24  N.  Y.  66 ;  People  v.  Kerr,  27  id.  188 ;  Ander- 
son y.  Rochester  R.  R.  Co.,  9  How.  553 ;  Townsend  y.  Morris  Co.,  6 
Trans.  App.  269.  That  the  act  of  1870  impaired  the  contract  with 
the  bondholders  as  to  the  security,  and  cited  Trustees  of  the  Wabash 
Canal  Co.  y.  Beers,  2  Black.  448. 

0 

Joshua  M.  Van  Cott  and  Henry  C  Murphy,  for  respondents, 
aigued  that  the  estate  taken  by  the  city,  under  the  act  of  1861,  was 
an  absolute  fee  and  alienable  by  the  consent  of  the  legislature,  and 
dfced  Hey  ward  y.  The  Mayor,  etc.,  7  N.  Y.  314;  Rexford  y.  Knight, 
11  id.  314;  Dinghy  y.  The  City  of  Boston,  100  Mass.  544;  De 
Varaigne  y.  Fox,  2  Blatch.  95 ;  Embury  y.  Conner,  3  Gomst.  511 ; 
Matter  of  Water  Comers  v.  Lawrence,  3  Edw.  Ch.  552;  In  re 
Townsend,  39  N,  Y.  171 ;  Mcoll  y.  JV.  T.  £  Erie  R.  R.,  12  id.  121 ; 
Wardell  y.  People,  8  Wend.  183 ;  Oould  y.  Hud.  R.  R.  Co.,  6  N.  Y. 
522;  Darlington  v.  The  Mayor,  31  id.  164, 193;  East  Hartford  y. 
Hartford  Bridge  Oo.,  10  How.  (U.  S.)  511. 

FoLGEB,  J.  The  act  of  1861  conferred  upon  the  city  of  Brooklyn 
the  power  of  acquiring  a  right  in  the  lands  in  question  in  this  casa 
By  the  proceedings  under  this  act,  the  city  did,  in  fact,  obtain  all 
the  interest  and  title  which,  by  the  terms  of  the  law,  it  was  em- 
powered to  acquire.  The  just  compensation  to  the  private  owner 
was  awarded ;  the  award  was  confirmed  by  judicial  authority ;  the 
imm  of  it  paid  to  him,  and  by  him  accepted.    His  acceptance  was  a 
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renunciation  of  the  eonstitational  provision  made  for  his  benefit, 
and  an  assent  to  the  taking  of  the  land,  even  if  there  were  any  ques- 
tion as  to  the  validity  of  the  act,  or  any  irregularity  in  the  proceed- 
ings under  it  Einbury  v.  Conner,  3  N.  Y.  511-518.  But,  neither 
by  such  renunciation,  nor  without  it  by  proceedings  und^r  the 
statute,  could  the  city  obtain  a  right  more  extensive  than  it  was 
authorized  by  the  statute  to  acquire.  The  act  of  the  owner,  in 
accepting  the  awarded  compensation,  could  not  be  made  broader 
than  the  provisions  of  the  law  to  which  he  thereby  assented ;  nor 
could  the  city,  by  proceedings  under  it,  reach  a  title  greater  than 
it  conferred  the  power  of  acquiring.  From  the  interpretation  of 
the  statute  itself,  then,  must  be  found  the  extent  of  the  right  of 
the  city  in  the  lands  taken. 

The  main  object  of  the  act  is  to  provide  for  the  city  of  Brooklyn, 
its  people  and  the  public,  a  park.  Lands  taken  for  such  purpose 
are  taken  for  a  public  use.  Owner s,  etc.,  v.  Mayor,  etc.,  Albany,  15 
Wend.  374.  But,  in  the  idea  of  a  public  park  is  comprehended 
more  than  a  use,  either  occasional  or  limited  by  years,  or  susceptible 
of  co-existence  with  a  private  right  capable  of  concurrent  exercise. 
The  words  suggest  more  than  an  open,  extensive  area  of  land,  to  be 
passed  over  or  but  temporarily  occupied  by  the  public,  and  on  which 
any  private  person  may  still  do  acts  of  ownership.  To  create  a 
public  park  an  extensive  area  is  needed  ;  but  the  area  must  be  im- 
proved, and  in  various  processes,  alterative  and  subversive  of  natural 
formation,  must  much  money  be  absorbed,  and  many  years  must  go 
by  before  it  is  complete.  And  so  costly,  so  extensive,  so  peculiar  in 
character,  and  so  undisturbed  by  interference  must  be  these  pro- 
cesses and  the  results  of  them,  as  that  there  is  need  of  permanency 
and  exclusiveness  of  public  possession  and  control,  as  against  the 
exercise  of  any  private  right  therein.  Of  itself,  then,  the  power  to 
take  lands  for  a  public  park,  unless  limited  by  the  terms  in  which  it 
is  given,  would,  to  a  large  degree,  carry  with  it  the  right  to  acquire  the 
largest  title  in  the  lands  taken.  That  the  extent  of  the  right  acquired 
jn  lands  by  the  taking  of  them  for  public  use  dey>ends,  in  some 
measure,  upon  the  needs  for  which  they  are  taken,  is  recognized  and 
applied  in  this  court,  in  Tlie  People  v.  Kerr,  27  N.  Y.  288-21)1,  vt  aeq, ; 
see,  also,  Hcytcard  v.  Tlie  Mayor,  etc,  of  New  York.  7  id.  '514-325. 

This,  of  itself,  however,  is  not  conclusive.  But,  wIilmi  we  advert 
to  the  terms  in  which  the  power  given  by  this  ;ict  is  expressed,  we 
find  that  the  citv  is  authorized  to  tak^  title  to  the  lands  themselves. 
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They  are  declared  '•  to  be  a  public  place"  (§  1) ;  *•  to  be  deemed  to 
be  taken  for  public  use,  as  and  for  a  public  park"  (g  2) ;  in  ascertain* 
ing  the  just  compensation  to  be  paid  to  the  private  owner,"  a  just 
and  true  estimate  of  the  value  of  the  latids  is  to  be  made,  and 
of  the  loss  and  damage  to  the  respective  owners,  together  iQiih  the 
ienemeftis,  hereditaments  a}id  appurtenances^  privileges  and  advan- 
tages to  the  same  beHongingy  by  and  in  consequence  of  reliiiqnishirig 
the  same  to  the  city,  without  deduction  for  any  supposed  benefit''  or 
advantages"  (§  5) ;  on  fulfilling  the  requirements  of  the  act,  '^  the 
lands  shall  vest  forever  in  the  city"  (§  8) ;  "whenever  the  city  shall 
have  become  vested  with  the  title  to  said  park,  as  in  the  act  provided, 
it  may  sell  any  building^  improvements  or  other  materials  not 
required  for  the  purposes  of  the  park  or  for  public  use  "  (g  20) ;  the 
city  is  authorized  to  issue  bonds  to  obtain  the  moneys  to  pay  for  the 
lands  taken,  and  the  lands  are,  by  the  act,  pledged  for  the  jyayfnent 
of  those  bonds,  gg  9, 12.  The  terms  employed  in  the  fifth  section, 
descriptive  of  what  is  to  be  acquired  and  paid  for,  are  broad,  and 
would  seem  to  include  all  of  a  proprietary  nature  in  the  lands,  or 
onnected  with  or  growing  out  of  them.  And  for  relinquishing  it 
all,  the  owner  is  to  be  paid  the  full  value  of  it  all.  without  deduction. 
It  seems  inconsistent,  that  if  the  legislature  intended  that  the  city 
should  take  but  an  easement,  it  should  be  required  to  pay  the  valne 
of  the  lands,  and  of  all  hereditaments  and  appnrteniinces,  and  also 
the  other  loss  and  damage  to  the  owner  from  the  taking,  without 
deduction,  for  benefit  This  would  be  to  exact  the  price  of  the  fee, 
for  taking  a  user  only.  It  could  not  have  been  intcaided  that  the 
owner  should  receive  full  value,  and  vet  have  left  to  him  a  rerersion- 
ary  interest  Hdldemnn  v.  The  Penn.  Cent.  R,  R.  Co,,  50  Peuu.  St 
425-437 ;  Cooley  on  Lim.  Leg.  Pow.  552. 

The  power  given,  to  sell  buildings,  improvement^  and  materials 
not  needed  for  the  public  use,  is  one  not  consistent  with  the  idea  of 
an  easement  merely,  a  restricted  right  of  user  only.  So  the  phrases 
which  vest  the  lands  and  the  title  to  the  park  forever  in  the  city 
are  creative  of  a  right,  not  limited  by  time  or  particular  use.  and  are 
indeed  essential  to  make  operative  the  pledge  of  the  lands  to  the 
creditor  of  the  city  holding  these  bonds.  It  would  be  entirely  nuga- 
tory to  pledge  to  a  creditor  an  easement,  a  right  of  public  use,  which 
woald  expire  the  instant  that  by  the  enforcement  of  the  pledge  he 
had  cut  off  the  public  use,  extinguished  the  general  eusemenr,  and 
made  it,  so  far  as  possible,  his  private  and  exclusive  proi)crtv.  The 
Vol.  VI.— 10 
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legislature  meant  to  give  the  creditor  a  lien  upon  these  lands.  That 
this  could  not  be  done,  unless  the  city,  the  debtor,  had  more  than  a 
right  of  public  use  in  them,  draws  strongly  to  the  conclusion  that 
the  legislature  gave  the  power  to  acquire  a  title. 

Language  may  be  broad  enough  to  rest  an  absolute  title  to  lands, 
without  being  technical  in  its  terms.  If  the  expressions  are  such  as 
that  the  whole  force  of  them  is  not  applied,  unless  a  fee  simple  is 
created,  that  estate  will  be  taken,  though  the  exact  words  be  not  used. 
Thus,  in  Rexford  y.  Knighty  11  N.  Y.  308,  it  was  held^  that  the  State 
had  acquired  an  estate  in  fee  in  certain  lands.  It  was  said  on  the 
argument  of  the  case  now  at  bar,  that  the  statute,  under  which  the 
lands  in  that  case  were  taken,  gare  in  express  terms  the  fee  simple 
to  the  State.  It  is  true  that  chapter  262,  section  3  of  Laws  of 
1817,  and  section  52,  1  Sevised  Statutes,  226,  are  thus  explicit. 
But  the  claim  in  that  case  {N.  Hill,  Jr.,  for  the  respondent,  argu- 
endo, page  311)  was  put  upon  the  provisions  of  section  49,  1 
Sevised  Statutes,  226,  and  so  was  the  judgment  of  the  court 
Pp.  312, 314.  The  language  of  the  section  thus  referred  to  is :  "  And 
the  premises  so  appropriated  shall  he  deemed  the  property  of  the  SiateJ* 
And  the  court  says :  "  The  language  employed  is  so  broad  as  to 
require  a  fee  simple."  So  in  Dingley  v.  The  City  of  Bostotiy  100 
Mass.  544,  an  authority  to  **  purchase  or  otherwise  take  lands,"  and 
the  declaration  that "  the  title  to  all  lands  so  taken  should  vest  in  the 
city,"  was  held  to  vest  a  title  in  fee  simple  in  the  defendants.  See, 
also,  The  Commonwealth  v.  McAllister y  2  Watts,  190 ;  Union  Canal  Co. 
V.  Young,  1  Whart.  425 ;  50  Penn.  St.,  supra.  When  the  fee  is  taken 
from  the  former  owner,  it  must  be  held  that  he  is  fully  compensated 
at  the  time  of  the  original  taking,  and  that  the  possibility  that  the 
land  may  at  any  future  time  revert  to  him  by  the  cessation  of  the 
public  use  is  too  remote  and  contingent  to  be  considered  as  property 
at  all.    Heyward  v.  Tlie  Mayor,  supra. 

Having  determined  that  the  act  of  1861  conferred  upon  the  city 
the  power  of  acquiring  an  absolute  estate  in  the  lands,  it  is  not 
necessary  that  we  go  into  the  inquiry  whether  the  statute  of  1865  be 
a  valid  act  or  not. 

It  is  to  be  observed  that  the  act  of  1861  vested  the  lands  in  the 
city  of  Brooklyn  forever,  but  for  the  uses  and  purposes  in  that  act 
mentioned.  Though  the  city  took  the  title  to  the  lands  by  this 
provision,  it  took  it  for  the  public  use  as  a  park,  and  held  it  in  trust 
for  that  purpose.    Of  course,  taking  the  title,  had  it  taken  it  also 
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free  from  such  trust,  it  could  have  sold  and  conreyed  it  away,  when 
and  as  it  chose.  Recei\'ing  the  title  in  trust  for  an  especial  public 
use,  it  could  not  convey  without  the  sanction  of  the  legislature; 
and  the  act  of  1870  expresses  the  legislative  sanction.  Under  it9 
provisions  (Laws  of  1870,  ch.  373,  p.  848)  it  is  authorized  to  sell 
and  convey,  with  covenants,  certain  portions  of  the  lands  taken 
(§  1),  of  which  the  premises  in  question  in  this  case  are  a  part.  It 
was  within  the  power  of  the  legislature  to  relieve  the  city  from  the 
trust  to  hold  it  for  a  use  only,  and  to  authorize  it  to  sell  and  conyey. 
NicoU  V.  NiBw  York  d  Erie  R.  iZ.,  2  Kern.  121.  Doubtless,  in  most 
cases,  when  land  is  condemned  for  a  special  purpose,  on  the  score  of 
pnblic  utility,  the  sequestration  is  limited  to  that  particular  use. 
But  this  is  where  the  property  is  not  taken,  but  the  use  only. 
Then,  the  right  of  the  public  being  limited  to  the  use,  when  the  use 
ceases  the  right  ceases.  Where  the  property  is  taken,  the  owner 
paid  its  true  value,  and  the  title  yested  in  the  public,  it  owns  the 
▼hole  property,  and  not  merely  the  use ;  and,  though  the  particular 
use  may  be  abandoned,  the  right  to  the  property  remains.  The 
property  is  still  held  in  trust  for  the  public  by  the  authorities.  By 
legislative  sanction  it  may  be  sold,  be  changed  in  its  character  from 
realty  to  personalty,  and  the  avails  be  devoted  to  general  or  special 
public  purposes.    De  Varaigne  v.  Fox,  2  Blatchf.  C.  C.  95. 

The  appellant's  counsel  insists  that  the  operation  of  the  acts  of 
1861  and  of  1870,  in  the  practical  result,  is  to  take  the  property  of 
one  person  and  transfer  it  for  the  profit  of  the  city  to  another. 
Such  is  not,  however,  the  direct  and  necessary,  nor  was  it  the 
intended  or  anticipated,  operation  of  the  act  of  1861.  That  was 
passed  in  good  faith  by  the  legislature,  to  meet  a  public  necessity. 
The  authority  to  determine  upon  the  necessity  of  the  exercise  of  the 
power  of  taking  private  property  for  public  use  rests  with  the  State, 
It  ordinarily  acts  in  this  matter  through  the  legislative  department 
of  the  government  The  legislature  is  the  proper  body  to  determine 
the  necessity  of  the  exercise  of  the  power,  and  the  extent  to  which 
the  exercise  of  it  shall  be  carried.  And  there  is  no  restraint  upon 
the  power,  save  that  requiring  that  compensation  shall  be  made. 
TJie  People  v.  Smith,  21  N.  Y.  597. 

When  the  legislature  has  indicated  the  existence  of  what  ii 
acknowledged  to  be  a  public  use;  has  declared  the  necessity  of  the 
taking  for  that  use  and  its  extent;  has  restricted  the  taking  to  the 
Mtent  declared  ;  and  has  provided  for  the  ascertaining  and  the  due 
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paymeut  of  just  compeusation,  the  judicial  power  may  not  question 
its  decision.  It  is  only  when  the  limits  have  been  exceeded,  or  iia 
authority  has  been  abused  or  perverted,  that  the  judiciary  may 
restrain.    Hazen  v.  Essex  Co,,  12  Gush.  477. 

That  the  legislature  erred,  in  1861,  in  the  exercise  of  this  power, 
and  mistook  a  seeming  for  a  real  necessity,  does  not  render  its  far- 
ther action  in  1870  invalid.  Under  the  act  of  1861,  all  the  steps 
were  taken  for  the  appropriation  of  the  lands  and  the  payment 
therefor.  At  once,  on  the  appropriation,  the  owner  became  entitled 
to  the  compensation  for  them.  His  right  to  the  price  was  com- 
plete.    The  People  v.  Eaydeti,  6  Hill,  259. 

And  the  rights  were  reciprocal.  The  public  had  the  right  to  the 
lands  on  making  payment,  and  as  soon  as  the  owner  was  paid  he 
was  disseized.  There  is  no  reverter.  They  were  the  property  of 
the  city  of  Brooklyn.  The  legislature  could  discharge  it  from  the 
trust  to  hold  them  for  a  park,  and  empower  it  to  sell.  It  has  done 
80,  and,  so  far  as  any  express  limitation  in  our  State  constitution  is 
concerned,  it  had  the  power  to  do  so. 

The  appellant  claims  that  the  city  is  estopped  by  its  own  acts 
from  selling  any  part  of  the  land ;  that  the  plotting  and  filing  of 
maps  made  a  quasi  contract  between  the  city  and  the  bondholders 
and  individuals  that  the  whole  land  should  always  be  a  park  ;  and 
that  the  value  of  neighboring  property  having  been  enhanced  in 
anticipation  of  the  creation  of  this  park,  and  greater  assessments 
and  taxes  upon  that  property  having  thereby  been  made  and  paid, 
such  taxation  is  in  the  nature  of  a  contract,  and  the  city  cannot 
now  sell  any  of  its  land.  We  apprehend  that  this  point  is  not  well 
taken. 

If  a  street  be  discontinued  and  the  value  of  lands  abutting  on 
other  parts  of  it,  and  on  neighboring  streets  is  lessened,  it  is  not 
such  an  injury  to  the  owner  as  to  entitle  -him  to  damages.  Smith 
v.  City  of  Boston,  7  Cush.  254. 

The  city  of  Brooklyn  was  not  the  grantor  of  the  neighboring 
owner,  and  did  not  induce  him  to  buy  of  it,  by  a  purpose  declared, 
of  creating  this  park.  Any  enhanced  value  of  his  property  was  an 
incidental  benefit  to  him,  in  its  greater  readiness  of  sale,  at  a  greater 
price,  and  any  depreciation  in  value  is  an  incidental  detriment.  The 
same  results  flow,  in  greater  or  in  less  degree,  from  the  commence- 
ment or  abandonment  of  any  of  the  measures  of  municipal  enter- 
pri?'  wlierKp'  ijeneral  or  local.    It  would  be  going  too  far  to  hold, 
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in  the  absence  of  any  direct  and  particular  relation  between  th€ 
city  and  the  owner  of  real  estate,  that  a  projected  work  having 
influenced  for  the  better  the  value  of  his  property,  he  could  forbid 
the  abandonment  of  it,  or  that  there  existed  any  enforceable  right, 
if  it  was  abandoned. 

Any  proper  exercise  of  governmental  power  which  does  not  directly 
encroach  upon  the  property  of  an  individual,  or  disturb  him  in  its 
possession  or  enjoyment,  will  not  entitle  him  to  compensation,  or 
give  him  a  right  of  action.  Gould  v.  Hud.  li,  /?.  7?.,  6  N.  Y.  522. 
Uenee  no  obligation  rests  upon  the  government  not  to  exercise  its 
iwwer  in  such  manner.  Familiar  examples  of  this  are  the  changes 
of  the  grades  of  streets  in  cities  and  villages,  by  which  lands  adjoin- 
ing are  lessened  in  value.  Radcliff  v.  The  Mayor,  4  N.  Y.  195 ; 
WiJjson  v.  Tlie  Mayor,  1  Denio,  595.  The  general  good  is  to  pre- 
vail over  partial,  individual  inconvenience.  Lansing  v.  Smith,  8 
Cow.  149.  This  is  the  rule  when  public  works  for  the  general 
welfare  are  entered  into.  It  is  not  different  when  works  projected 
are,  for  the  general  good,  abandoned  before  completion  or  commence- 
ment. 

This  act  of  1870  directs  that  the  moneys  received  upon  such  sale 
shall  be  paid  over  to  the  commissioners  of  the  sinking  fund  of  the 
city,  to  be  held  for  the  redemption  of  the  bonds  issued  in  pajmei;  t 
of  the  lands  taken.-  §  3.  And  further,  that,  upon  delivery  of  the 
deeds  on  such  sale,  all  liens  existing  by  virtue  of  the  act  of  1861 
shall  be  terminated  and  extinguished.     §  4. 

It  is  claimed,  by  the  apjiellant,  that  the  enactment  containied  in 
the  fourth  section  is  in  conflict  with  the  federal  constitution,  in 
that  it  impairs  the  obligation  of  the  contract  by  which  these  lands 
are  pledged  by  the  payment  of  the  bonds  issued  for  the  lands  taken. 
U.  S.  Const.,  art.  10,  §  1,  sub.  1. 

The  legislature  when  it  declared,  in  the  act  of  1861,  that  these 
lands  were  pledged  for  the  payment  of  these  bonds,  did  thereby 
agree  with  whoever  parted  with  his  money  and  took  a  bond,  that  he 
should  have,  as  an  assurance  for  the  payment  of  it,  the  security  of 
these  lands.  It  was  not  merely  a  restriction  upon  the  power  of  the 
city.  It  was  an  obligation  creating  a  lien.  It  agreed  with  the 
creditor,  itself,  and  fastened  upon  the  city  the  same  agreement,  that 
for  the  money  received  from  him  he  should  have  these  particular 
lands  ai2  a  specific  security  for  repayment.  If  section  4  of  the  act  of 
I8T0  is  :i  valid  enactment,  it  takes  away  from  the  holder  of  these 
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bonds  part  of  the  security  which  he  has  for  their  payment  It  is  no 
answer  to  this  to  say  that  there  is  still  pledged  to  him  the  land 
reserved  for  streets,  avenues  or  other  purposes.  Such  reply  is  only 
as  to  the  degree,  and  not  as  to  the  fact,  of  the  impairing  the  obliga- 
tiMi.  It  is  no  answer  to  say  that  the  avails  of  the  sale  will  be  tumea 
jito  the  sinking  fund  for  the  use  of  the  bondholders.  The  holder  of 
tne  oond  did  not  agree  to  take  a  security  upon  a  fund  in  the  city 
treasury,  and  incur  any  risk  of  its  preservation,  but  stipulated  for  a 
specific  lien  upon  this  land.  See  Curran  v.  State  of  Arkansas^ 
infray  319. 

Nor  is  there  here  any  application  of  the  reserved  power  of  the 
legislature  to  alter  or  amend  the  charter  of  the  city.  This  is  a  con- 
tract not  between  the  city  and  State,  but  between  the  creditor  of  the 
one  part  and  the  city  and  the  State  of  the  other.  No  power  has 
been  reserved,  either  in  constitution  or  otherwise,  to  alter  that 
contract 

That  it  was  an  important  matter  to  have  these  lands  pledged  for 
the  payment  of  these  bonds  is  sufficiently  shown  by  the  solemnity 
with  which  the  pledge  is  made,  an  enactment  of  the  legislature 
being  sought  to  so  specifically  declare  it.  It  is  an  essential  element 
in  the  obligation  of  the  city,  which  the  creditor  received  in  exchange 
for  his  money.  This  act  takes  that  element  away  and  thus  impairi 
the  obligation.  True  the  entire  contract  is  not  destroyed.  The 
liability  to  pay  still  remains.  But  the  pledge  of  tangible  property 
as  a  security  that  the  liability  would  be  met  has  been  withdrawn.  It 
was  on  the  assurance  that  this  should  remain,  that  the  creditor  was 
induced  to  take  the  bonds,  and  give  in  exchange  his  property.  This 
was  a  contract  The  security  cannot  now  be  taken  away  without 
impairing  the  obligation  of  that  contract  Gurran  v.  Tlie  State  of 
Arkamaa,  15  How.  (IT.  S.)  304-314;  McGee  v.  MathiSy  4  Wall. 
143 ;   Wabash,  etc.,  Co.  v.  Beers,  2  Black,  448. 

It  follows  that  the  act  of  1870,  so  far  as  it  assumes  to  discharge 
the  lands  from  the  lien,  is  in  conflict  with  the  constitution  of  the 
United  States.  The  parts  of  the  statute  not  obnoxious  to  this 
objection  may  be  upheld.  Buf  as  the  provisions  of  the  law  which 
discharges  the  lien  are  those  upon  which  it  is  relied  to  remove  the 
incumbrance  upon  premises,  and  as,  without  them,  the  city  cannot 
give  such  a  title  as  the  act  authorizes  it  to  pass,  and  as  the  purchaser 
has  agreed  for,  they  are  of  no  avail  to  the  respondents  in  this  eon 
troversy. 
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It  is  trxxe  that  the  danger  to  the  purchaser,  to  all  seeming,  is  very 
dight,  and  very  remote,  that  the  premises  for  which  he  has  con- 
tracted will  ever  be  called  npon  to  contribute  to  the  payment  of 
these  bonds.  The  probabilities  are,  that  with  the  wealth  concen- 
trated within  the  corporate  bounds  of  the  city  of  Brooklyn,  and 
with  tiie  means  at  its  command,  it  will  always  find  the  ordinary 
means  of  raising  money  by  taxation,  sufficient  for  the  purpose  of 
payment  of  interest,  and  the  method  of  a  new  loan  at  any  time  avail- 
able to  pay  the  princij^al.  But  yet  there  is  the  possibility.  The 
debt  is  an  incumbrance  upon  this  land,  and  does  effect  that  for 
whicli  tlie  appellant  bargained.  This  is  a  legal  ceiiainty.  However 
strong  the  probability  that  the  debt  will  never  be  exacted  from  the 
land,  it  cannot  be  asserted  to  be  more  than  a  probability.  While  it 
exists  there  is,  as  matter  of  law  and  matter  of  fact,  the  possibility 
that  the  creditor  may  enforce  his  lien.  And  this  hampers  the  estate. 
It  may  be  conceded  that  a  title  free  from  reasonable  doubt  may  be 
forced  upon  an  unwilling  purchaser.  Thus,  in  a  case  in  which  it 
appeared  that  there  was  in  a  prior  deed,  a  reservation  of  mines,  specific 
performance  was  decreed,  not  because  there  being  mines  it  was  not 
probable  that  the  right  reserved  would  ever  be  exercised,  but  because, 
1st  The  court  saw  upon  examination  the  probability  was  great  that 
there  were  no  mines  for  the  right  reserved  to  act  upon.  2d.  That 
all  legal  right  to  exercise  it  had  ceased.  But  there  is  a  doubt  whether 
there  exists,  in  law  or  in  fact,  any  defect  in  the  title.  When  it  is 
aaoertained  that  there  is  an  existing  defect  in  the  title,  the  purchaser 
will  not  be  compelled  to  perform  on  the  allegation  that  it  is  doubt- 
ful whether  the  defect  will  ever  incommode  him.  If  there  be  any 
reasonable  chance  that  some  third  person  may  raise  a  question 
against  the  owner  of  the  estate  after  the  completion  of  the  contract, 
the  court  considers  this  a  circumstance  which  renders  the  bargain 
a  hard  one  for  the  purchaser,  and  one  which  it  will  not,  in  the  exer- 
cise of  its  discretion,  compel  him  to  execute.  Seaman  v.  Vawdreyy 
16  Vesey,  390.  We  are  not  able  to  hold  that  a  good  title  in  fee  to 
the  premises  can  be  acquired  by  the  resjKjndent,  under  and  by 
virtue  of  the  acts,  proceedings  and  sale. 

The  judgment  of  the  courts  below  must  be  reversed,  with  costs  to 
the  respondent. 

All  the  judges  concurring. 

Judgment  reversed  and  judgment  ordered  for  the  defendant. 


80  NEW  YORK, 


McConnick  y.  Sarson. 


MoOoRMiOK  et  ah  v.  Sabsoi? ,  appellant 

(4fi.N.Y.985.) 

Under  a  contract  of  sale  of  three  grades  of  lumber,  at  a  specified  price  for 
each  grade,  the  vendor  deliyered,  and  the  yendee  gave  his  receipt  for  bo 
many  thousand  feet  of  each  grade,  "  prime,"  "  merchantable "  and 
"  refuse/'  In  an  action  hy  the  vendor  for  the  purchase-money,  hdd,  that 
evidence  offered  by  the  vendee  was  inadmissible  to  show  that  lumber 
claimed  as  "  prime "  and  "  merchantable  "  was  only  "  refuse." 

AoTioiir  on  contract  by  McGormick  &  Dawkins  against  Sarson. 
It  appeared  that  plaintiffs  and  defendant  entered  into  a  contract  of 
sale,  by  the  terms  of  which  the  plaintiffs  agreed  to  deliver  all  the 
sawed  lumber  in  their  yard,  of  various  qualities,  designated  by  the 
terms  "  prime,"  "  merchantable  '*  and  "  refuse."  The  lumber  was 
delivered,  and  defendant  gave  his  receipt,  which  is  as  follows : 

"Beoeived,  Cedar  Keys,  Florida,  September  28,  1867,  of  McGormick  & 
Dawkins,  58,732  feet  prime  lumber,  166,115  feet  merchantable  lumber, 
58/>62  feet  refuse  lumber,  in  accordance  with  an  agreement  entered  into  by 
McConnick  &  Dawkins,  at  Cedar  Keys,  Florida,  and  John  B.  Sarson,  of  the 
dty  of  New  Tork,  on  the  17th  day  of  June,  1867." 

Upon  refusal  of  defendant  to  pay  the  purchase  price  this  action 
was  brought  Defendant  set  up  a  general  denial,  and  that  the  con- 
tract was  made  on  Sunday  and  by  means  of  fraud,  deceit  and  false 
representations.  The  defendant  also  off'ered  to  prove  that "  all  the 
lumber  for  which  the  action  was  brought  as  prime,  and  a  large  por- 
tion of  that  claimed  as  merchantable,  was  not  prime  or  merchant- 
able, but  only  refuse,  and  of  a  vastly  inferior  quality  to  prime  or 
merchantable."  This  evidence  was  excluded.  Judgment  for 
plaintiffs,  which  was  affirmed  at  general  term ;  whereupon  defend- 
ant appealed  to  this  court 

Moody  B.  Smith,  for  appellant 

Livingston  K,  Miller,  for  respondent 

Peckham,  J.  This  was  an  action  for  the  price  of  different  kinds 
ol   lumber,  alleged   to  have  been  sold  and  delivered.    Denial  by 
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defendAnt  The  contract  proved  required  the  delivery  'to  the 
defendant  of  all  the  lumber  in  plaintiff's  yard,  consisting  of  three 
different  qualities  at  different  prices.  The  plaintiff  had  proved  the 
delivery  to,  and  acceptance  by,  defendant's  agent,  of  the  lumber,  as  of 
the  diffexent  qualities  claimed,  viz.,  so  much  prime,  so  much  mer- 
chantable, and  so  much  refuse.  The  defendant  then  offered  to 
prove  that  '^all  the  lumber  for  which  the  action  was  brought  as 
prime  and  a  large  portion  of  that  claimed  as  merchantable,  was  not 
prime  or  merchantable,  but  only  refuse,  and  of  a  vastly  inferior 
qualiiy  to  prime  or  merchantable." 

This  was  rejected  by  the  court,  and  defendant  excepted. 

The  precise  ground  of  the  decision  does  not  appear.  In  the  gen- 
end  term,  the  court  inferred  that  it  was  rejected  upon  the  plead* 
ings.  That  no  notice  had  been  given  of  any  claimed  defect  in  the 
lumber  delivered  and  received  as  prime  or  merchantable. 

If  the  plaintiff  claimed  there  was  any  defect  in  the  pleadings,  he 
should  have  taken  that  objection  at  a  time  and  place  where  they 
could  have  been  amended.  We  ought  not  to  listen  to  such  an  ob- 
jection when  first  presented  to  a  court  of  review;  to  do  so  might  in 
many  cases  cause  great  injustice. 

Was  the  evidence  offered  admissible  on  the  merits  ?  I  think  not 
The  evidence  then  before  the  court  proved  that  the  lumber  had 
been  delivered  to  and  accepted  by  defendant's  agent  as  of  the  quali- 
ties claimed.  The  contract  had  been  executed.  The  receipt  was 
evidence  that  the  defendant  had  knowingly  accepted  this  lumber 
and  received  it  as  of  such  a  quality. 

The  testimony  offered  did  not  propose  to  contradict  that.  In 
fact,  it  was  entirely  in  harmony  with  that  evidence.  It  said,  virtu- 
ally, I  had  an  opportunity  of  examining  this  lumber;  I  did  exain- 
ine  it,  and  accepted  it  as  prime,  but  afterward  I  ascertained  it  was 
not  prime ;  I  changed  my  opinion  and  judgment ;  the  fact  was 
otherwise. 

This  will  not  do.  If  he  accepts  it  after  examination  or  after  an 
opportunity  for  examination,  as  fulfilling  the  contract,  he  is  bound 
by  such  action.  This  rule  is  well  settled.  Reed  v.  Randall,  29  "S. 
Y.  358;  Oillespie  v.  TorraJice,  25  id.  306;  Hargous  v.  Stone,  1 
Seli  73;  Sprague  v.  Blake,  20  Wend.  61;  ITari  v.  Wright,  17 
id.  267,  277 ;  1  id.  185 ;  20  Johns.  196.  This  is  the  rule  in  the 
abjence  of  any  fraud  or  warranty.  No  fraud  or  warranty  was 
claimed  or  offered  to  be  proved  in  this  case.  None  was  pretended 
Vol.  VI.— 11 
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If  the  defeadaut  could  have  had  any  relief,  he  should  have  given 
notice  of  the  inferior  qualities  of  the  lumber  as  soon  as  discovered, 
and  offered  to  return  it  unless  plaintiff  would  consent  that  it  should 
be  regarded  as  refuse,  and  so  applied  upon  the  contract  Sjyrague 
V.  Blake,  supra  ;  Reed  v.  Randall,  supra.  There  is  no  evidence  of 
any  such  notice  or  claim  by  the  defendant. 

Nor  does  it  make  any  difference  that  the  defendant  was  to  take 
all  the  lumber  of  the  plaintiff.  The  contract  provided  for  the 
receipt  of  different  qualities.  When  delivered  and  accepted  as  prime 
quality,  that  lumber  was  then  upon  the  same  basis  in  Uw  as  if  the 
contract  had  provided  only  for  the  delivery  of  prime  lumber.  It 
waa  controlled  by  the  same  rules,  and  so  of  the  other  qualities.  The 
judgment  is  affirmed. 

FoLGER,  Kapello  and  Andrews,  JJ.,  concur. 

Ghubch,  Oh.  J.,  Allsk  and  Groyer,  JJ.,  dissent 

Judgment  affirmed* 


Oos'aBESs  &  BxpiBB  Spbikg  Oo..  appellant,  v.  High  Book  Ooa*- 

GBESS  Spbixo  Oo. 

(45N.T.  ari.) 

Drade^mairk — mineral  water. 

The  owner  of  a  peculiar  prodact  cf  nature,  such  as  mineral  water,  will  be 
protected  in  the  exclusive  use  of  a  name  given  to  it  and  employed  as  a  trade- 
mark. The  word  "Congress''  in  the  phrases  "Congress  Water"  and 
"  Coiigress  Spring  Water  "  is  a  legitimate  trade-mark. 

Action  to  restrain  the  defendant  from  the  use  of  plaintiff 'a 
trade-mark  and  for  damages  resulting  from  such  use  previous  to 
bringing  this  action.  The  complaint  alleges  that  in  1865  the 
plaintiff  became  the  owner 'of  the  Congress  Spring  property  in 
Saratoga  Springs,  upon  which  is  located  the  mineral  spring  well- 
known  as  the  Congress  Spring,  which  has  peculiar  medicinal  prop- 
erties, and  has  been  known  and  designated  as  the  Congress  Spring 
aince  1792.    That  in  1825  the  then  proprietors  of  Congress  Spring 
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commenced  the  business  of  bottling  and  selling  its ,  waters ;  and 
that  the  business  has  been  continued  ever  since  by  tlie  successive 
proprietors ;  and  that  the  waters  have  been  sold  uniformly  under 
the  name  of  "  Congress  Spring  Water  "  or  '*  Congress  Water ;  '*  that 
these  distinctiYe  names  have  been  used  ever  since  1825  upon  the 
bottles  containing  th^  water^  upon  the  corks  of  the  bottles  and 
upon  the  boxes  in  which  they  have  been  packed,  with  the  addition 
only  of  the  several  proprietaiy  names  under  the  different  owner- 
ships; that  the  business  was  profitable;  that  shortly  before  the 
commencement  of  this  action  (1867)  the  defendant  corporation  was 
formed  under  the  name  of  the  ^'High  Rock  Congress  Spring  Com- 
pany,'' and  has  since  been  engaged  in  the  preparation  of  a  medicinal 
water  which  it  has  sold  and  put  up  in  bottles  and  offered  to  the 
public  as  Congress  water ;  that  various  devices  have  been  resorted 
to  by  defendant  to  make  their  corks,  bottles  and  boxes  resemble 
those  of  plaintiff,  and  by  having  the  words  "  High  Rock  Congress 
Spring  Water  "  impressed  thereon ;  and  that  the  defendant  is  about 
to  continue  this  course  of  imposition  to  the  great  detriment  of 
plaintiff's  interest  in  and  violation  of  its  rights.  The  case  was 
referred ;  and  the  referee  dismissed  the  complaint,  excluding  proof 
of  its  allegations,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  general  term  affirmed  the 
judgment,  and  an  appeal  was  taken  to  this  court 

John  K.  Porter,  for  appellant,  cited  Dixon  Crucible  Co.  v, 
Ougginheim,  2  Brewster  (Penn.),  335,  339,  341;  15  New  Am. 
Cyclopaedia,  568 ;  Lee  v.  Haley,  Law  Rep.  5  Ch.  App'ls,  155 ;  Mc An- 
drews V.  Bassett,  10  Jurist  N.  S.  556 ;  Smith  v.  Woodruff,  48  Barb. 
438 ;  Dixon  v.  Fawcus,  3  Ell.  &  Ell.  537 ;  Webb  v.  Rorke,  2  Schoales 
&  Lefroy,  666 ;  Sawyer  v.  Vernon,  1  Vem.  387 ;  Laws  of  1863,  ch. 
209 ;  Burnett  v.  Phalon,  9  Bosw.  192 ;  S.  C,  3  Ke yes,  594 ;  Seioi^ 
V.  Provezende,  Law  Rep.  1  Ch.  App'ls;  S.  C,  12  Jurist  N.  S.  215 ; 
Xewman  v.  Alvord,  49  Barb.  598 ;  Carter  v.  Carlile,  20  Beav.  183. 

WiUiam  A.  Beach,  for  respondent,  cited  Upton  en  Trade- 
marks, 86 ;  AmoeJceag  Co.  v.  Spear,  2  Sandf.  599 ;  Fetridge  v.  Wells^ 
13  How.  385;  Wolfy.  Goulard,  18  id.  64;  Burgess  v.  Burgess,  17 
Eng.  L.  &  Eq.  257 ;  Stokes  v.  Lafidgroff,  17  Barb.  608 ;  Partridge  v 
Manck,  2  Sand.  Ch.  622;  S.  C,  2  Barb.  Ch.  10  :  }ff>rririrrrk 
Manuf,  Co.  v.  Garner,  2  Abb.  318. 
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FoLGEK,  J.  The  questions  involved  in  this  appeal  are  two :  Ist. 
Can  the  owner  of  a  peculiar  product  of  nature  be  protected  in  the 
exclusive  use  of  a  name  belonging  to  it  alone,  and  employed  by  him 
as  his  trade-mark  in  his  sale  thereof  ?  2d.  Does  the  name  or  trade- 
mark nsed  in  the  case  before  us  by  the  plaintiffs,  indicate  the  origin, 
ownership,  or  place  of  that  product,  and  is  •it  one  in  the  exclusive 
use  of  which  the  plaintiffs  should  be  protected  ? 

The  general  rules  of  law  applicable  to  these  questions  do  not  seem 
to  be  controverted.  All  agree  that  a  name  may  be  used  as  a  trade- 
mark, when  it  is  used  as  indicating  the  true  origin  or  ownership  of 
the  article  offered  for  sale ;  and  that  the  owner  may  be  protected  in 
its  exclusive  use,  when  it  is  appropriated  as  designating  the  true 
origin  or  ownership  of  the  article  to  which  it  is  affixed;  and  when 
others  may  not  use  it  with  equal  truth,  and  have  not  an  equal  right 
to  employ  it  for  the  same  purpose.  We  do  not  propose  to  assert  in 
this  case  any  principle  which  will  conflict  with  these  rules. 

The  case  comes  before  us  on  an  appeal  from  a  judgment  sustain- 
mg  the  dismissal  of  the  complaint  made  upon  the  opening  of  the 
case  for  the  plaintiffs,  with  no  testimony  taken  on  either  side.  In 
tliis  inquiry,  all  of  its  allegations  are  to  be  taken  as  true.  One  of 
them  is,  that  the  names  "  Congress  Sprmg"  and  "  Cotigres*.  Water/* 
are,  and  from  1792  have  been,  used  to  designate  a  particular  spring 
of  water  at  Saratoga  Springs,  and  the  flow  therefrom  possessed  of 
very  remarkable  medicinal  properties  peculiar  to  itself.  Another  is, 
that  these  names  have  never  been  applied  to  any  other  spring  or 
any  other  water,  and  that  no  other  spring  nor  any  other  water  pos- 
sesses these  peculiar  curative  qualities.  The  full  strength  of  these 
allegations  is,  that  here  is  a  partictilar  article  with  valuable  qualities 
of  exclusive  peculiarity,  of  which  the  owners  of  this  spring  possess 
the  only  source,  and  which  can  be  had  only  from  them.  Still 
another  allegation  is,  that  this  water  when  bottled  preserves  all  of  its 
qualities,  and  that  it  has  from  1825  on,  become  an  extensive  article 
of  commerce  of  much  profit  to  the  proprietors,  and  is  sought  for  in 
the  market  by  these  names. 

If  this  water  was  an  artificial  compound  of  worth,  of  such  fame 
as  to  be  in  jublic  demand,  and  its  ingredients  and  the  proportion 
of  their  admixture  were  the  result  of  the  study,  information  and 
skill  of  the  owner,  and  known  only  to  him,  an  imitation  of  any 
proper  symbol  by  which  he  guaranteed  to  the  purchaser  the  verity 
ana  orisrin  of  the  compound,  would  be  a  violation  of  the  rights  of 
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both.  And  why  ?  For  that  the  purchaser  has  a  right  to  have  the 
rery  thing  which  he  seeks^  and  the  owner  has  the  right  that  the 
rery  thing  sought  shall  be  sold  at  his  profit.  It  does  not  altei  this 
right  that  the  compound  held  for  sale  and  sought  for  is  made  by 
nature  and  not  by  art  The  owner  of  its  sole  place  of  production 
is  the  exclusive  owner  of  it  in  the  last  case  as  in  the  first.  And  in 
the  last  case,  as  in  the  first,  the  buyer  seeks  that  very  thing.  And 
both  have  the  right  that  the  truthful  symbol  or  device  which  tells 
of  the  genuineness  of  its  origin  shall  not  be  imitated  with  intent  or 
effect  to  deceive.  It  is  the  peculiarity  of  the  article,  its  merit  which 
is  individual  and  exclusive,  which  attracts  the  buyer.  It  is  the  sol» 
power,  from  having  sole  control  of  the  place  of  origin,  to  furnish 
this  peculiarity,  which  is  the  advantage  of  the  owner,  and  is  his 
property  of  value.  The  trade-mark  adopted  is  the  indication  to 
the  first  of  where  he  may  feed  his  desire,  and  the  protection  to 
the  last  that  he  shall  keep  the  profit  of  being  the  one  who  does 
feed  iu 

It  is  true  that  in  most  of  the  cases  which  have  been  the  occasion 
of  the  rules  laid  down  on  this  subject,  the  article  in  question  has 
been  artificial.  But  it  will  be  difficult  to  show  a  reason  for  any  of 
these  rules,  which  does  not  apply  to  the  proprietorship  of  a  unique 
product  of  nature  as  well  as  to  that  of  of  a  unique  product  of 
art  If,  as  has  been  said,  the  origin  of  the  right  to  a  trade-mark 
is  in  the  sentiment  of  natural  equity,  that  within  certain  limits, 
imposed  by  law  for  the  benefit  of  society  at  large,  every  one  should 
enjoy  an  exclusive  profit  in  the  results  of  his  powers  of  invention; 
ingenLity  or  skill ;  that  sentiment  is  as  well  invoked  to  protect  everv 
one  in  the  enjoyment  and  profitable  use  of  the  property  in  a  peculiar 
natural  product  which  he  has  acquired  with  the  avails  of  his  indus- 
try, sagacity  and  enterprise.  Sometimes  it  is  said  that  the  essence 
of  the  injury  is  fraud  upon  the  owner,  be  he  the  owner  who  aloin* 
can  make,  or  the  owner  who  alone  can  sell,  a  specific  article  artificinl 
It  is  as  much  a  fraud  to  injure  the  owner  who  has  and  sells  a  specific 
article,  whose  natural  source  is  his  alone.  The  court  interferes  tn 
protect  the  plaintiff  who  has  an  exclusive  right  to  use  any  particular 
maik  or  symbol  in  connection  with  the  sale  of  some  commodity.  It 
is  because  it  is  his  property  for  the  purpose  of  such  application.  For 
the  benefit  of  the  vendor  the  application  of  the  mark  or  symbol  may 
be  as  well  to  a  vendible  commodity  natural  as  to  one  artificial ;  and 
Qins  the  vendor  of  the  one  efinally  with  the  vendor  of  the  other  nave 


86  ^'EW  YORK, 


Congress  &  Empire  Spring  Co.  v.  High  Rock  Congress  Spring  Co. 

a  right  in  his  mark.  lu  llie  Amoskeag  Manuf.  Co.  v.  Spear j  in  3 
Sandf.  599,  it  is  said,  that  "every  merchant  for  whom  goods  are 
mannfactured  has  an  nnquestionable  right  to  distinguish  the  goods 
lie  sells  by  a  peculiar  mark  or  device.''  He  has  used  his  capital  to 
buy  the  exclusive  right  to  vend  for  his  own  profit  the  peculiar  product 
of  another's  skill.  He  has  devoted  and  is  giving  his  time,  energy 
and  sagacity  to  extending  the  sale  of  it,  Avith  the  hope  and  expecta- 
tion of  that  jirofit.  No  reason  presents  itself  why  he  is  entitled  to 
protection  in  the  exclusive  use  of  the  symbol  which  designates  that 
product  of  another's  skill,  more  than  one  who,  with  equal  capital, 
energy  andsagacity,  has  purchased  the  sole  place  of  origin  of  a  pecu- 
liar product  of  nature,  and  is  engaged  in  the  sale  of  it  for  profit. 
Both  are  so  entitled. 

It  is  held  that  the  right  of  property  in  a  trade-mark  can  be  said 
to  exist  only,  and  can  be  tested  only,  by  its  violation.  But  its  viola- 
tion is  when  one  adopts  or  imitates,  and  applies  to  an  article  of  his 
manufacture,  the  name  or  mark  previously  used  by  another  as  a 
designation  for  his  production.  The  wrong  done  is  the  sale  by  the 
first  of  his  goods  as  and  for  the  goods  of  the  last.  The  violation 
and  the  wrong  are  the  same,  whether  the  commodity  is  one  which 
the  hand  of  man  has  made,  or  which  nature  has  put  into  the  hand 
of  man.  Certainly  so,  if  into  the  hand  of  but  one  man  has  it  been 
put.  It  is  a  matter  of  property,  and  the  profitable  use  of  property. 
K  one  man  use  the  name  of  another  for  the  purpose  of  securing  to 
himself,  in  the  disposition  of  property,  advantages  which  belong  to 
that  other,  the  fraud  is  complete,  and  the  remedy  ought  to  be  com- 
plete. The  Collins  Cmnpany  v.  Cohen,  3  Kay  and  Johns.  428.  It  can- 
not make  a  difference  if  the  property  comes  by  the  purchase  of  its 
sole  place  of  natural  origin,  or  by  the  possession  of  the  sole  power 
of  producing  it  by  human  effort.  And  in  accordance  with  these 
views  are  the  following  authorities,  in  which  the  commodity  in  ques- 
tion was  a  simple  native  product,  unaltered  by  any  process  of  art  in 
the  inherent  quality  infused  by  nature,  which  made  it  desirable  to 
buy  and  profitable  to  sell.  Sexio  v.  Frovezende,  Law  Rep.,  1  Ch.  App. 
192;  Newman  v.  Alvord,  49  Barb.  597;  Dixon  Co.  v.  Gugginheim^ 
2  Brewster  (Penn.),  335. 

The  first  two  cases  further  resemble  the  one  before  us,  in  that  the 
proprietor  of  the  commodity  was  the  owner  of  the  place  of  its  pro- 
duet;  and  the  name  of  that  place  was  a  prominent  and  controlling 
part  of  th'j  trade-mark. 


APRIL  TERM,  1871.  87 


Congreas  &  Empire  Spring  Co.  ▼.  High  Rock  Congresa  Spring  Co. 

In  JU^  V.  Haley i  39  Law  Jour,  CL  284 ;  S.  0.,  Law  Rep.,  6  Ch.  App, 
155,  the  plaintiffs  were  dealers  in  coal,  not  claiming  that  they  had 
an  article  of  specific  and  pecaliar  meiit,  but  only  that,  by  their  care 
and  attention  to  business,  they  had  secured  and  attached  a  set  of 
customers  who  dealt  with  and  knew  them  by  the  business,  style  and 
address  which  the  defendant  had  copied.  The  article  dealt  in  was 
a  natural  product,  in  the  general  reach  of  all  dealers,  acquiring  no 
merit  from  the  manipulation  of  it  by  the  plaintiffs ;  and  strictly  the 
authority  in  this  connection  goes  only  to  the  effect  that  the  good 
will  of  a  business  represented  by  a  particular  style  of  address,  may 
be  protected  from  the  interference  of  an  imitation  of  that  addressL 
Eyen  in  that  yiew  it  would  be  applicable  to  the  case  at  hand.  But 
we  prefer  to  place  our  decision  distinctly  upon  an  affirmatiye  answer 
to  the  first  question  aboye  stated. 

These  names  of  ^^  Congress  Water**  and  "Congress  Spring  Water," 
haye,  as  the  complaint  alleges,  eyer  since  1825  been  used  and  enjoyed 
by  the  proprietors  of  this  spring  in  reference  to  it  and  its  waters 
exclusiye  of  all  other  persons ;  and  upon  the  bottles  containing  the 
water,  upon  the  corks  of  the  bottles,  and  upon  the  boxes  in  which 
the  bottles  are  packed  for  transportation,  haye  the  successiye  pro- 
prietors, from  that  time  down,  used  a  form  but  slightly  yarying  of 
words  and  letters  as  proprietary  niarks  denoting  the  contents  thereof 
and  under  the  use  of  these  marks  traffic  and  sale  thereof  has 
become  profitable,  yielding  a  handsome  reyenue.  Keeping  in  mind 
the  facts  established  for  the  purposes  of  this  case  by  the  allegations 
of  the  complaint,  that  there  is  but  one  Congress  spring,  and  but 
that  one  spring  from  which  does  flow  Congress  water,  exclusiyely 
possessed  of  these  peculiar  curatiye  medicinal  qualities ;  and  there 
can  be  no  question  but  that  these  proprietary  marks,  adopted  and 
used  by  the  plaintiffs  and  their  predecessors,  do  indicate  the  true 
origin  and  ownership  of  this  water,  and  that  they  haye  been,  and 
are  now,  appropriated,  as  designating  the  true  origin  and  ownership 
of  the  article  to  which  they  are  affixed.  And  whatever  may  be  the 
counter  allegations  of  the  defendant's  answer,  and  whatever  it  may 
be  in  their  power  to  show  upon  the  trial  of  an  issue,  the  fact  as  pre- 
^nted  to  us  by  the  complaint  is,  that  of  the  numerous  other  mineral 
springs  at  Saratoga  none  of  them  possess  the  peculiar  curative  prop- 
erties of  that  owned  by  the  plaintiffs,  nor  was  any  of  them  evei 
called  by  the  name  of  Congress  spring,  or  the  waters  thereof  called 
Congress  water,  so  that  none  other  than  the  plaintiff's  may  use  the 
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proprietary  marks  adopted  by  them,  upon  any  article  of  water  but 
theirs  with  equal  truth  nor  has  any  an  equal  right  to  employ  theae 
marks.  These  marks  designate  the  name  of  the  water  to  which  they 
are  applied ;  they  designate  not  only  its  general^  bat  its  peculiar,  dis- 
tinctive and  popular  quality;  and  they  designate  its  crfgin,  owner- 
ship and  place  of  product.  Not  merely  that  it  comes  from  Saratoga, 
and  is  of  a  general  character  common  to  all  the  waters  of  that  place, 
but  that  it  has  a  specific  and  individual  character  and  quality  belong- 
ing alone  to  this  spring,  and  which  has  its  origin  nowhere  else. 

By  the  application  of  capital,  business  sagacity  and  enterprise,  this 
spring  and  its  product  have  become  extensively  known  and  favora- 
bly received.  That  product  is  sought  after  and  received  by  this 
name.  It  is  not  to  trust  to  our  common  apprehension  of  things  to 
believe  that  one  who  wishes  for  the  medicinal  water  which  he  has 
used  before,  or  heard  of,  as  coming  from  the  Congress  spring  at 
Saratoga^  does  not  mean  that  specific  water  when  he  inquires  for  it 
by  its  specific  name.  And  it  is  this  name,  the  trade-mark  of  the 
plaintiffs,  which  is  the  short  phrase  between  buyer  and  seller  which 
indicates  the  wish  to  buy  and  the  power  to  sell  water  from  that 
origin,  that  place,  of  that  ownership.  This  phrase,  this  device,  is 
the  trade-mark  of  the  plaintiffs,  and  is  of  value  to  them,  as  thus 
designating  at  once  this  their  own  particular  article  of  sale,  and 
guaranteeing  the  verity  of  its  origin.  They  have  the  right  to  be 
protected  in  its  exclusive  use,  for  under  the  facts  as  shown  by  com- 
plaint none  other  can  use  it  with  equal  truth,  and  none  other  has 
equal  right  to  employ  it  for  the  same  purpose. 

The  exhibits  annexed  to  the  complaint  tend  to  show  that  the 
defendants  are  using  marks  and  inscriptions  which  do  resemble  in 
many  respects  those  previously  adopted  by  the  plaintiffs  and  their 
predecessors,  and  which  in  some  respects  are  an  imitation  not  war- 
ranted by  any  thing  presented  to  us  on  the  argument  or  appearing 
in  the  papers.  The  complaint  shows  the  intent  of  the  defendants 
to  deceive  the  public  by  certain  marks  and  inscriptions  of  a  form 
similar  to  those  of  the  plaintiffs,  and  to  induce  the  belief  by  it  that 
the  article  sold  by  the  defendants  is  the  same  article  sold  by  the 
plaintiffs,  and  that  they  are  selling  the  same  to  persons  wishing  to 
buy  it,  as  the  original  Congress  water,  from  the  Congress  spring  of 
the  plaintiffs,  to  the  damage  of  the  plaintiffs.  It  is  not  necessary 
for  us  to  examine  closely  the  allegations.  This  is  not  a  question  as 
to  the  continuance  of  an  injunction  order  restraining  the  defend- 
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antSy  but  one  whether  the  plaintiffs  shall  be  allowed  to  make  prooi 
npon  the  issues  raised  by  the  pleadings.  We  think  the  allegationa 
for  the  complaint  sufficient  for  that  purpose. 

A  motion  to  dismiss  a  complaint,  for  that  it  does  not  allege  facts 
sufficient  to  show  a  cause  of  action,  is  in  the  nature  of  a  demurrer 
ore  ienus.  And  in  that  view  we  think  the  complaint  avers  sufficient 
bets  to  show  a  cause  of  action  and  to  permit  the  plaintiffs  to  make 
their  proofs. 

It  is  insisted  bj  the  learned  counsel  for  the  respondents  that  the 
complaint  avers  no  fact  which  shows  that  the  appellants  acquired 
the  right  to  use  the  marks  and  emblems  of  their  predecessors.  The 
complaint  avers  that  the  appellants  purchased  the  spring.  It  does 
not,  by  any  distinct  and  special  allegation,  aver  that  they  bought 
the  business,  or  the  good-will,  or  the  right  to  use  any  particular 
marks  or  inscriptions,  or  any  of  the  chattel  property  connected  with 
or  used  in  the  business.  The  averment  that  the  different  proprietors 
have  been  in  the  habit  of  repurchasing  the  bottle  from  consumers 
of  the  waters  and  refilling  them,  and  selling  them  again  thus 
refiUed,  does  not  come  up  to  such  an  allegation.  But  tlie  complaint 
does  aver  that  the  spring  was  sold  to  the  plaintiffs  in  1865,  and 
shows  what  were,  from  that  time,  the  marks  and  words  with  which 
they  sold.  And,  for  the  trade-mark  thus  adopted,  they  have  the 
right  to  ask  protection.  It  avers  matter  which,  if  proven,  tends  to 
establish  an  interference  on  the  part  of  the  defendants  with  this 
tmde-mark;  so  that,  if  the  right  to  use  the  trade- mark  of  the  first 
and  intermediate  proprietors  and  vendors  of  the  water  from  this 
spring  is  not  established,  the  plaintiffs  may  be  able  to  establish  such 
an  imitation  of  the  marks  and  devices  which  they  have  adopted  as 
calls  for  the  interference  of  the  court  A  property  in  trade-mark 
may  be  obtained  by  transfer  from  him  who  has  made  the  primary 
aoquisition ;  though  it  is  essential  that  the  transferee  should  be  pos- 
sessed of  the  right  either  to  manufacture  or  sell  the  merchandise  to 
which  the  trade-mark  has  been  attached.  Upton  on  Trade-marks, 
52.  And  it  may  also  pass,  by  operation  of  law,  to  any  one  who,  at 
the  same  time,  takes  that  right  Dixon  Go,  v.  Ghiygenheim,  supra  ; 
and  see  Brooks  y.  Oibson,  34  Beav.  566. 

The  plaintiffs  purchased  of  the  former  proprietors  the  spring. 
They  took  the  whole  property  in  it  They  thus  obtained  that  which 
was  the  prime  value  of  it — the  exclusive  right  to  preserve  its  water 
in  bottles,  as  an  article  of  merohaiidiae,  and  the  exclusive  right  to 
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sell  it  when  bottled.  Thus  they  acquired  the  business  of  their  pre- 
decessors; for,  the  plaintiffs  owning  the  spring,  no  one  else  could 
carry  on  the  business.  And,  under  the  rules  above  stated,  they  ac- 
quired, by  assignment  or  operation  of  law,  the  right  to  the  trade 
mai*K  before  that  in  use  to  designate  the  article  upon  which  this 
business  was  carried  on.  See,  also,  Hall  v.  Burrowsy  10  Jur.  X.  S. 
55. 

We  are,  therefore,  of  the  opinion  that  the  plaintiffs  should  have 
been  allowed  to  adduce  proofs  in  substantiation  of  the  averments  o 
their  complaint. 

It  follows,  that  the  judgment  of  the  court  below  should  be  reyersed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event 

AU  Ike  judges  concurring, 

JudgmetU  reversed* 


M  TGAiT  y.  Wilcox  ei.  al.,  appellants. 

/46N.Y.80S.) 

AUam^*s  fee$ — liabilUy  of  administrators  for.    Statute  of  UmitaHons. 

Am  attorney  was  retained  for  admimstrators  in  proceedings  on  their  final 
accounting.  In  an  action  bj  him  against  them  for  fees  and  disbursement, 
held  (l),that  the  statute  of  limitations  did  not  begin  to  run  until  the  terminar 
tion  of  the  proceedings  for  which  he  was  employed ;  and  (2),  that  thej  wen 
jointly  and  personally  liable. 

Action  for  professional  services  and  for  disbursements  as  attor- 
ney and  counselor  by  Mygatt  against  Lucinda  Wilcox  and  another. 
The  defen4ants  were  administratrix  and  administrator  of  the  estate 
of  Whitman  Wilcox,  Jr.  The  answers  set  up  a  general  denial  and 
the  statute  of  limitations.  And  Lucinda  Wilcox  further  answered, 
that  plaintiff  had  agreed  to  look  to  the  estate,  and  not  to  her  per- 
sonally, for  his  compensation.  The  case  was  referred,  and  the  referee 
found  that  plaintiff  was  employed  by  defendant  in  1852  to  conduct 
the  legal  proceedings  in  the  settlement  of  the  estate  of  said  Wilcox, 
deceased,  to  a  termination;  that  plaintiff  acted  as  defendants'  atcor* 
ney  and  counsel  in  the  settlement  of  the  estate  and  conducted  vari- 
ous proceedings  in  the  surrogate's  court  and  county  court  of  Cbe- 
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nango  and  in  the  supreme  court,  and  continued  to  act  in  his  profes- 
sional capacity  for  them  until  the  proceedings  and  the  estate  were 
settled,  "6th  February,  1866.  Judgment  was  rendered  on  the  report, 
for  plaintiff,  with  interest  upon  the  several  disbursements  from  the 
:ime  they  accrued,  and  with  interest  upon  the  allowances  for  profea- 
lioual  services  from  the  settlement,  February  26, 1866. 

Defendant  excepted,  and  on  appeal  to  the  general  term  it  was 
ordered,  that  the  judgment  be  reduced  t281.33,  and  that,  on  stipula- 
tion, by  plaintiff  to  that  effect,  judgment  be  perfected  for  12,090. 
Defendant  further  appealed  to  this  court. 

D.  Z.  FotteU  and  Isaac  S.  Newtouy  for  appellants. 

Henry  R,  Jfygait,  in  person. 

G ROVER,  J.  It  was  conceded  by  the  appellants,  upon  the  trial, 
that  the  services  of  the  respondent  were  reasonably  worth  the 
amount  charged  by  him  therefor.  The  questions  raised  by  the 
exceptions  are,  whether  the  demand  was  baiTed  by  the  statute  of 
limitations ;  second,  whether  the  appellants  were  liable  therefor 
personally  or  only  in  their  representative  capacity ;  and  third,  if  per- 
sonally liable,  whether  they  were  so  jointly.  The  demand  of  the 
fespondent  was  not,  nor  any  part  thereof,  barred  by  the  statute 
although  more  than  six  years  had  elapsed  after  the  respondent  was 
employed  by  the  appellants  as  their  attorney  and  counsel  to  attend 
to  the  proceeding  instituted  against  them  in  the  surrogate's  court, 
and  to  the  appeal  taken  from  the  decree  rendered  by  the  surrogate 
to  the  supreme  court,  and  after  such  decree  had  been  reversed  by 
the  supreme  court,  and  a  rehearing  ordered  by  the  surrogate.  The 
statute  did  not  begin  to  run  upon  the  demand  for  these  semces, 
and  disbursements  paid  by  the  respondent,  until  the  termination  of 
the  proceeding  before  the  surrogate,  by  the  settlement  made  by  the 
parties.  This  results  from  the  nature  of  the  employment  of  the 
respondent  by  the  appellants,  which  was  to  attend  to  the  proceeding 
from  the  time  of  his  retainer  until  its  final  determination,  unless 
sooner  terminated  by  the  act  of  one  of  the  parties.  3  Pars,  on 
Cont  03;  11  Eng.  Law  &  Eq.  587;  4Binney,  339;  Whitehead  t. 
Lord,  7  Exch.  691 ;  Angell  on  Limitations,  §  120 ;  Hall  v.  Wood,  9 
Gray,  60;  Adams  v.  TJie  Fort  Plain  Bank,  36  N.  Y.  255,  cited  by 
the  counsel  for  the  appellants,  so  far  from  conllicting  with  this 
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rale,  really  sanctions  it  The  ground  upon  which  it  was  held  in 
that  case,  that  certain  portions  of  the  plaintiff's  demand  were 
barred  by  the  statute,  was  that  the  suits  in  which  the  services  were 
rendered  had  been  finally  determined  more  than  six  years  prior  to 
the  commencement  of  the  action,  and  that  the  statute  commenoed 
running  upon  the  services  in  each  suit  upon  its  termination, 
although  the  plaintiff  had  been  employed  in  other  suits  by  the 
defendant,  which  were  pending  and  not  terminated  until  within  the 
six  years.  The  appellants  were  personally  liable  to  thB  respondent 
for  his  services,  although  the  proceeding  in  which  he  was  employed 
by  them  was  instituted  against  them  as  administrators.  The 
services  were  rendered  at  their  request,  and  there  was  no  pretense 
that  the  .respondent  agreed  to  look  to  the  estate  represented  by  them 
for  payment  therefor,  or  that  they  undertook  to  make  the  estate 
liable  to  him,  if,  indeed,  they  had  power  to  make  it  liable  to  him 
therefor.  A  party  who  employs  an  attorney  is  personally  liable  to 
him  for  his  services,  although  acting  as  a  trustee  or  in  a  represen- 
tative capacity  in  the  business  in  which  he  employs  him.  Botoman 
V.  TaUman,  2  Bob.  385,  and  authorities  cited.  The  appellants  were 
liable  jointly.  They  were  joint  parties  to  the  proceedings  in  which 
the  services  were  rendered,  and  jointly  retained  the  plaintiff.  Th£ 
foot  that  their  interests  upon  a  distribution  of  the  estate  wete 
different  was  wholly  immaterial  The  plaintiff  was  entitled  to 
recover  interest  upon  his  account,  after  it  was  rendered  to  the 
appellants.  Then  it  should  have  been  paid.  Adams  v.  Th$  Fort 
Plain  Bank,  supra.  It  appears  that  the  referee  made  a  mistake  of 
$200  in  footing  the  account  of  the  respondent  for  sesrvioes,  in  hia 
favor.  This  mistake  was  for  the  first  time  pointefd  out  by  the 
counsel  for  the  appellants  in  this  court  It  may  well  be  doubted 
whether  the  exception  taken  to  the  report  of  the  referee  was  suffi- 
ciently specific  to  make  the  error  available  in  this  court;  but, 
without  considering  this  point,  as  the  respondent  has  by  stipulation 
consented  to  its  correction,  the  judgment  must  be  modified  by 
reducing  the  amount  1200,  and  the  interest  allowed  thereon  by  the 
referee,  and,  as  so  modified,  affirmed,  with  costs. 

SomkretL 
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Wells,  Executor,  appellant,  v.  Makn. 

<46N.Y.3S7.) 

Piifidj[ul  and  $ur€^ — neglect  eferedUor.    Agreemeni. 


A.  nuet J  maj  paj  the  debt  and  prosecute  hia  principal ;  and  one  who  fox 
▼alae  traaBfers  a  debt  or  security  and  thereupon  becomea  guarantor  or 
IndoTser,  may  thus  protect  himself  against  the  consequences  of  delay  in 
enforcing  the  principal  obligation ;  but  he  cannot,  by  notice,  impose  upon 
the  creditor  or  holder  the  duty  of  active  diligence  at  the  risk  of  diB- 
charging  the  surety  by  omitting  it. 

The  consideration  of  a  promise  may  be  any  loss,  trouble  or  inconvenience 
to,  or  charge  upon  the  promisee,  it  is  not  essential  that  it  should  also 
be  a  benefit   to  the  promisor. 

Where  A.  defended  the  suit  of  B.  upon  G.  *s  promise  to  indemnify  him  against 
the  costs  of  the  defense,  this  was  a  good  consideration  for  the  promise, 
ahbough  C.  was  mistaken  as  to  the  validity  of  the  defense,  and  as  to  the 
benefit  which  he  should  derive  therefrom. 

Action  by  Wells  to  recover  upon  Mann's  promise  to  indemnify 
plaintiff  against  the  costs  of  defending  a  suit.  Mann,  the  defend- 
ant, held  a  note  made  by  Vrooman  and  transferred  it  to  Chase^ 
signing  his  name  under  that  of  Vrooman.  Chase  transferred  the 
note  to  plaintiff,  who  in  tuiii  sold  it  to  Cameron  upon  a  loan  of 
money,  signing  his  name  under  those  of  Vrooman  and  defendant, 
and  adding  the  word  "  surety.'*  While  Cameron  was  the  owner  of  the 
note,  the  defendant  notified  him  to  proceed  and  collect  it  of  Vroo- 
man, bat  he  neglected  to  do  so,  and  Vrooman  is  now  insolyent 
Evidence  of  this  notice  was  offered  and  excluded  under  objection. 
Cameron  assigned  the  note  and  his  demand  against  Wells  upon  the 
loan  to  Watson,  who  commenced  an  action  thereon  against  Wells. 
It  appeared,  although  not  without  contradictory  testimony,  that 
defendant  directed  Wells  to  defend  the  suit  of  Watson,  supposing 
that  he  was  discharged  by  the  neglect  of  Cameron  to  proceed  against 
Vrooman ;  and  that  Mann  promised  to  indemnify  Wells  against  the 
costs  of  defending  the  suit.  Judgment  for  defendant ;  the  plain- 
tiff appealed  to  this  court. 

y.  (/.  ^fuak\  for  appelhint,  cited  Fake  v.  Smith,  7  Abb.  N.  S.  106; 
n  N.  Y.  343;  10  Wend.  --^03,  205 :  v>   Hill,  105 ;  3   Watts,  311 ;  '6 
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Watts  &  Serg.  409;  4  Mass.  349;  20  X.  Y.  227;  12  Wend.  309;  26 
N.  Y.  129;  15  id.  407;  15  Wend.  425;  40  Barb.  235;  31  id.  540;,  44 
id.  327 ;  38  id.  120 ;  G  id.  46G.  As  to  discharge  of  surety  and  laches, 
see  4  Hill,  050;  45  Barb.  210,  217;  Edwards  on  Promissory  Notes, 
650,  051 ;  Tibbella  v.  Doiod,  23  Wend.  381 ;  1  Pars,  on  Cont.  (5th  ed.) 
171;  3  Kent's  Com.  113,  marg.  p.;  Sigerson  v.  Matthews,  20  How. 
(U.  S.)  496,  500. 

L.  TremaiHy  for  respondent,  on  the  suretyship,  cited  Harris  v. 
Warner,  13  Wend.  400 ;  Warner  v.  Price,  3  id.  397 ;  Zaker  v.  Mar- 
tiny  3  Barb.  034 ;  Sisson  v.  Barrett,  2  Comst.  406 ;  Partridge  t. 
Colby y  19  Barb,  348 ;  Butler  v.  Haight,  8  Wend.  535 ;  Monroe  v.  Hoff, 
5  Denio,  360;  Hunt  v.  Amidon,  4:  Hill,  349;  Norton  v.  ComiSyZ 
Denio,  132 ;  Lathram  v.  Wilson,  30  Vt  (1  Shaw.)  604 ;  Fell's  Law 
of  Guarantee  and  Suretyship  (2d  Am.  ed.)  268 ;  Chappelly.  Speneer^ 
23  Barb.  684. 

Andrews,  J,  It  was  held  in  Pai7ie  v.  Packard,  13  Johns.  174,  in 
an  action  by  the  payee  against  the  makers  of  a  joint  note,  which  waa 
signed  by  the  defendant  Packard  as  surety  for  his  co-contractor, 
that  a  surety  is  discharged  from  liability  by  the  neglect  of  th:. 
creditor  to  proceed  to  collect  the  debt  of  tlie  principal  debtor  upon 
the  I'equest  of  the  surety  where,  by  reason  of  such  neglect  and  the 
subsequent  insolvency  of  the  principal,  the  debt  as  to  him  is  lost. 

This  case  was  regarded  as  introducing  a  new  rule,  and,  while  the 
rule  has  been  adhered  to  in  cases  strictiv  analogous,  the  courts  ha^e 
been  disinclined  to  extend  it  Tremble  t.  Thorn,  16  Johns.  151 ;  Kimf 
V.  Baldicin,  17  id,  384;  Herrick  v.  Borsf,  4:  Hill,  650;  Pitts  r. 
Q^ngdon,  2  Comst  352. 

In  Trmnble  v.  Tliorn,  the  court  refused  to  apply  it  in  an  action 
by  the  holder  of  a  promissory  note  against  an  indorser,  who  had  in* 
dorsed  and  transfemxl  it  for  \'alue,  on  the  ground  that,  although  ac 
indorser  is  in  the  nature  of  a  sun^ty,  he  is  answerable  upon  an  in- 
de]>endent  contract 

Xor  has  it  been  extended  to  engagements  which,  though  coDaterd 
in  fonn.  were  entered  into  for  the  benefit  of  the  surety,  snbsequ^it 
to  the  original  transaction,  and  upon  a  new  or  independent  ron* 
?.dt'n\tion. 

The  argument  from  natural  equity  and  the  presumed  intentioa 
of  the  p:irties,  upon  which  the  doctrine  in  Paine  v.  Pa'^kard  is  r. 
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has  bat  slight  application  in  such  cases.  It  is  the  right  of 
a  surety  to  pay  the  debt  and  prosecute  the  principal,  and  one  who 
for  Talae  transfers  a  debt  or  security,  and  thereupon  becomes  guar- 
antor or  indorser,  can  protect  himself  against  the  consequence  of 
delay  in  enforcing  the  principal  obligation,  and  cannot,  we  think, 
by  notice,  impose  upon  the  creditor  or  holder  the  duty  of  activo 
^igence  at  the  risk  of  discharging  the  surety  by  omitting  it 

The  defendant  in  this  case  took  the  note  from  Vrooman  in  payment 
of  a  debt  and  then  transferred  it  in  part  payment  for  a  farm  pur- 
chased by  him,  and  at  the  time  of  the  transfer  signed  it.  It  is  unnec- 
essary to  determine  the  nature  of  his  obligation.  Whether  he  is 
regarded  as  a  maker  or  a  guarantor  ( ;J7  N.  Y.  39 ;  29  id.  408 ),  he  was 
not  a  surety  within  the  rule  in  Paifie  v.  Packard,  and  the  omission 
of  the  holder  to  prosecute  Vrooman,  upon  his  request,  although 
Vrooman  subsequently  became  insolvent,  did  not  discharge  him 
from  liability.  If,  therefore,  the  defendant  requested  Wells  to  defend 
the  suit  of  Watson  upon  the  ground  that  Cameron  had  neglected  to 
prosecute  Vrooman  and  promised  to  pay  the  costs  of  that  defense, 
such  promise  was  not  supported  by  any  consideration  beneficial  to 
the  defendant.  But  the  consideration  of  a  promise  may  be  found 
as  well  in  any  loss,  trouble  or  inconvenience  to  or  charge  upon  the 
person  to  whom  it  is  made,  as  in  a  benetit  to  the  person  making  it. 
Smith's  Law  of  Cont.  52 ;  1  Seld.  N.  P.  43.  And  if  Wells  defended 
the  suit  of  Watson  upon  Mann's  promise  to  indemnify  him  against 
the  costs  of  the  defense,  and  the  defense  was  made  in  good  faith,  it 
was  a  good  consideration  for  the  promise,  although  Mann  was  mis- 
taken as  to  the  validity  of  the  defense. 

The  court  directed  a  verdict  for  the  defendant,  and  this  direction 
was  erroneous,  if  upon  the  most  favorable  consideration  of  the  evi- 
dence the  jury  could  have  found  that  the  suit  of  Watson  was 
defended  at  the  request  of  Mann,  and  upon  his  promise  to  pay  the 
costs.  There  is  no  proof  of  an  express  promise,  but  an  agreement 
may  result  as  a  legal  inference  from  the  facts  and  circumstances  of 
the  case,  although  not  formally  stated  in  words.  Story  on  Cont, 
§  11.  It  was  assumed  in  the  conversation  between  Mann  and  Wells 
in  respect  to  the  defense  of  the  Watson  suit,  not  only  that  the  pro- 
posed defense,  if  proved,  would  exonerate  Wells  from  liability,  but 
that  a  judgment  upon  the  issue  in  his  favor  would  be  a  bar  to  a  sub- 
sequent action  against  Mann.  This  assumption  in  both  respects 
was  unfounded,  but  it  is  a  material  circumstance,  in  interpreting  the 


96  NEW  YOEK, 


Weed  V.  Barney. 


language  of  the  parties,  that  they  acted  upon  it.    AV'hen  the  Watson 

suit  was  commenced  Wells  had  a  remedy  against  Mann  in  case  he 

paid  the  note,  unless  Man  was  discharged  by  the  neglect  of  Cameron. 

Wells  testified  that  he  informed  Mann  that  he  should  pay  the  note  and 

save  costs,  unless  the  latter  thought  best  to  defend  the  suit,  and  that 

iiann,  after  some  hesitation,  directed  him  to  ^^  go  and  defend  it"   The 

defense  was  then  interposed,  and  the  plaintiff  recovered  a  judgment 

for  damages  and  costs.    Upon  this  evidence,  in  connection  with  the 

other  circumstances,  the  jury  might  have  found  a  promise  by  Mann 

to  pay  the  costs  of  the  defense,  and  the  case  should  have  been  left  to 

them  upon  that  issue.    It  is  not  material  to  the  rights  of  the  parties 

whether  the  recovery  in  the  suit  of  Watson  was  upon  the  loan  or 

upon  the  note  held  as  collatei*al  security  for  it.    The  complaint  in 

that  suit  was  framed  so  as  to  have  allowed  a  recovery  for  either  cause 

of  action.    If  the  recovery  was  for  the  loan,  it  negatives  any  claim 

that  the  defense  to  the  note  prevailed.    Any  act  or  omission  of  dui^ 

on  the  part  of  Cameron,  whereby  the  security  of  the  note  was  lost, 

was  a  good  defense  in  an  action  to  recover  the  money  loaned  to  the 

extent  of  at  least  the  value  of  the  security.    Story's  Eq.  Jur.^  §  326 ; 

Story  on  Notes,  §  284 ;  Schroeppel  v.  Shaw,  3  Oomst.  446. 

The  judgment  should  be  reversed  and  new  trial  granted,  with 

costs  to  abide  the  event 

All  agree. 

Judgment  reversed.    New  trial  granted^ 


Weed  v.  Barney  ei  al^  appellants. 

(46N.Y.844.) 

Skopreu  eompany — delivery  by.    Warehauieman, 

Plaintiff  oonsigned  an  express  package  marked  "  C.  O.  D."  from  New  York  to 
San  Frandfloo.  Defendants,  an  express  companj,  received  it,  conveyed  it  to 
San  Francisco,  and  on  the  17th  of  March  tendered  it  to  the  consignee  and 
demanded  payment.  The  consignee  said  he  wonld  receive  the  package  and 
pay  at  some  other  time.  The  tender  of  the  package  and  demand  of  payment 
were  repeated  by  the  company  several  times  until  the  16th  of  April,  when 
the  package  was  destroyed  while  in  defendants'  warehouse  without  their 
fault.  HM,  that  defendants'  liability  was  that  of  warehousemen  only*  and 
that  plaintiff  could  not  recover  the  value  of  the  package. 
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Acnox  by  Weed  against  Wells,  Fargo  &  Co.,  to  recover  the  value 
of  goods  shipped  by  plaintiff  with  defendants  (expressmen  and 
agents  of  the  Pacific  Mail  Steamship  Co.)  in  New  York  for  San 
Prancisco.  The  opinion  sufficiently  states  the  case.  Appeal  by 
defendants.    Judgment  for  plaintiff. 

Orosvenor  P.  Lotoreyy  for  appellants,  cited  KirkpcUrick  y.  Siainerf 
22  Wend.  244 ;  Mahoney  v.  KekuUy  14  C.  B.  390 ;  Oresn  v.  KopJc$y 
18  id.  549;  Allen  v.  Bareda,  7  Bosw.  204;  Rathbon  v.  Budhngy 
15  Johns.  1 ;  Lyon  v.  Williafns,  5  Gray,  557 ;  Fisk  v.  Newtony  1 
Denio,  45  ;  Oould  v.  Chapiny  20  N.  Y.  259,  267 ;  Norway  Plains 
Co.  T.  Boston^  1  Gray,  253 ;  Thomas  v.  Boston  £  Providence,  10 
Mete-  477 ;  Young  v.  Smiih,  3  Dana,  91, 94 ;  London  <t  N,  W.  R.  Co. 
v.  Bartletty  7  Mees.  &  Wels.  400 ;  Hough  v.  London  £  N.  W.  R.  Co.y 
L.  R.,  5Exch.  51,  58;  Adams  v.  Darnell,  31  Ind.  20;  In  re  Webb, 
2  Moore's  P.  C.  600 ;  S.  C,  8  Taunt  443 ;  Northup  v.  Syracuse 
R^  2  Trans.  App.  184 ;  Storr  v.  Crowley,  1  McClelland  &  Youngs, 
129,  136 ;  Hudson  t.  Baxendate,  2  Hurl.  &  Norm.  575 ;  Bremer 
T.  Southern  Ex,  Co,,  6  Ooldw.  (Tenn.)  361 ;  Morrison  v.  Davis, 
20  Penn.  171 ;  Denny  v.  JV.  Y.  Cen.  R.  R.,  13  Gray,  481 ;  Arent  t. 
Squtresy  1  Daly,  347. 

Samuel  Handy  for  respondents,  cited  Chicago  R.  R,  Co.  y.  Merrill^ 
48111.426;  Stone  y.  Woody  7  Cow.  454;  1  Parsons  on  Cont  47; 
Moss  y.  Livingstony  4  X.  Y.  209 ;  18  Com.  B.  549 ;  Malpas  y.  Lon- 
don Railway y  7  Eng.  Law  Rep.,  1  G.  P.  336 ;  Oulliver  y.  Adams 
Express,  38  111.  503 ;  Le  Centeur  y.  London  Railway,  Law  Rep.,  1 
Q.  B.  54 ;  Sweet  y.  Barney,  28  N.  Y.  335 ;  Bulger  y.  DensmorSy  51 
Barb.  69 ;  McDonald  y.  Western  R.  R.  Co.,  34  N.  Y.  601, 502 ;  2  Pars, 
(ed.  1855)  147;  Tooker  y.  Parmer,  2  Hilt  76;  Hyde  y.  Trent. 
Ndv.  Co.,  5  T.  R.  395 ;  Am.  Ex.  Co.  y.  Lessem,  39  111.  312 ;  Baldwin 
y.  Express  Co.,  33  id.  197. 

Peckham,  J.  Whether  Wells,  Fargo  &  Co.  were  liable,  as  com- 
mon carriers  or  otherwise,  for  the  package  received  at  New  York 
for  San  Francisco,  as  between  those  two  cities,  is  not  material  to 
this  controyersy.  The  defendants  receiyed  the  package  at  the  ship's 
tackles  at  San  Francisco,  and  their  responsibility,  confessed  by 
them,  commenced.    They  were  to  deliyer  the  package  to  Finoh  & 
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Co.,  at  San   Francisco,  and  collect  the  amount  marked   thereon, 
together  with  charges  and  commissions. 

The  package  was  received  by  the  defendants  on  the  17th  of 
March,  and  put  in  their  warehouse,  and  it  was  tendered  to  the  con- 
lignees  and  payment  demanded.  This  was  repeated  several  times, 
until,  on  the  16th  of  April,  when  the  package  was  destroyed,  with- 
out fault  of  the  defendants. 

Let  it  be  remembered,  that  this  package  could  not  have  been 
delivered  by  the  defendants.  It  was  to  be  delivered  only  upon  pay- 
xient  of  the  money;  and  the  money  was  not  paid.  There  was  no 
refusal  to  receive  or  to  pay.  The  consignees  promised  to  receive 
and  pay  each  time,  and  their  delay  in  so  doing  was  not  unusuaL 

Thus  the  package  remained  in  the  defendant's  warehouse  until  it 
was  destroyed,  without  their  fault. 

We  have  lately  held,  that  a  passenger's  baggage,  arriving  at  the 
«ind  of  the  journey,  and  not  called  for  until  three  days  thereafter, 
was  then  held  by  the  carriers  as  warehousemen.  Bxirnell  v.  N,  Y. 
Central  R.  R.  Co.^  antCy  184 ;  and  see  Roth  v.  Buffalo  and  State  Line 
ft.  A,  34  N.  Y.  548 ;  Goold  v.  Chapin,  20  id.  259 ;  Northrup  v.  Rail- 
road,  2  Trans.  App.  18,') ;  In  re  Webby  8  Taunt.  443. 

After  the  defendants  had  tendered  the  package  to  the  consignees 
and  demanded  the  money,  and  after  the  consignees  had  had  a  rea- 
sonable time  to  call  for  and  receive  it,  I  think  the  defendants  held 
the  package  as  warehousemen,  and  not  as  common  carriers,  and 
were  thereafter  responsible  for  the  care  of  warehousemen  merely, 
whatever  their  attitude  before.  As  warehousemen,  it  is  not  pre- 
tended they  were  liable. 

But  it  is  insisted  that  the  defendants  should  have  given  notice  to 
the  consignor,  when  the  consignees  did  not  receive  and  pay  for  the 
package.  Was  there  any  contract  to  do  so  ?  All  there  was  on  that 
subject  was  a  mere  direction  from  the  defendants  here  to  their  agents 
there  "  to  notify  this  office  *'  "  if  the  goods  are  refused  or  the  parties 
cannot  be  found."  This  could  scarcely  be  regarded  'as  a  contract 
with  the  consignor.  Nor  did  either  contingency  happen.  The 
goods  were  not  "  refused ; ''  but  the  consignees  promised  to  take  and 
pay  for  them,  within  the  time  usual  at  San  Francisco.  What  was 
there  to  notify,  so  long  as  these  consignees  were  actir.>g  as  others 
usually  did  at  that  place,  if  the  practice  were  reasonable  and  valid  ? 
Neither  counsel  has  questioned  the  validity  of  this  practice,  and  J 
do  not  propose  to  pass  upon  it.      The  situation  and  location  of  the 
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parties  must  be  considered  in  reference  to  notice.  Mail-time  then, 
between  New  York  and  San  Francisco,  was  twenty-two  days.  The 
defendants,  of  course,  expected  to  get  pay  for  the  goods  before  a 
letter  could  be  answered.  Telegraphing  was  expensive;  and  there 
does  not  seem  to  have  been  occasion  for  its  use.  There  is  no  state- 
ment that  it  was  usually  or  ever  resorted  to  under  such  circum- 
stances. 

The  authorities  would  not  seem  to  require  notice  under  the  facta 
of  this  case,  though  notice  may  be  sometimes  necessary. 

Expressmen  are  not  required  to  do  unreasonable  or  absurd  things. 
Hwgh  V.  lA>nd.  (S  N.  W'  B.  Co.,  5  L.  R.  Exch.  61 ;  The  Lond.  d 
K  W.  R.  Co.  T.  Bartletty  7  Hurl.  &  Nor.  400 ;  Kremer  v.  South.  Ex. 
Co..  6  Coldw.  356;  Gulliver  r.  Adams  Ex.  Co.,  38  111.  603. 

In  the  case  at  bar,  what  had  the  expressmen  to  communicate  if 
they  had  giren  notice  ?  Nothing  unusual,  as  nothing  unusual  had 
occurred.  But  suppose  they  had  notified  the  home  office  of  the 
whole  facts,  and  they  had  directly  come  to  the  knowledge  of  the 
consignor  ?  He  had  thus  become  aware  that  some  days  had  elapsed 
anc  the  m^ney  bad  not  been  paid,  but  had  been  promised,  and  no 
doubt  would  be  paid  in  a  few  days,  as  was  usual  at  that  place. 
Would  the  consignor  have  given  any  directions  at  war  with  the 
course  pursued  by  defendants  ?  In  all  probability  he  would  not 
But  if  he  had  giren  directions  by  mail  to  return  the  goods  forth- 
with to  New  York,  the  order  would  have  arrived  too  late ;  it  would 
not  hftTe  preyented  the  loss. 

Thna  it  was  not  the  lack  of  giving  notice  that  caused  the  loss, 
henoe  defendants  are  not  liable  for  omitting  to  give  it.  Morrison 
T.  DaviSy  ao  Penn,  171 ;  Denny  v.  JV.  Y.  Cent.  R.  R.  Co.,  13  Gray, 
481. 

All  the  judges  agreeing  except  Foloer  and  Rapallo,  JJ.,  who 
did  not  vote. 

JitdgmmU  rmf^nedf  and  judgment  ordered  for  defefidanle,  wM 
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Village  of  Delhi,  appellant,  v.  Youmaks. 

(46N.Y.  aae.) 

Aquarian  rights — subterranean  ioaUrs* 

^  land  owner  dug  a  well  for  the  use  of  his  familj  and  stock,  therebj  preTWii 
lug  the  water  from  reaching,  by  percolation  or  underground  currents,  th« 
spring  or  open  running  stream  of  an  adjoining  owner.    Held,  that  this  wa« 
not  actionable. 

Action  for  a  perpetual  injunction  to  restrain  defendant  from  dig- 
ging a  well  on  his  own  land  for  the  use  of  his  family  and  stock, 
thereby  preventing  the  underflowing  or  percolating  of  water  into 
two  large  and  valuable  springs  situate  on  adjoining  land  and  supply* 
ing  the  village  of  Delhi,  the  plaintiffs^  with  water.  Judgment  for 
defendant  at  special  term,  whigh  was  affirmed  at  general  term. 

William  Oleason^  for  appellants. 

Amasa  J.  Parker,  for  respondent,  cit«d  Farnnam  v.  Hotchh%B8y 
2  £eyes,  9 ;  Ellis  v.  Duncan  21  Barb.  239,  affirmed  in  court  of 
appeals,  not  reported;  Ooodale  v.  Tulile,  29  N.  Y.  459;  Adon  v. 
Blunddl,  12  Mees.  &  Wels.  324;  Greenleaf  v.  FraficiSy  18  Pick,  lit ; 
PixUy  V.  Clarky  35  N.  Y.  520;  Radcliff's  Exr.  v.  Mayor,  4  ComsL 
196-200;  Bellows  v.  Sackelt,  15  Barb.  96 ;  Rawsiron  v.  Taylor,  33 
Eng.  L.  &  Eq.  428 ;  Broadbent  v.  Ra?nsbotham,  34  id.  553  ;  Chase- 
more  V.  Richards,  7  H.  of  L.  Cas.  349 ;  Frazic  v.  Brown,  12 
Ohio  St  294 ;  Haldeman  v.  Bruckhard,  45  Penn.  614 ;  Roulle  v. 
Driscolly  20  Conn.  533 ;  Cliatfield  v.  WiUon,  28  Vt  47 ;  aiatfield 
V.  WilsoUy  31  id.  358 ;  Harwood  v.  Bruter,  32  id.  724 ;  Greenleaf  v. 
Francis,  18  Pick.  117;  Broiony.  Illim,  27  Conn.  34;  Dig.,  39,  3.  1. 
12 ;  see  Washburn  on  Easements,  ch.  3,  §  7 ;  Roulle  v.  DriscolL  20 
Conn.  533 ;  Wheatley  v.  Baugh,  25  Penn.  528 ;  Ingraham  v.  Hutch- 
inson,  2  Conn.  524,  597;  Washbume  on  Easements,  384. 

Peokham,  J.  If  the  action  of  the  defendant  took  the  water  away 
from  the  springs,  after  it  had  reached  there,  after  it  had  become 
part  of  an  open,  running  stream,  then  this  action  would  lie.  Raw- 
stron  V.  Taylor,  33  Eng.  L.  &  Eq.  428 ;  Broadbent  v.  Ramsbotham^ 
34  id.  553;  Chasemore  v.  Richards,  7  II.  of  L.  Cas.  349;  Pixl^y 
V.  Clark,  35  X.  Y.  5*^0 ;  Goodale  v.  Tuttle,  29  id.  459 ;  Fllis  v 
Duncan,  21  BtiH>.  ^oO,  uftinncd  in  this  court,  but  not  roportcMl. 
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But  if  it  merely  prevent  the  water  from  reaching  the  spring  or 
oijen,  running  stream,  by  intercepting  its  percolation  or  under- 
ground currents^  by  digging  a  well  upon  the  defendant's  own  land^ 
for  the  use  of  his  family  and  stock,  this  action  will  not  lie.  The 
law  is  settled  in  that  way,  both  here  and  in  England.    See  same 


The  facts  in  this  case,  as  found  by  the  justice  who  tried  it,  do  not 
show  that  the  water  has  been  taken  away  from  the  spring  or  run- 
ning surface  stream  after  it  had  reached  there.  On  the  contrary, 
the  inference  from  his  findings  would  rather  seem  the  other  way. 
Xor  is  there  any  request  to  find  otherwise,  nor  any  exception  on 
that  point. 

Every  inference  and  presumption  that  can  be  reasonably  enter- 
tained must  be  indulged  in  favor  of  affirming  a  judgment.  It  is  a 
well-settled  rule  that  the  party  who  alleges  error  must  show  it. 

The  doctrine  of  lateral  support  of  adjoining  land  cannot  aid  the 
plaintiffs'  case.  I  do  not  think  it  has  any  application  to  the  facts 
as  found. 

It  may  well  be  that  the  plaintiffs  have  been  injured,  legally  injured, 
by  the  acts  of  the  defendant.  But  the  facts  as  found  do  not  make 
i^  appear.  In  the  absence  of  any  request  to  find,  or  exception  to 
rr-fusal  to  find,  other  facts,  we  cannot  consider  the  evidence  with  a 
Tidw  to  decide  whether  other  facts  may  not  be  regarded  as  suffi- 
ciently proved. 

AD  ooncnrring. 

Judgment  affirmed. 


. ,  Bassbtt  v.  Spofford  et  dl^  appellants. 

BkHen  goods —  rights  of  owner  of  against  krvw  fitis^purchaner  or  bailee. 


A  pnrcluuier  of  stolen  goods,  either  directly  from  tlie  thief  or  from  any  other 
perBon,  although  In  the  ordinary  oourne  of  trade  and  in  good  faith,  will  not 
aoqaire  title  as  against  the  owner  ;  and  a  carrier  or  bailee  stands  in  no  better 
poeition  than  a  purchaser. 

C.  contracted  with  B.  for  the  purchase  of  goods  to  be  paid  for  on  delivery  ;  C. 
fraudulently  obtained  possession  of  them  and  afterward  feloniously  removod 
them,  and  placed  them  in  charge  of  a  rarrif  r.  ITfld,  that  V.  ronld  rerovpr 
them  from  the  carrier. 
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Action  to  recover  the  possession  of  goods.  It  appears,  briefly,  that 
the  goods  were  sold  by  the  plaintiff  at  Boston,  to  be  delivered  at  New 
York  to  the  buyer,  one  Careras,  and  paid  for  on  delivery.  They  were 
forwarded ;  and  plaintiff's  clerk  was  sent  on  to  New  York  with  the 
carriers*  receipt,  or  bill  of  lading,  with  instructions  to  deliver  the 
goods  on  being  paid  for  them.  Careras  obtained  from  the  clerk  the 
receipt  for  the  purpose,  as  lie  said,  *•'  of  examining  the  goods,"  and  by 
this  means  got  possession  of  them.  Careras  then  removed  the  goods 
on  board  defendant's  vessel,  for  transportation  to  Havana,  and  the 
evidence  tended  to  show  that  he  obtained  bills  of  lading  before  plain- 
tiff's claim  was  made  known  to  defendant.  Evidence  was  introduced 
to  show  that  the  goods  were  stowed  away  in  the  hold  of  the  vessel  and 
that  the  delivery  of  them  to  plaintiff  would  have  delayed  the  vessel, 
which  was  about  to  depart. 

Tlie  remaining  facts  appear  in  the  opinion. 

Judgment  was  rendered  for  plaintiff;  which  was  affirmed  at  gen- 
eral term ;  and  defendant  now  appeals  to  this  court. 

ErastuB  CookCy  for  appellants,  on  the  rights  of  bona  fide  pur- 
chasers and  bailees,  cited  Root  v.  French^  13  "Wend.  572;  Fitzhugh 
V.  Winariy  9  N.  Y.  502;  Dows  v.  Greene,  24  id.  643,  644;  Luk- 
baum  V.  Mason,  2  Term  B.  63 ;  1  Smith's  Lead  Cas.  848.  As  to  effect 
of  giving  bill  of  lading:  Dows  v.  Rush,  28  Barb.  157;  Bows  v. 
Oreene,  32  id.  493 ;  Keyser  v.  HarhecJc,  3  Duer,  39] ;  Roioley  v. 
Biglow,  12  Pick.  387. 

Richard  (y Gorman,  for  respondents,  argued,  that  the  delivery 
to  Careras  was  not  intentional,  and  passed  no  title.  Lester  v.  ifc- 
Dowell,  18  Penn.  91.  Stolen  property  can  be  recovered  in  the  hands 
df  innocent  purchaser.  Saltus  v.  Everett,  20.Wend.\282.  The 
pledgee  of  property  pledged,  with© ot  authority  frppKthe  owner,  has 
no  lien  i^aiiist -thi^  pyner.  .Drielly.Cadlipp,  1  Hill,  166;  Cheese- 
man  v.**^a;^(^4  4  Law'&  Eq.  438.  Trover  may  be  brought  against 
the  purchaser  of  stolen  goods  without  a  demand  and  refusal.  Rogers 
V.  Hine,  1  Cal.  427 ;  Lee  v.  Robinson,  37  Law.  &  Eq.  406 ;  Curtis 
T.  Crane,  32  Vt.  232;  NetokirJc  v.  Dalton,  17  111.  413.  As  to 
sales  by  bailee  at  will.  Baily  v.  Colby,  34  N.  Y.  29 ;  Lovefoy  v. 
Jones.  10  Foster,  161 ;  Crocker  v.  GtiUi/er,  44  Me.  491.  Sales  by 
carrier.  Bailey  v.  Sha7o,  4  Foster,  297 ;  Saltus  v.  Everett,  20  Wend. 
267 ;  Blossom  v.  Champimi,  37  Barb.  554 :  S.  C,  28  id.  217.    TJndef 
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a  conditional  sale,  vendee  can  give  no  title  against  the  original  owner. 
Herring  v.  Hoppock^  15  N.  Y.  409 ;  Herring  v.  Willardj  6  Sandf.  418 ; 
Whipple  V.  OilpairicJcy  1  Appleton,  427.  On  a  cash  sale,  title  to  the 
property  does  not  pass  until  payment,  unless  waived.  Chapman  t« 
Laihropy  6  Cow.  610 ;  Convey  v.  Btishy  4  Barb.  564 ;  Levin  y.  Smith, 
1  Denio,  571 ;  Mowry  v.  Walehy  8  Cow.  242 ;  Smilh  v.  LyneSy  1  Seld- 
41.  The  plaintiff  need  not  tender  a  bond  of  indemnity.  Thompson 
r.  lYaily  6  B.  &  C,  13.  R  0.  L.  R  36;  Sievens  v.  Bosi,  R.  B.  Co^ 
8  Oray,  262.  Pendency  of  replevin  suit  was  complete  defense  to 
daim  by  shipper  against  carrier.  States  y.  DaviSy  1  Black.  101 ; 
Van  Winkle  v.  N.  J.  Mail  Steamship  Co.y  37  Barb.  122 ;  Wilson  r. 
Anderson,  1  B.  &  Ad.  122 ;  2  Hilliard  on  Torts  (1st  ed.),  248, 254 

Allen,  J.  By  the  larcenous  taking  of  chattels,  the  owner  is  not 
divested  of  his  property,  and  a  transfer  to  a  purchaser  does  not 
impair  the  right  of  the  true  owner.  A  purchase  of  stolen  goods, 
either  d.rectly  from  the  thief  or  from  any  other  person,  although  in 
the  ordinary  course  of  trade  and  in  good  faith,  will  not  give  a  title 
as  against  the  owner.  In  the  case  of  a  felonious  taking  of  goods, 
the  owner  may  follow  and  reclaim  them  wherever  he  may  find  them. 
A  carrier  or  other  bailee  can  stand  in  no  better  situation  than  a 
purchaser  who  has  received  them  in  good  faith  on  a  purchase  for 
their  full  value. 

A  larceny  has  been  defined  as  "  the  felonious  taking  the  property 
of  another,  without  his  consent  and  against  his  will,  with  intent  to 
convert  it  to  the  use  of  the  taker''  {Hammond's  Case,  2  Leach,  1089), 
or  ^'the  wrongful  or  fraudulent  taking  and  carrying  away  by  any 
person  of  the  personal  goods  of  another,  with  a  felonious  intent  to 
convert  them  to  his  (the  taker's)  own  use  and  make  them  his  own 
property  without  the  consent  of  the  owner."  2  East.  P.  C.  553 ;  2 
Suss,  on  Grimes,  1 ;  Mowrey  v.  Walsh,  8  Cow.  238. 

The  fraudulent  and  wrongful  taking  being  proved  with  the 
felonious  intent,  the  animo  furandi,  the  only  question  remaining 
in  any  case  is,  whether  the  taking  was  with  the  consent  of  the 
owner ;  for  if  so,  although  the  consent  was  obtained  by  gross  &aud| 
there  is  no  larceny.  But  the  consent  must  be  to  part  with  the 
pioperty,  and  not  the  naked  possession  for  a  special  purpose.  If 
the  owner  does  not  intend  or  consent  to  part  with  his  property, 
then  the  taking  and  conversion  of  it  with  a  felonious  intent  by  one 
having  possession  of  it,  as  the  property  of  the  owner  and  for  a 
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gpecial  purpose^  is  larceny.  If  it  appear  that,  although  i)it.  "^  la  » 
delivery  by  the  owner  in  fact,  yet  there  is  no  change  of  property 
nor  of  legal  possession,  bat  the  legal  possession  still  remains  excla- 
rively  in  the  owner,  larceny  may  be  committed  as  if  no  snch  de- 
li vefy  had  been  made.  Mowreyy,  WaUh,  supra,  e^ndcsLBesciieA;  and 
2  Russ.  on  Crimes,  22 ;  Lewis  v.  Commonwealth^  15  Serg.  &  Rawle,  93 ; 
Commonwealth  v.  JameSy  1  Pick.  376 ;  Cary  v.  Hoialing,  1  Hill,  311. 
The  general  owner  of  personal  property  holds  the  constructiye  pos- 
session and  may  maintain  trespass,  though  the  actual  possession  be 
in  another;  and  one  who  obtains  the  bailment  of  goods,  or  the 
possession  for  a  special  purpose,  fraudulently  intending  to  deprive 
the  owner  of  his  property,  may  be  convicted  of  larceny.  But  if 
the  owner  intends  to  part  with  the  property  and  delivers  the  pos- 
session, there  can  be  no  larceny,  although  fraudulent  means  have 
been  used  to  induce  him  to  part  with  the  goods.  The  delivery  of 
the  receipt  to  Careras  was  to  enable  him  to  examine  the  goods 
before  paying  for  them,  and  for  no  other  purpose ;  and  with  the 
.consent  of  the  plaintiff  he  had  access  to,  and  possession  of,  the  goods 
for  this  special  purpose.  The  sale  of  the  goods  was  for  cash,  to  be 
paid  on  delivery ;  the  condition  was  never  waived,  and  there  was 
no  absolute  delivery  of  the  goods  or  of  the  receipt  for  them  with 
intent  to  part  with  the  property,  except  upon  the  payment  of  the 
purchase  price.  Had  the  ship  owner  received  from  Careras  the 
original  receipt  or  bill  of  lading  for  the  goods,  and  dealt  with  him 
on  the  faith  of  it,  as  evidence  of  ownership,  a  different  question 
might  have  arisen.  But  Careras  had  availed  himself  of  that 
document  to  possess  himself  of  the  property,  which  he  took  and 
removed  from  its  place  of  deposit  to  the  ship  of  the  defendant's 
testator.  Careras  had  the  naked  possession  of  stolen  property,  and 
the  ship  owner  was  not  misled  or  induced  to  receive  it  by  the  pro- 
duction of  any  other  evidence  of  ownership.  Neither  did  any 
question  arise  upon  the  trial  as  to  the  effect,  upon  the  right  of  the 
plaintiff,  to  demand  an  immediate  delivery,  of  the  fact  that  the 
goods  were  stored  in  the  hold  of  the  vessel  under  other  goods,  and 
that  a  breaking  up  of  the  cargo  would  cause  delay  and  expense, 
and  that  the  officers  of  the  vessel  offered  to  deliver  the  goods  to  the 
owner  on  the  return  of  the  ship  from  Havana. 

There  was  no  conflict  of  evidence,  nor  any  question  to  submit,  as 
to  the  felonious  taking  of  the  goods,  to  the  jury. 

The  plaintiff  being  clearly  entitled  to  a  verdict,  upon  the  ground 
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that  the  goods  had  been  felonious!}  stolen  and  taken  from  him,  the 
other  questions  made  were  wholly  immaterial.  The  actual  delivery  of 
a  bin  of  lading  to  the  shipper  by  the  testator  would  have  given  him 
no  better  right  to  retain  the  goods  for  his  indemnity  than  a  purchaser 
in  good  faith  and  for  value  would  have  done.  Neither  could  acquii  e 
any  right  to  withhold  stolen  property  from  the  plaintiff,  the  r  ghtfu. 
owner.  The  goods  having  been  stolen,  there  was  no  question  of 
negligence  or  estoppel  in  the  case.  A  party  whose  horse  is  stolen 
may  pursue  and  reclaim  his  property,  although  he  has  negligently 
left  his  stable  unlocked.  The  question  of  estoppel  would  have 
arisen  if  the  ship-owner  had  had  knowledge  of,  and  acted  on,  the 
faith  of  the  original  shipping  receipt  delivered  to  Careras.  The 
delivery  of  the  goods  for  the  purpose  named,  although  it  enabled 
Careras  to  perpetrate  a  fraud  upon  the  defendant's  testator,  did  not 
divest  the  plaintiff  of  his  title  to  estop  him  from  reclaiming  them 
wherever  found. 

The  judgment  must  be  confirmed. 

AU  concur  except  Oboyeb,  J.,  not  voting. 

Judgment  confirmed. 


Sakdebsok  v.  Galdwbll  et  al^  appellants. 

(45N.Y.8W.) 
LiM — evidence — maiice  — profsuioruU  ddmagei. 

Written  or  printed  words,  charging  another  with  being  a  drunkard  and  with 
m^vitig  extortionate  charges  for  his  services,  are  libelous  per  36, 

In  an  action  for  the  publication  of  an  article  libelous  per  $e,  damage  to  plaintiff 
or  malice  in  defendant  need  not  be  affirmatively  shown. 

In  an  action  by  a  lawyer  for  libel,  where  the  publication  is  libelous  per  ee,  the 
plaintiff  may,  by  extrinsic  evidence,  connect  the  libelous  words  with  his  profen- 
■lonal  character  and  recover  the  natural  and  proximate  damages  resulting 
therefrom  to  him,  in  his  profession. 

In  slander,  where  the  words  used  have  such  a  relation  to  the  profession  or 
occupation  of  the  plaintiff  that  they  directly  tend  to  injure  him  in  respect  to 
ii,  or  to  impair  confidence  in  his  character  or  ability,  when  from -the  nature 
of  his  business  great  confidence  must  necessarily  be  reposed,  they  are  action- 
able, although  not  applied  by  the  speaker  to  the  profession  or  occupation  ot 
the  plaintiff.  When,  however,  tliey  convey  only  a  general  imputation  ipcn 
hifl  character,  equally  injurious  to  any  one  of  whom  they  migbt  be  PpoLea. 
thej  are  not  actionable,  unless  such  application  be  ninde. 
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Action  by  Sanderson  against  Caldwell  and  Whitney  for  pablish- 
ing  a  libel  upon  plaintiff  in  the  Sunday  Mercury.  The  plaintiff  waa 
a  candidate  for  assembly  in  Brooklyn,  and  was,  by  profession,  a  law- 
yer. The  libelous  article  appeared  just  before  election.  It  was  aa 
follows:  ^'Elnathan  L.  Sanderson,  extra-radical  candidate  for 
assembly  from  the  third,  fourth  and  eleventh  wards  of  Brooklyn,  did 
a  good  thing,  in  his  sober  moments,  in  the  way  of  collecting  soldiers' 
claims  against  the  government,  for  a  fearful  percentage.  The 
blood-money  he  has  got  from  the  ^  boys  in  blue,'  in  this  way  is  sup- 
posed to  be  a  big  thing  and  may  elect  him  to  the  assembly  on  the 
^  loyal '  ticket,  although  the  soldiers  and  sailors  are  out  in  full  force 
against  him.*' 

The  complaint,  after  setting  out  the  alleged  libelous  article  and  the 
fact  of  its  publication  in  defendants'  newspaper  in  the  city  of  New 
York,  proceeds  as  follows :  ^'  That  said  defendants,  in  said  libel 
referred  to,  meant  the  plaintiff  in  this  action,  and  did  by  said  libel 
charge  and  intend  to  charge  the  plaintiff  with  being  in  the  habit  of 
the  use  of  spirituous  liquors  to  excess  or  to  intoxication,  and  to  such  a 
degree  as  to  disqualify  him  for  the  proper  tmnsaction  of  his  profes- 
sional business,  and  of  improperly,  dishonestly  and  fraudulently 
obtaining  money  of  and  from  the  soldiers  and  sailors  of  his  district, 
the '  boys  in  blue ' ;  and  did  also  in  and  by  said  libel  charge  and  intend 
to  charge  the  plaintiff  with  taking  advantage  of  the  soldiei*s  and  sail- 
ors in  his  professional  capacity  as  a  lawyer,  and  in  making  unfair, 
unreasonable  and  extortionate  charges  against  them  for  professional 
services  and  with  <;ompelling  them  to  pay  such  charges."  Plaintiff 
alleged  further,  that  he  was  a  candidate  for  office,  and  that  he  waa 
seriously  damaged  in  his  professional  business,  for  which  he  demanded 
judgment  for  $20,000.  There  was  no  evidence  offered  of  actual 
loss,  damage  or  injury  to  plaintiff,  professional  or  otherwiae ;  nor  any 
evidence  of  actual  malice.  Defendants  moved  for  a  dismissal  of  the 
complaint  on  the  ground  that  the  publication  complained  of  was  not 
libelous,  per  se,  which  was  refused.  The  defendants  then  requested 
the  court  to  charge  that,  under  the  proofs,  the  jury  could  only  give 
nominal  damages,  which  was  refused.  The  court  charged  that  it 
was  for  the  jury  to  determine  whether  the  articles  for  the  publication 
of  which  the  action  was  brought  contained  the  charges  which  the 
plaintiff  in  his  complaint  alleged  it  contained  against  him.  To  this 
charge  and  to  the  refusals  to  charge  the  defendant  excepted.  The 
jury  before  wliom  this  case  was  tried  was  drawn  under  the  defend* 
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anf  ts  objection  from  the  box  while  it  contained  less  than  twenty- 
four  names,  a  panel  being  out  in  another  cause.  Before  the  drawing 
wafi  completed  the  other  jury  came  in,  and  defendants  moved  that 
the  names  of  all  the  jurors  be  then  put  in  the  box  and  the  drawing 
be  commenced  anew,  which  was  refused.  The  plaintiff  had  a  yerdict, 
and  the  judgment  thereon  was  affirmed  at  general  term,  and  this 
vppeal  taJcen. 

Samuel  Hand,  for  appellant 

Oeorge  O.  Reynolds,  for  respondents,  cited  Webster  y.  Foster^ 
11  Barb.  203  ;  6  id.  614 ;  Kitig  y.  Root,  4  Wend.  113 ;  Qarr  y.  Sel-- 
den,  6  Barb.  416;  reyersed  in  effect,  but  on  other  ground,  in  4  Cow. 
91 ;  No.  12,  XJ.  S.  Stat.  p.  568,  §§  6,  7 ;  No.  13,  id.,  §§  12, 13  ;  Wright 
V.  Paige,  36  Barb.  438;  33  id.  615;  see  3  Seld.  451 ;  6  Wend.  549; 
:  Cow.  382;  7  Wend.  422 ;  6  Cow.  584 ;  6  Barb.  41 C ;  13  Abb.  41, «/ 
seq. ;  14  N.  Y.  310,  319,  321 ;  23  id.  343 ;  30  id.  319,  324 ;  31  id.  50 ; 
34  IIow.  254 ;  4  Duer,  247 ;  9  Abb.  45. 

Andrews,  J.  The  court  properly  refused  to  instruct  the  jury 
that  the  article  published  by  the  defendant  was  not  libelous.  That 
instruction  would  only  have  been  proper  in  case  it  was  incapable  of 
a  construction  injurious  to  the  plaintiff. 

In  an  action  for  defamation,  if  the  application  or  meaning  of  the 
words  is  ambiguous,  or  the  sense  in  which  they  were  used  is  uncer- 
tain, and  they  are  capable  of  a  construction  which  would  make 
them  actionable,  although  at  the  same  time  an  innocent  sense  can 
be  attributed  to  them,  it  is  for  the  jury  to  determine,  upon  all  the 
circumstances,  whether  they  were  applied  to  the  plaintiff,  and  in 
what  sense  they  were  used. 

The  publisher  of  a  libel  cannot  escape  liability  by  veiling  a 
caltminy  under  artful  or  ambiguous  phrases,  or  by  indirectly  charg- 
ing that  which  would  be  slanderous  if  imputed  in  direct  and  undis- 
guised language. 

The  language  of  the  publication  in  this  case,  if  capable  of  an 
innocent  construction,  is  also  clearly  capable  of  a  construction  which 
would  make  it  libelous. 

To  sav  of  one  that,  in  his  sober  moments,  he  collected  soldiers' 
claims  against  the  government  at  a  fearful  percentage,  is,  or  at 
loast  may  be,  equivalent  to  a  charge  of  drunkenness,  and  of  unjust 
and  extortionate  conduct  in  tlie  prosecution  of  liis  business. 
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If  the  words  '^  sober  moments/'  in  connection  with  the  context, 
referring  to  the  plaintiff  as  an  ^^  extra  radical  candidate''  for  the 
assembly,  could  have  been  construed  in  an  innocent  sense,  it  was 
for  the  jury  to  ascertain  the  real  sense  in  which  they  were  used;  and 
the  jury  haying  found  for  the  plaintiff*,  the  defendants  are  concluded 
from  now  alleging  that  the  meaning  they  attributed  to  them  wai 
the  true  one. 

It  does  not  need  the  citation  of  authorities  to  show,  that  written 
words,  charging  another  with  being  a  drunkard  and  with  extortion- 
ate charges  for  his  sernces,  are  libelous. 

They  tend  to  degrade  him  in  the  estimation  of  the  community, 
to  depriye  him  of  public  confidence  and  the  temporal  advantages 
which  naturally  result  from  a  reputation  for  honesty  and  sobriety. 

The  principal  question  in  this  case  arises  upon  the  instruction  of 
the  court  to  the  jury,  that  it  was  a  question  of  fact  for  them  to 
determine  whether  the  article,  for  the  publication  of  which  the  action 
was  brought,  contained  the  charges  which  the  plaintiff  in  his  com- 
plaint alleged  it  contained  against  him.  To  this  instruction  the 
counsel  for  the  defendants  excepted. 

The  complaint,  after  averring  that  the  plaintiff,  at  the  time  of  the 
publication  complained  of,  was  a  practicing  lawyer  and  a  resident 
of  Brooklyn,  and  after  setting  out  the  alleged  libelous  article,  and 
the  fact  of  its  publication  in  the  newspaper  of  the  defendants  in  the 
city  of  New  York,  and  making  other  averments  not  now  material  to 
be  noticed,  proceeds  as  follows :  '^  That  said  defendants,  in  said  libel 
referred  to,  meant  the  plaintiff  in  this  action,  and  did  by  said  libel 
charge  and  intend  to  chargiB  the  plaintiff  with  being  in  the  habit  of 
the  use  of  spirituous  liquors  to  excess  or  to  intoxication,  and  to  such 
a  degree  as  to  disqualify  him  for  the  proper  transaction  of  his  pro- 
fessional business,  and  of  improperly,  dishonestly  and  fraudulently 
obtaining  money  of  and  from  the  soldiers  and  sailors  of  his  district, 
the  ^  boys  in  blue ; '  and  did  also  in  and  by  said  libel  charge  and  in- 
tend to  charge  the  plaintiff  with  taking  advantage  of  the  soldien 
and  sailors  in  his  professional  capacity  as  a  lawyer,  and  in  making 
unfair,  unreasonable  and  extortionate  charges  against  them  for  pro* 
fessional  services,  and  with  compelling  them  to  pay  such  charges," 

The  part  of  the  charge  of  the  court,  to  which  we  have  referred, 
relates  to  the  part  of  the  complaint  above  quoted,  and  to  sustain  it 
the  libel  proved  must,  by  its  language  alone  or  in  connection  with 
extrinsic  facts  ])roved,  which  lawfully  could  be  considered  by  the 
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jury,  have  anthorized  the  meaning  to  be  attributed  to  it,  alleged  by 
the  plaintiff. 

It  was  nnnecesssirj  for  the  plaintiff,  in  order  to  sustain  his  action, 
to  prove  aflSrmatively  that  any  damages  were  sustained  by  him  io 
consequence  of  the  libelous  publication.  It  would  be  quite  impos- 
sible for  a  person  whose  character  had  been  assailed  by  slanderous 
words  to  follow  them  and  estiiblish  by  proof  all  the  injurious  conse- 
quences, although  it  might  be  quite  certain  that  injury  had  been 
sustained,  Avhich  was  not  capable  of  definite  proof.  The  law,  there- 
fore, when  the  publication  of  the  libel  has  been  shown,  not  only 
imputes  malice  to  the  defendant,  but  presumes  that  damages  have 
bi-en  sustained  by  the  plaintiff  in  consequence  of  the  unlawful  act 
of  the  defendant.  But  the  plaintiff  need  not  rest  upon  the  inference 
and  presumption  of  law  in  his  favor,  but  he  may  show,  with  a  view 
to  enhance  the  damages,  that  the  defendant  in  fact  was  governed  in 
making  the  publication  by  an  evil  and  malicious  intent,  and  that 
particular  damages,  the  natural,  proximate  result  of  the  publication, 
resulted  from  it  Considering  the  laugunge  of  the  libel  in  connec- 
tion with  the  extrinsic  fact  proved,  that  the  plaintiff  wtis  at  the  time 
a  lawyer  engaged  in  the  practice  of  his  profession,  it  is  a  just  infer- 
ence that  the  words  used  related  to  him  in  his  professional  charac- 
ter. The  plaintiff  is  spoken  of  as  collecting  claims  of  soldiers  and 
sailors  against  the  government  Whether  the  collection  of  such 
claims  is  confined  to  lawyers,  or  whether  some  members  of  that 
profession  decline  to  engage  in  that  business,  is  immaterial,  if,  when 
undertaken  by  a  lawyer,  it  is  legitimate,  professional  business,  and 
imposes  upon  him  the  obligations  of  professional  duty ;  and  that 
such  is  the  character  of  the  business  when  undertaken  by  a  lawyer, 
is  not  we  think,  open  to  doubt  The  meaning  of  the  words  in  an 
action  of  slander  or  libel  cannot  be  extended  by  an  innuendo  beyond 
what  is  justified  by  the  language  and  the  extrinsic  facts  with  which 
they  are  connected. 

The  charge  against  the  plaintiff  that  he  did  a  good  thing  in  col- 
lecting soldiera'  and  sailors'  claims  against  the  government  at  a 
fearful  percentage,  and  that  the  "blood  money  "  lie  got  in  this  way 
was  supposed  to  be  a  "  big  thing,"  in  connection  with  the  fact  that 
he  was  a  lawyer,  may  fairly  be  construed  as  imputing  to  him  unjust, 
ilijshonest  and  extortionate  conduct  in  his  professional  capacity,  and 
justifies  the  meaning  attributed  to  it  in  the  complaint  The  charge 
that  in  his  "sober  moments"  he  prosecuted  his  business,  authorized 
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the  inference  that  he  was  in  the  habit  of  the  immoderate  use  of 
intoxicating  liquors ;  and  the  natural  tendency  and  result  of  such  a 
habit^  in  a  person  engaged  in  any  business,  and  especially  in  pro- 
fessional business,  is  to  unfit  him  for  the  proper  discharge  of  it. 

The  defendants,  in  judgment  of  law,  intended  to  charge  what 
their  language  implied,  and  to  produce  the  injury  which  was  the 
natural  and  proximate  result  of  their  act.  They  may  not,  in 
fact,  hare  had  in  mind  the  particular  meaning  charged  by  the 
plaintiff,  or  intended  the  special  injury  produced ;  but  the  law,  for 
remedial  pui-poses,  adjudges  that  a  wrong-doer  intends  all  the  natural 
and  proximate  consequences  of  the  wrong,  and  administers  punish- 
ment and  allows  compensation  upon  this  presumption.  It  is  claimed^ 
howeyer,  that  special  damages  could  not  be  recovered  in  this  case 
for  injury  sustained  by  the  plaintiff  in  his  professional  character, 
for  the  reason  that  the  libel  does  not  state  or  imply  that  the  plaintiff 
was  a  lawyer,  and,  therefore,  does  not  relate  to  him  in  that  charac- 
ter; and  for  the  additional  reason  that  no  actual  damages  to  him 
in  his  profession  were  proved. 

It  is  said  by  Chief  Baron  Gomtk,  that  ^^  words,  not  actionable  in 
themselves,  are  not  actionable  when  spoken  of  one  in  an  office,  pro- 
fession or  trade,  unless  they  touch  him  in  his  office,  profession,'' 
etc.  Action  on  the  case  for  defamation,  D.  27.  In  genera^ 
words  of  mere  opprobrium,  or  charging  general  immorality  not 
amounting  to  crime,  are  not  actionable  per  se,  and  the  rule  cited 
states  the  exception  which  has  been  uniformly  recognized;  but 
there  is  some  confusion  in  the  cases  upon  the  point  whether  the 
words  used  must,  in  terms,  be  applied  by  the  speaker  to  the  office, 
business  or  profession  of  the  person  who  claims  to  recover  by  reason 
of  them,  and  whether,  if  not  so  expressly  applied,  they  can  be  said 
to  touch  him  in  the  special  character  named. 

The  rule  derived  from  the  authorities,  and  with  which  most  of  the 
cases  can  be  reconciled,  seems  to  be  this :  When  the  words  spoken 
have  such  a  relation  to  the  profession  or  occupation  of  the  plaintiff 
that  they  directly  tend  to  injure  him  in  respect  to  it,  or  to  impair 
confidence  in  his  character  or  ability,  when,  from  the  nature  of  the 
business,  great  confidence  must  necessarily  be  reposed,  they  are 
actionable,  although  not  applied  by  the  speaker  to  the  profession  or 
occupation  of  the  plaintiff;  but  when  they  convey  only  a  general 
imputation  upon  his  character,  equally  injurious  to  any  one  of 
whom  they  might  be  spoken,  they  are  not  actionable,  unless  such 
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Application  be  made.  Catodry  y.  Hiyley,  Gro.  Oar.  270 ;  Cliaddock 
T.  Briggs,  13  Mass.  248;  Davis  t.  Ruff,  Cheves,  17;  Ayre  t. 
Craven,  2  Ad.  &  El.  2  ;  Dorley  v.  Roberts,  8  Bing.  (N.  C.)  835 ;  Jonei 
T.LililCy  7  Mees.  &  Wels.  423;  Starkie  on  Slander,  118;  1  New 
Lead.  Cas.  124.  Within  the  rule  stated,  if  the  slander  bad  been 
Terbai  instead  of  written,  the  plaintiff  would  have  been  entitled  to 
recover  damages  for  the  injury  sustained  by  him  in  his  profession* 
But  the  publication  was  libelous  per  se,  without  reference  to  the 
professional  character  of  the  plaintiff:  and  no  authority  has  been 
cited,  or  has  come  to  our  notice,  holding  that  the  plaintiff  cannot, 
in  such  a  case,  by  extrinsic  evidence,  connect  the  libelous  words  with 
his  professional  chanvcter,  and  recover  the  natural  and  proximate 
damages  to  him,  in  his  profession,  resulting  therefrom. 

In  an  action  for  libel,  the  fact  that  the  words  used  had  reference 
to  the  profession  or  business  of  the  plaintiff  is  not  the  substantive 
ground  of  the  action.  The  actionable  quality  of  the  words  used  does 
not,  in  any  case,  depend  upon  that  consideration. 

We  are  of  opinion  that  the  plaintiff  was  entitled  to  recover  for 
damages  to  him  in  his  profession  by  reason  of  the  libel,  and  that 
the  jury  could  award  such  damages,  without  specific  proof  in  respect 
to  them.  The  exception  to  the  refusal  of  the  court  to  charge  as 
requested  by  the  counsel  for  the  defendants,  that  there  being  no 
proofs  of  malice  beyond  that  which  is  implied  from  the  publication 
of  the  article,  the  jury  might  find  a  verdict  for  nominal  damages, 
and  that  such  a  verdict  would  be  a  vindication,  was  not  well 
taken.  The  plaintiff  did  not  attempt  to  justify  the  libel,  nor 
were  there  any  circumstances  mitigating  it,  unless  the  fact  that 
the  plaintiff  at  the  time  was  a  candidate  for  office,  may  be  con- 
sidered in  the  nature  of  the  mitigation.  The  plaintiff  was  entitled 
to  be  compensated  for  the  injury  to  his  reputation,  caused  by  thft 
wrongful  publication.  His  character  was  not  impeached.  In  such 
a  case  a  nominal  verdict  would  have  been  a  denial  of  justice,  and 
the  court  was  not  bound  to  assent  to  the  suggestion  of  the  defend- 
ant that  such  a  verdict  might  be  given.  Nor  would  such  a  verdict 
have  been  a  vindication  of  the  plaintiff.  It  would  have  established 
that  the  charges  were  false,  but  at  the  same  time  it  would  have  left 
it  to  be  inferred  that  the  plaintiff  had  no  character  to  lose. 

We  see  no  error  in  the  manner  of  impaneling  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurring,  Judgment  affirmed. 
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Spencer,  appellant,  t.  Cabb  et  aL 

(iBN.Y.IOe.) 
Oimn&yance  to  iftfant,    E^tppel, 

Parents  executed  and  delivered  a  deed  of  premises  to  their  child  of  six  jeaiv. 
When  the  child  became  sixteen,  the  parents  executed  a  oonvejance  of  the 
same  premises,  with  other  real  estate,  to  S.  in  trust,  upon  which  he  made 
large  advances  in  money.  To  this  conveyance  the  name  of  the  mother  was 
signed,  by  the  child,  at  her  request.  Held,  that  the  child  was  not  thereby 
estopped  from  claiming  title  to  the  premises  under  the  previous  deed,  no 
fraudulent  intention  being  proved. 

Action  by  Spencer  against  Mary  Ann  Carr  and  others.  The  facts 
are  as  follows:  On  the  19th  day  of  July,  1856,  Mary  Ann  Carr  and 
her  husband  executed  a  mortgage  on  premises  of  which  she  had 
title.  In  November,  1856,  they  conveyed  the  same  premises  by 
deed  duly  recorded,  and  delivered  to  their  daughter  Henrietta,  then 
about  six  years  old.  In  January,  1867,  the  parents  conveyed  the 
same  premises,  with  other  real  estate,  to  Spencer  in  trust.  The 
mother's  name  to  this  conveyance  was  signed  by  Henrietta  at  the 
request  of  her  mother.  Under  this  trust  Spencer  made  large  ad- 
vances of  money,  and  also  paid  the  outstanding  mortgages  on  the 
premises.  It  appears  that  Henrietta  had  forgotten  the  deed  to  her 
of  1856,  when  she  signed  her  mother's  name  to  the  conveyance  of 
1867 ;  but  afterward  it  was  recalled  to  her,  and  she  made  claim  to 
the  premises.  The  present  action  was  brought  by  Spencer  to  have 
Henrietta's  claim  barred,  or  the  premises  sold  and  the  proceeds 
applied  to  the  re-payment  of  his  advances.  The  court  decreed  that 
Henrietta's  deed  had  priority  to  plaintiff's  conveyance;  but  so  far 
found  in  favor  of  plaintiff  as  to  decree  that  the  discharge  of  the 
mortgage  be  canceled,  and  a  foreclosure  of  the  same  be  declared. 
The  judgment  was  aflfirmed  at  general  term,  whereupon  plaintiff 
appealed  to  this  court 

James  C  Cochrane,  for  appellant 

Charles  8,  Baker,  for  respondent 

Peckuam,  J.    It  is  urged   that  the  infant,  Henrietta,  under 
the    facts   of   this    case,   conveyed  her  interest  in   the  property 
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vheii  she  signed  the  name  of  her  mother  to  the  deed,  to  tlie  plain- 
tiff. Tlie  deed  was  executed  bv  her  father  and  mother,  and  con- 
veyed,  and  assumed  to  convey,  only  their  interest  in  the  premises. 
It  is  insisted  that  this  was  a  fraud  upon  the  plaintiff,  practiced  by 
Hcniietta,  and  that  in  equity  his  rights  are  made  subject  to  the 
plaintiff.  In  other  words,  that  she  is  estopped,  by  reason  of  her 
fraud,  from  setting  up  her  title  as  against  the  plaintiff's  claim.  If 
one  obtain  money,  or  aid  in  obtaining  it,  by  falsely  representing 
that  another  has  title  to  land,  when  he  knows  to  the  contrary,  when 
in  fact  he,  himself,  has  the  title,  he  will  be  estopped  from  setting  up 
his  title  as  against  the  lender.  The  same  sound  rule  of  equity  is 
applied  to  a  prior  incumbrancer,  who  witnesses  a  second  incumbrance, 
knowing  its  contents,  and  intentionally  suffers  the  second  mortgagee 
to  act  in  ignorance  of  the  prior  mortgage ;  he  is  thereby  auxiliary 
to  an  act  of  fraud.  Brinkerhoff  v.  Lansing,  4  Johns.  Ch.  70 ;  Lee  v. 
Porter,  5  id.  272 ;  Fonbl.  Eq.  163. 

Fonblanque  says:  ^^When  a  man  has  a  title,  and  knows  of  it, 
stands  by  and  either  encourages  or  does  not  forbid  the  purchase,  he 
shall  be  bound,  and  all  claiming  under  him ;  neither  shall  infancy  or 
coverture  be  any  excuse  in  such  case.'' 

A  case  is  reported  in  2  Eq.  Ca.  Ab.  488,  where  an  infant,  (»ver 
leventeen  years  of  age,  had  received  the  full  consideration  for  a  lease 
assigned  by  his  guardian,  and  afterward  sought  to  avoid  it,  and 
demised  the  lands  to  another,  yet  equity  compelled  him  to  execute 
the  lease  or  pay  back  the  money,  Kixo,  Chancellor,  holding  that 
infants  had  no  privilege  to  cheat.  Another  case  of  fraud  was  by  an 
infant,  then  about  twenty  years  of  age,  who  was  employed  by  his 
father  to  raise  money  upon  land,  which  the  father  claimed  to  own  in 
fee,  free  from  incumbrance,  and  made  affidavit  to  that  effect  The 
money  was  obtained,  and  the  infant  was  active  in  procuring  it  and 
witnessed  the  mortgage.  After  his  father's  death,  the  infant  set  up, 
as  the  fact  was,  that  he  had  a  remainder  in  the  land  after  his  father's 
death,  which  was  all  the  time  known  to  him,  and  insisted  that  the 
rtortgage  was  not  valid  against  him.  The  lord  chancellor  overruled 
the  defense,  holding  that  if  an  infant  be  old  and  cunning  enough 
to  contrive  and  carry  on  a  fraud,  in  equity,  he  ought  to  make  satis- 
faction for  it.  2  Eq.  Ca.  Ab.  515.  See,  also,  Savage  r.  Foster,  9  Mod. 
2">.  whore  tlie  same  doctrine  is  recognized  as  to  a  covert,  and  sus- 
taii^'d  bv  the  conceded  rule  applicable  to  infants.  This  was  the  case 
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of  a  purchase  of  land  by  a  third  person,  to  which  she  had  a  title,  and 
which  she  did  not  make  known,  but  concealed. 

In  Becket  v.  Cordley,  1  Br.  C.  353,  Lord  Chancellor  Thurlow 
recognizes  the  rule  as  applicable  to  infants,  where  the  infant  w<ib  a 
party  to  the  fraud ;  but  he  very  properly  repudiates  the  idea  that 
merely  witnessing  the  second  conyeyance  by  the  infant  is  evidence  of 
his  knowledge  of  its  contents.  See,  also,  1  Story's  Eq«  Jur..  §§  385, 
885a  and  386  ;  Bright  v.  Boyd,  1  Story,  478,  493. 

In  most  of  these  cases  in  reference  to  infants,  the  rule  is  laid 
down  that*  infants  should  be  of  sufficient  age  to  appreciate  their 
rights  and  duties.  On  this  subject  Chancellor  KEin:  made  some 
sound  observations.    2  Kent,  240,  241,  and  cases  cited. 

The  claim  of  tlie  counsel  for  the  plaintiff  is  based  on  the  alleged 
fraud  of  the  defendant.  The  difficulty  is,  that  no  fraud  in  the 
infant  is  found  by  the  trial  justice;  but  her  innocence  and  freedom 
from  fraud  are  found.  We  have  no  power  to  question  this  finding, 
if  it  were  open  to  question,  as  having  no  evidence  to  sustain  it,  as 
the  testimony  is  not  contained  in  the  record.  I  should  be  entirely 
indisposed  to  listen  to  such  an  excuse  from  an  adult,  as  that  he  had 
forgotten  his  title;  but  the  facts  of  this  case  make  it  quite  rational 
that  she  then  had  no  recollection  or  even  knowledge  of  this  deed. 
It  is  also  insisted  that  the  plaintiff  ought  to  be  allowed  the  amount 
paid  by  the  father  of  the  infant  upon  the  mortgage,  after  his  grant 
of  land  to  the  infant.  An  answer  to  this  is,  that  no  such  fact  is 
found.  He  may  have  paid  money  thereon,  but  as  it  is  not  found 
that  he  did,  or  who  paid  it,  or  when,  it  is  unimportant  to  discuss  tho 
law  of  such  a  case.  It  is  also  urged  that  there  was  no  acceptance 
of  the  deed  by  the  infant;  but  this  is^ contrary  to  the  finding  that 
the  deed  was  delivered.  A  delivery  cannot  take  place  without  an 
acceptiince.  Jackson  v.  Phipjjs^  12  Johns.  418.  Besides  an  accept- 
ance will  be  presumed  from  the  beneficial  nature  of  the  grant. 
Jackson  V.  Bodle,  20  Johns.  184.  A  delivery  is  found,  and  no  pre- 
sumption can  be  entertained  to  reverse  a  judgment  No  fraud  ia 
found  against  the  infant ;  none  can  be  presumed  from  the  facts 
found ;  hence  there  is  no  ground  for  depriving  her  of  her  legal  righ^^s. 

Judgment  affirmed,  without  costs  of  this  court 

Gbovbb,  Folgeb,  Rapallo  and  Andrews,  JJ.,  concur;  ChUt 
Judge  and  Amss,  J^  dissent. 

JudoiiU/fxt  affir^nei^ 


MAY  TElOl,  1871.  Ii5 


Bndlej  y.  The  Mutual  Benefit  Life  InBurancA  Companj. 


BsjLD]:.BTy  Exr^  appellant^  v.  The  Mutual  Benefit  Lipb  Iksub- 

ANCE  Company. 

(45N.Y.4Se.) 

IAf€  inmiTO/nioe — death  of  insured  in  violating  lam-^eonetrudion  ef  pcUei$ — 

proximate  and  remote  eaiuae, 

A  policy  of  life  Insurance  contained  a  proviso  that "  in  case  the  insured  shall 
die  in  the  known  violation  of  any  law  "  the  i>olic7  should  be  void.  In  an 
action  on  the  i^licy  it  appeared  that  the  insured  had  personal  and  financial 
difficulties  with  the  family  of  C,  and  that  while  he  was  attempting  to  seize 
C.'s  team,  G.  Jumped  from  his  wagon  and  started  as  if  to  leave  the  team,  but 
suddenly  turned,  drew  a  pistol,  and  shot  the  insured,  killing  him  almost  in- 
stantly. Held,  that  it  was  error  not  to  submit  the  case  to  the  jury  to  deter- 
mine whether  the  death  of  the  insured  was  caused  by  a  known  violation  of 
the  law  on  his  part,  and  whether  the  death  was  a  natural,  reasonable  or  legiti- 
mate consequence  of  the  act  of  the  insured.  Grovsr  and  Peckham  dis 
sented. 

AcnoN  on  a  policy  of  life  insurance  issued  by  defendant  upon 
the  life  of  M.  J.  Cluff.  The  policy  contained  a  proviso  that  "  in  case 
the  insured  shall  die  *  *  *  in  the  known  violation  of  any  law  of 
these  States''  the  policy  shall  become  null  and  void.  The  policy  was 
assigned  by  Cluff  to  B.  E.  Clark  &  Co.,  with  defendant's  assent,  and 
subsequently  to  B.  E.  Clark.  Cluff  went  from  Massachusetts  to 
Louisiana  early  in  the  winter  of  1863-04,  and  in  January  or  Feb- 
ruary of  that  year  leased  a  plantation  within  the  lines  occupied  by 
the  Federal  troops,  of  which  one  Cox  was  in  possession.  Cox  and 
his  family  resided  in  a  house  upon  the  plantation,  and  his  stock 
were  kept  upon  the  plantation  and  consumed  some  of  the  feed  there- 
on. Cluff  obtained  possession  of  a  part  of  the  plantation,  and  made 
efforts  to  obtain  possession  of  the  residue.  Cox  left  home,  leaving 
his  family  in  his  house  and  his  son,  a  boy  seventeen  or  eighteen 
years  old,  in  charge  of  his  affairs.  Cluff  made  out  a  bill  of  what  he 
claimed  on  account  of  the  stock  being  upon  the  premises,  and 
caused  the  same  to  be  delivered  to  a  woman  at  Cox's  house.  A  few 
days  after  young  Cox  was  going  along  the  road  with  a  pair  of  horses 
and  wagon  loaded  with  barrels  of  water.  Cluff,  upon  being  in- 
formed who  it  was,  called  to  him  to  stop,  and  lie  did  so.  After  some 
conversation,  Cox  asked  the  boy  when  he  was  goincr  to  pay  the  bill. 
The  boy  replied  that  he  was  not  going  to  pay  it  at  all.     Clutt  thi'U 
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Baid  if  he  did  not  he  would  take  tlie  horses  and  stock.  The  boy  re- 
plied he  had  better  begin  now.  Cluff  said,  if  you  think  I  cannot 
take  them  I  will  show  you,  and  thereupon  went  to  the  horses  and  un- 
hitched the  team,  seized  the  lines,  and  told  the  boy  to  give  them  up, 
which  he  refused  to  do.  Cluff  then  took  out  a  pocket  knife  to  cut 
the  lines.  The  boy  told  him  not  to  do  that.  Cluff  desisted  from 
that,  went  to  the  horses'  heads,  and  commenced  unfastening  the 
lines  from  the  bridle.  There  was  some  evidence  of  a  struggle  and 
blows ;  but  upon  this  point  the  testimony  was  conflicting.  Young 
Cox  jumped  from  his  wagon  and  started,  as  if  to  go  to  the  house, 
but  after  going  a  few  yards,  turned,  drew  a  pistol,  and  shot  Cluff, 
who  died  in  a  few  moments.  Cox  was  tried  by  a  provisional  mili- 
tary court,  and  acquitted  on  the  ground  of  justifiable  homicide. 

At  the  trial  the  complaint  was  dismissed  on  the  ground  that  the 
death  occurred  in  the  known  violation  of  law.  The  plaintiff  claimed 
that  he  was  entitled  to  a  verdict  on  the  evidence  as  a  matter  of  law ; 
and,  if  not,  to  go  to  the  jury  upon  the  question  whether  the  death 
was  caused  by  a  violation  of  law  by  the  insured  within  the  meaning 
of  the  policy. 

Judgment  in  favor  of  defendant,  which  was  affirmed  at  general 
teruL    Plaintiff  appealed. 

Benedict  £  Benedict^  for  appellant:  The  contract  of  life 
assurance  is  not  a  contract  of  indemnity,  it  is  a  mode  of  investment. 
Dalhy  V.  The  India  and  London  L,  &  A,  Soc,  28  Eng.  L.  &  Eq. 
317 ;  MiUer  v.  The  Eagle  Life  and  Health  Ins.  Co.,  2  E.  D.  Smith, 
294 ;  Rawle  v.  Am.  Life  Ins  Co.,  36  Barb.  362 ;  S.  C,  27  N.  Y.  282. 
A  policy  of  insurance  is  to  be  construed  most  liberally  in  favor  of 
the  assured.  Palmer  v.  Warren  Ins.  Co.,  1  Story,  360 ;  Yeaion  v. 
Fry,  5  Cranch,  335.  And  an  exception  in  a  policy  is  to  be  taken 
strongest  against  the  assurer.  1  Duer  on  Ins.  161 ;  HindeJcofer  v. 
DouglasSy  3  Cranch,  1 ;  Breasted  v.  The  Farmers^  Loan  and  Trust 
Co.y  8  N.  Y.  305;  Hoffman  v.  The  ^tna  Ins.  Co.,  32  id.  405. 
Capture  means  lawful  capture.  Smnnerton  v.  Tfie  Col  Ins.  Co.,  9 
Bosw.  361 ;  S.  C,  37  N.  Y.  174.  The  exception,  "by  suicide,**  not 
included,  where  the  person  was  insane.  Breasted  v.  Farmers*  Loan 
and  Trust  Co.,  8  N.  Y.  305.  The  cause  of  death  must  be  the 
proximate  cause.  3  Kent's  Com.  302 ;  Arnould  on  Ins.  764 ;  Wil^ 
linms  V.  TJie  Suffolk  Ins.  Co.,  3  Sumn.  276.  This  maxim  is  appli- 
cable, "  Causa  proxima  non  remota  specfatur."    Patrick'  v.  (oin. 
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ins,  Co.y  11  Johns.  14 ;  Tilton  t.  Hamilton  Inj$.  Co.,  14  How.  378. 
Dying  in  the  known  violation  of  law  "  must  be  confined  to  the  case 
where  the  assured  died  in  the  commission  of  a  felony."  Ifarper's 
Adm.  V.  TJie  Phmnix  his.  Co,,  19  Mo.  506;  39  id.  122;  Clvff  t. 
Tlie  Mut  Ben.  Life  his.  Co.,  13  Allen,  309 ;  99  Mass.  319 ;  Breasted 
y.  Fanners'  Loan  and  Trust  Co.,  8  N.  Y.  304.  Trespass  against 
anothei^'a  property  will  not  warrant  the  use  of  a  deadly  weapo'i. 
Commonwealth  v.  Drew,  4  Mass.  391 ;  State  v.  Brandon,  8  Jones' 
(X.  C.)  Law,  463;  State  v.  McDonald,  4  Jones'  Law,  19 ;  Notes  v. 
State,  26  Ala.  31;  People  v.  Kirby,  2  Park.  C.  C.  28.  Death 
caused  by  resistance  to  illegal  arrest  is  manslaughter.  Common- 
wealth V.  Carey,  12  Cush-  (Mass.)  246 ;  Roberts  t.  27ie  State,  14 
Miss.  138;  Jones  v.  The  State,  14  id*  409 ;  Bex  v.  Patience,  7  Carr. 
&  Payne,  776.  Ooz  violated  the  law  of  his  State  in  carrying  a 
pistoL  B.  S.yof  La.  155,  §  116.  It  is  the  "  tuipis  contractus/'  "the 
object  repugnant  to  justice  or  public  policy/'  which  makes  the 
contract  void.  Fairbrother  v.  Ansley,  1  Camp.  348,  note;  Cray  v, 
Matthias,  5  Vesey,  286 ;  Trovinger  v.  McBurney,  5  Cow.  253 ;  Wait 
T.  Day,  4  Denio,  439;  IVllows  v.  Emperor,  13  Barb.  92.  If  the 
contract  is  void  in  part,  it  is  void  in  all.  Burt  v.  Place,  6  Cow. 
431 ;  Barton  v.  Port  Jackson  Plank-road  Co.,  17  Barb.  397;  Pepper 
V  Haight,  20  id.  429.  As  to  the  effect  of  this  condition  on  bona 
;Ub  assigneeB,  see  Moore  v.  Woolsey,  28  Eng.  Law  &  £q.  251 ;  Wliite 
?.  British  Empire  Mutual  Life  Ins.  Ass.,  7  Eng.  Eq.  Cases,  394. 
Ko  presumption  arises  when  the  law  of  a  foreign  State  is  the  ground 
of  a  claim  or  defense.  Cow.  &  Hill's  note,  1136 ;  Pomeroy  v.  Ains* 
fDorth,  22  Barb.  129 ;  8  Johns.  193 ;  Cutler  v.  Wright,  22  N.  Y.  47. 

Alnin  C.  Bradley,  for  respondent:  The  assured  took  the  risk 
of  his  conduct,  and  must  bear  it  Stone  v.  Hooper,  9  Cow.  154 ; 
Allaire  v.  Orland,  2  Johns.  Cas.  52 ;  Conerty  v.  Benton,  17  Johna 
142;  Mount  v.  Waits,  7  id.  434;  Burt  v.  Place,  Q  Cow.  431,  433; 
Moore  v.  Woolsey,  28  Eng.  Law  &  Eq.  248.  If  the  event  be  such 
<i8  the  most  explicit  of  policies  could  not  relieve,  it  remains  unaided 
in  spite  of  general  terms.  Phillips  on  Insurance,  §§  210,  219; 
Campbell  v.  Charter  Oak  Ins,  Co.,  92  Mass.  215 ;  Kelley  v.  Hom^ 
Ins.  Co.,  97  id.  288.  Criminal  law  means  any  rule  for  the  violation 
of  which  the  State,  in  its  own  name,  exacts  a  penalty  or  inflicts  a 
punishment.  4  Black.  Com.  5,  note  4  (Christ.  &  Wend.  ed).  No 
evidence  having  been  given  by  either  side  of  the  law  of  Louisiana, 
the  presumption  is  that  it  is  the  same  as  the  common  law  of  this 
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State.  Hohies  v.  Broughton,  10  Wend.  75  ;  Starr  v.  Fecky  1  Hill, 
270;  Leggy.  Legg,  S  Mass.  99;  Savage  v.  0'3W,  42  Barb.  374; 
Euse  V.  Mut.  Ben.  Life  Lis.  Co.,  23  N.  Y.  516 ;  Cutler  y.  Wright, 
22  id.  472 ;  CJmieg  v.  Delafield,  23  Barb.  498 ;  Robinson  v.  Donailetf, 
3  Barb.  20 ;  Langton  t.  I'own^,  33  Vt  136 ;  Smith  v.  Whittaker,  23 
m.  367;  Thompson  t.  Jifoore,  2  CaL  99 ;  Smith  v.  ffot^Zd,  4  Mo.  21 ; 
^rott;n  V.  Gunning,  D.  &  R.  KT.  P.  41,  n;  McCormick  v.  Garrett y  6 
D.  M.  &  G.  278 ;  Douglass  v.  Cray,  2  Dow.  171 ;  1  Green.  Ev.,  §  488, 
n.  Primary  proofs  are  conclusiTe,  and  not  open  to  contradiction 
by  the  plaintiff  at  the  trial  in  any  manner  whateyer.  Campbell  v. 
Charter  Oak  Life  Ins.  Co.,  92  Mass.  213 ;  Cluff  v.  Mut.  Ben.  Life 
Ins.  Co.,  99  id.  317.  There  was  no  question  for  the  jury.  The 
court  had  no  alternative  but  to  dismiss  the  complaint  Loomis  v. 
Meeker,  25  N.  Y.  361 ;  Rudd  y.  Davis,  3  Hill,  288 ;  affirmed,  7  id. 
529 ;  IIari7ig  v.  Erie  R.  R.  Co.,  13  Barb.  9. 

Rapallo,  J.  The  question  directly  presented  by  this  appeal  is 
whether,  upon  evidence  adduced  at  the  trial,  any  question  of  fact 
arose  which  should  have  been  submitted  to  the  jury. 

The  counsel  for  the  plaintiff  insisted  that,  whether  Cluff  came  to 
his  death  under  such*  circumstances  as  to  defeat  a  recovery,  was  a 
*  question  for  the  jury,  and  also  requested  the  court  to  submit  to  the 
jury  the  question  whether  the  death  of  Cluff  was  a  reasonable,  right- 
ful or  excusable  result  of  any  known  violation  of  law  by  him.  But 
the  court  declined  to  submit  that  question  to  the  jury,  and  decided 
that  there  was  no  question  of  fact  in  the  case  for  their  determina- 
tion, and  dismissed  theplaintiflTs  complaint.  Exceptions  were  duly 
taken  to  these  decisions. 

To  justify  this  disposition  of  the  case,  it  must  clearly  appear  that  it 
was  established  upon  the  trial,  by  uncontroverted  evidence,  that  the 
death  of  Cluff  happened  under  such  circumstances  as  to  fall  within 
the  excepted  risks  mentioned  in  the  proviso  contained  in  the  policy. 

The  first  step  in  the  inquiry  is  the  construction  of  this  proviso. 
The  exact  interpretation  to  be  given  to  the  words  "in  case  he  shall 
die  *  *  *  in  the  known  violation  of  any  law  of  these  States, 
etc.,  has  been  the  subject  of  serious  debate.  In  another  action  upon 
a  like  policy  of  the  same  company  on  the  life  of  the  same  party,  Avhich 
was  tried  four  times  in  the  State  of  Massachusetts,  the  supreme  court 
of  that  State  in  a  carefully  considered  opinion.  Held,  that  the  pro* 
viso  must  be  construed  to  refer  to  a  voluntary  criminal  act  on  the  part 


MAY  TERM,  1871.  119 


Biadlej  y.  The  Mutual  Benefit  Life  Insurance  Companj. 

of  the  insured,  known  by  him  at  the  time  to  be  a  crime  against  the  law 
of  the  State,  and  not  to  mere  trespasses  against  the  law  of  the  State, 
and  not  to  mere  trespasses  against  property  or  infringements  of  civil 
laws  to  which  no  criminal  consequences  are  attached.  Chtff  v.  MuL 
Ben,  L.  Ins.  Co^lS  Allen, 308,316,317;  S.  C,  99  Mass.  318.  This 
oondosion  is  based  by  that  learned  court  upon  the  natural  import  of 
the  words  "  known  violation  of  law,"  and  upon  their  being  found 
immediately  following  the  words  "  by  the  hands  of  justice."  A 
similar  construction  was  adopted  by  the  supreme  court  of  Missouri^ 
in  the  cases  of  Harpefs  Administrators  v.  The  Phanix  Ins.  Cb.,  19 
Mo.  500,  and  39  id.  123 ;  and  in  the  case  of  Breasted  v.  TJie  Farm- 
er^ L,  i&  T.  Co.y  4  Seld.  299,  has  some  bearing  in  the  same  direction. 
The  supreme  court  of  this  State,  whose  decision  is  now  under 
review,  do  not  agree  to  the  interpretation  given  to  the  proviso  by 
the  courts  of  Massachusetts  and  Missouri,  and  a  difference  of  opinion 
exists  between  the  members  of  this  court  as  to  whether  the  proviso 
applies  only  to  violations  of  the  criminal  law,  or  whether  it  embraces 
idl  illegal  acts  of  such  a  character  as  to  lead  to  violence.  But  inde- 
pendently of  that  question,  and  whatever  be  the  nature  of  the  viola- 
tion of  law  urged  by  the  insurance  company,  as  avoiding  the  policy, 
it  seems  to  be  clear  that  a  relation  must  exist  between  the  violation 
of  law  and  the  death,  to  make  good  the  defense ;  that  the  death  must 
have  been  caused  by  the  violation  of  law  to  exempt  the  company 
from  liability.  It  cannot  be  the  true  meaning  of  the  proviso  that 
the  policy  is  to  be  avoided  by  the  mere  fact  that,  at  the  time  of  the 
death,  the  assured  was  violating  the  law,  if  the  death  occurred  from 
some  cause  other  than  such  violation.  This  position  is  fully  sustained 
by  the  opinions  of  the  court  in  the  Massachusetts  case,  and  seems 
to  be  conceded  by  the  opinion  of  the  supreme  court  in  the  case  now 
under  review.  Nor  do  I  understand  it  to  be  controverted  by  the 
members  of  this  court,  who  differ  from  the  result  at  which  I  have 
arrived.  The  more  difficult  question  arises  at  the  next  step  in  the 
inquiry,  namely :  Whether,  conceding  that  the  act  of  Cluff,  in  attempt- 
ing to  detach  the  horses  of  Cox  from  the  wagon  was  unlawful,  and 
known  by  him  so  to  be,  the  fact  that  his  death  was  caused  by  that  act 
was  so  clearly  established  by  uncontroverted  testimony  as  to  justify 
the  court  in  withdrawing  the  case  from  the  jury,  and  dismissing  the 
complaint.  In  examining  this  question,  it  is  necessary  to  throw  out 
of  view  all  circumstances  as  to  which  the  evidence  was  conflicting, 
•nd  to  look  at  the  facts  in  the  most  favorable  light  for  the  plaintiff 
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in  which  the  jury  would  have  been  at  liberty  to  find  them.  If  any 
view  of  the  facts,  which  the  jury  would  have  been  justified  in  taking, 
would  have  sustained  a  verdict  for  the  plaintiff,  the  dismissal  of  the 
complaint  was  erroneous.  Two  witnesses  only  were  examined  as  to 
the  circnmstances  under  which  the  death  occurred.  One  of  them, 
Scott,  testified  to  a  struggle  between  Cox  and  the  deceased,  and  a 
blow  inflicted  by  the  deceased  upon  Cox,  which  was  followed  by  the 
shot  The  other  witness,  Dr.  Bugbee,  testified,  that  he  was  the  nearest 
person  to  the  parties,  and  thought  he  saw  all  that  occurred,  but  that 
he  saw  no  scuffle  or  striking,  and  he  states  positively  that  the  deceased 
did  not  assault  Cox  or  threaten  him ;  that  the  only  threat  was  to 
take  the  horses,  and  there  was  no  threat  of  personal  violence  on 
either  side ;  that  Cox  was  not  beaten  by  deceased,  nor  personally 
attacked  or  assaulted;  that,  after  deceased  had  got  possession  of  the 
linesy  Cox  (who  had  previously  jumped  from  the  wagon)  started 
for  the  house,  leaving  Cluff  standing  by  the  heads  of  the  horses  ;  that 
when  Coi  got  to  the  rear  of  the  wagon,  he  turned,  drew  a  revolver, 
and  shot  deceased,  and  then  cocked  his  pistol  to  fire  again,  but  hear- 
ing deceased  say  that  he  was  hit,  did  not  shoot  again,  but  ran  for  tlie 
house;  that  Cluff  died  in  the  arms  of  the  witness  without  uttering 
a  word. 

The  jury  were  at  liberty  to  adopt  the  statement  of  whichever  of 
these  witnesses  appeared  to  them  most  credible.  Although  negative 
testimony  is  ordinarily  of  less  weight  than  positive,  yet  it  is  not  to 
be  disregarded,  but  the  jury  have  a  right  to  consider  it;  and  where 
a  witness  testifies  that  he  was  in  a  position  to  see  the  whole  trans- 
action^  and  as  to  certain  things  testified  to  by  another  witness, 
states  positively  that  they  did  not  occur,  and  as  to  other  things, 
that  he  did  not  see  them,  there  is  such  a  contradiction  as  would 
justify  the  jury  in  discrediting  or  disregarding  the  evidence  of  one 
or  the  other  of  the  witnesses. 

Adopting  the  version  of  the  transaction  given  by  Dr.  Bugbee,  m 
the  jury  might  have  done,  had  the  case  been  submitted  to  them 
and  considering  his  statement  in  connection  with  the  other  facts 
proved  bearing  upon  the  relations  existing  between  Cox  and  Cluff, 
can  it  be  said  that  beyond  all  question  the  act  of  Cox  in  firing  upon 
and  killing  Cluff  was  caused  by  his  attempt  to  take  the  horses,  and 
was  not  an  unjustifiable  and  wanton  act,  prompted  by  feelings  of 
malice  and  revenge  ?  It  is  not  enough  to  say  that,  if  Cluff  had  not 
made  the  attempt,  he  would  not  have  been  killed.    The  killing 
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miiBt  hare  been  a  natural  and  reasonable  consequence  of  the  attempt 
to  warrant  a  decision  that  it  was  caused  thereby.  Cluff 's  going  to 
Louisiana  and  his  taking  a  lease  of  the  farm  wore  links  in  the  chain 
of  circumstances  which  ended  in  his  death.  If  he  had  not  done 
those  things  he  would  not  have  been  killed  as  he  was.  Yet  it 
would  not  be  reasonable  to  say  that  those  acts  were  the  cause  of 
his  death. 

In  Tlie  Bank  of  Ireland  v.  Trustees  of  Evans*  CharitieSj  5  H.  of 
L.  Cas.  410,  the  fraud  could  not  have  been  perpetrated  if  the  trus- 
tees had  kept  the  seal  securely.  Yet  it  was  held  that  negligence  in 
the  custody  of  the  seal  was  too  remotely  connected  with  the  fraud 
to  render  the  trustees  liable ;  for,  as  the  court  say, ''  the  transfer 
was  not  the  necessary  or  likely  result  of  that  negligence."  See 
opinion  of  Erls,  Ch.  J.,  in  lonides  v.  Universal  Marine  Ins.  Co,y  14 
C.  B.  N.  S.  259. 

The  proximate  and  not  the  remote  cause  must  be  regarded.  The 
unmediate  cause  of  death  was  the  shooting ;  and  if  Cluff  so  con- 
ducted himself  that  the  shooting  was  a  natural,  reasonable  and  legit- 
imate consequence  of  his  acts,  then  it  may  be  said  that  they  caused 
the  shooting.  But  if  Cox  fired  with  intent  to  kill,  and  his  act  vns 
wholly  beyond  the  scope  of  lawful  resistance  to  the  trespass  of 
Cluff,  and  the  provocation  given  by  the  ktter  was  totally  inadequate 
to  excite  or  justify  the  character  of  violence  which  was  used,  and  if 
the  circumstances  of  the  killing  were  such  that  rational  men  would 
attribute  it  to  wanton  malice  rather  than  to  an  endeavor  to  resist 
aggression  or  even  to  natural  indignation,  then,  although  the 
deceased  was  in  the  wrong  in  the  first  instance,  his  wrong  was  but 
a  remote  and  not  a  proximate  cause  of  the  death,  and  other  causes, 
for  which  he  was  not  responsible,  intervened.  Some  analogy  is 
afforded  by  the  common-law  rules  in  respect  to  acts  of  provocation, 
which  will  reduce  a  homicide  from  murder  to  manslaughter.  In  Tlie 
Commonwealth  v.  Drew^  4  Mass.  39C,  Chief  Justice  Parsons  states 
as  a  rule  of  law,  that  a  trespass  barely  against  the  property  of 
another,  not  his  dwelling-house,  is  not  a  provocation  sufficient  to 
warrant  the  owner  in  using  a  deadly  weapon ;  and  if  he  do,  and 
with  it  kill  the  trespasser,  this  will  be  murder  because  it  is  an  act 
of  violence  beyond  the  degree  of  the  provocation;  and  as  a  general 
rule,  every  willful  and  intentional  killing,  without  a  justifiable 
lausc  if  done  with  deliberation  and  not  in  the  heat  of  passion,  is 
mmder,  and  legal  malice  is  always  implied  in  such  cases.     Per 
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Walworth,  Ch.,  2  Park.  Cr.  28.  Here  it  was  not  even  left  to  the 
jury  to  say  whether  the  killing  was  in  the  heat  of  passion.  If 
the  acts  imputed  to  Cluff,  though  illegal,  were  not  sufficient  in- 
ducement to  the  homicide  even  to  reduce  the  grade  of  the  offenaoi 
it  can  hardly  be  said  that  they  were  the  cause  of  his  death. 

The  diversity  in  the  statements  of  the  witness  as  to  the  circum- 
stances of  the  killing,  and  the  necessity  of  an  inquiry  into  the  motive 
which  actuated  Cox,  render  it  impossible  to  determine,  as  a  question 
of  law,  that  the  killing  was  a  reasonable  or  natural  consequence  of 
the  acts  of  Cluff. 

So  long  as  the  evidence  falls  short  of  establishing  that  the  homi- 
cide was  legally  justifiable,  I  can  see  no  safe  rule  by  which  the  court 
could  be  guided  in  deciding  that  the  provocation  proved  was  the  cause 
of  the  killing,  and  in  withdrawing  that  question  from  the  consider- 
ation of  the  jury. 

The  learned  court  in  Massachusetts  express  the  opinion  that  if 
Cox  shot  Cluff,  not  within  the  course  of  the  affray,  but  merely  to 
revenge  himself  for  what  had  been  done,  the  case  would  not  be  within 
the  proviso.    13  Allen,  318. 

This  distinction  is  reasonable  and  seems  to  be  applicable,  whether 
Oluff 's  violation  of  law  was  criminal  or  not.  If  Cox  abandoned  the 
horses  and  started  for  his  home,  and  afterward  changed  his  mind, 
turned  and  maliciously  shot  Cluff,  that  was  a  new  and  independent 
event  There  was  some  evidence  to  sustain  that  theory  of  the  case. 
Bugbee  testifies  that  Cluff  got  possession  of  the  lines,  and  Cox  started 
for  the  house ;  Cluff  still  standing  by  the  horses'  heads.  That  when 
Cox  got  to  the  rear  of  the  wagon  he  turned,  drew  a  revolver  and 
shot  Cluff,  and  cocked  his  pistol  for  a  second  shot,  when,  finding 
Cluff  was  hit,  he  ran  away. 

It  was  impossible  for  the  court  to  say,  on  this  evidence,  when  Cox 
first  formed  the  design  of  shooting,  and  that  he  did  not  intentionally 
and  maliciously  take  the  life  of  Cluff  to  satisfy  his  own  feelings  of 
revenge,  after  the  seizure  of  the  horses  had  been  effected,  and  he  had 
abandoned  them.  The  accuracy  of  the  aim,  and  the  attempt  to  fire 
a  second  shot  at  an  apparently  unarmed  man,  were  circumstances 
from  which  malice  could  be  inferred.  Furthermore,  there  were 
circumstances  from  which  a  hostile  state  of  feeling  on  the  part  of 
Cox  could  be  inferred  independently  of  taking  of  the  horses.  Clafl 
was  turning  the  family  of  Cox  off  the  farm,  was  hurrying  their 
departure,  and  insisting  upon  their  paying  for  the  feed  conaamed 
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by  their  cattle,  and  the  tone  of  the  conversation  between  Cluff  and 
Cox  evinced  an  angry  state  of  feeling,  which  may  have  contributed 
quite  as  much  as  the  taking  of  the  horses  to  the  deadly  assault 
madi  by  Cox. 

Ur.dor  all  these  circumstances  I  think  that  the  case  should  have 
Ixjcn  submitted  to  the  jurj',  as  requested  by  the  plaintiff's  counsel,  to 
jleteiniiue  upon  the  proper  instructions,  whether  the  death  of  Cluff 
«v'as  cuusetl  by  a  known  violation  of  law  on  his  part,  and  whether 
the  act  of  Cox,  which  i)roduced  the  death,  was  a  natural,  reasonable 
or  legitimate  consefjuence  of  the  acts  of  Cluff,  The  determination 
of  these  questions  involved  so  many  doubtful  questions  of  fact,  that 
they  could  not  be  properly  disposed  of  by  the  court.  One  witness 
testifies  to  a  personal  conflict.  The  other  denies  it  If  the  first 
witness  is  to  be  believed,  the  blow  struck  by  Cluff  may  have  been 
the  provocation  for  the  shot ;  but  the  court  could  not  act  upon  thai; 
statement,  because  it  was  contradicted.  Under  that  state  of  the 
evidence,  to  decide  the  controversy  by  saying  that,  if  the  blow  was 
not  struck,  the  seizure  of  the  horses  was  the  cause  of  the  shot,  is 
subject  to  the  objections,  not  only  that  it  disposes  of  the  cases  upon 
a  hvpothesis,  and  without  ascertaining  the  actual  facts,  but  that  it 
involves  a  disregard  of  the  circumstances  tending  to  show  that  the 
shooting  was  with  the  intent  to  kill,  and  a  willful  and  deliberate  act 
of  malice  or  revenge,  and  does  not  even  leave  it  to  the  jury  to  deter- 
mine whether  the  killing  was  in  the  heat  of  passion,  caused  by  the 
act  of  Cluff: 

It  would  hardly  be  contended  that  if  one  should  intentionally  and 
deliberately  kill  another  in  consequence  of  some  slight  violation  of 
a  civil  right,  such  as  walking  across  his  land  without  his  permission, 
or  other  trivial  trespass,  the  case  would  fall  within  the  provision, 
for  no  one  would  hesitate  to  say,  that,  in  the  case  supposed,  the 
unlawful  act  of  the  deceased  was  a  totally  inadequate  cause  for  the 
kilhng.  Yet  between  such  an  act  as  that,  and  one  which  would  in 
law  justify  the  killing  of  the  offender,  there  are  an  infinity  of  suppos- 
able  cases  involving  different  degrees  of  provocation,  which  cannot 
be  measured  so  as  to  determine,  as  matter  of  law,  their  adequacy  to 
produce  a  fatal  result;  and  it  can  hardly  be  laid  down,  as  a  rule  ol 
law,  that  an  attempt  to  take  one's  horses  for  debt,  without  process, 
but  without  any  threat  of  personal  violence,  is  of  itself  an  adequate 
cause  for  intentionally  killing  the  offender,  and  that  a  killing,  during 
or  immediately  after  such  an  attempt,  must  neccFsarily  be  held  a 


124  NEW  YORK, 


Maghee  v.  The  Camden  &  Ambov  R.  R.  Co. 


legitimate  consequence  of  the  act.  Such  an  act  may  lead  to  violence, 
and>  if  any  act  of  violence  of  the  character  which  would  natui*allj 
be  resorted  to,  as  a  measure  of  resistance,  should  result  in  death,  the 
necessary  connection  between  the  original  illegal  act,  and  the  death, 
might  be  established.  But  the  intentional  killing  of  another  with 
a  de.'klly  weapon,  under  such  circumstances,  is  a  totally  different  affair, 
and  cannot  be  held,  as  a  matter  of  law,  to  be  a  natural  or  reasonable 
result  or  consequence  of  the  original  offense.  It  follows  that  the 
uncontroverted  facts  were  not  sufficient  to  justify  a  dismissal  of  the 
complaint,  and  that  the  case  should  have  been  submitted  to  the  jury 
with  proper  instructions. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 

GBOVEEy  J.,  delivered  a  dissenting  opinion,  in  which  Peokhax, 
J^  ooncnrred ;  Ohubch,  G.  J.,  and  Allbn,  Folgbb  and  Akdbbwb, 
JJ.,  oononrrmg  with  Rapallo  for  reversal. 

JudgmmU  reversed  and  new  trial  ordered. 


HAGHXBy  appellant,  y.  Thb  Oamdbk  ft  Akbot  R  &  Oa 

(46  N.  Y.  S14. ) 

Common  carrier  ^^eonneeUngUneS'^tpeeUUca^^    — dedaUtm. 

Defendants  received  goods  as  the  last  of  a  series  of  oonnecUiig  railroads,  the 
first  of  which  had  contracted  with  plaintiff  to  transport  the  goode  "  all  lail," 
and  to  deliver  them, "  unavoidable  accidents  of  the  ndlroad  and  fire  in  depot 
excepted."  Heid^  (1)  that  the  terms  of  the  contract  permitted  all  necessary 
transportation  by  water,  as  by  ferries,  and  that  the  connecting  companies 
were  entitled  to  the  benefit  of  the  exception  in  case  of  loss ;  bat  (2)  that  as 
defendants'  line  was  out  of  the  usual  "all  rail"  route  to  destination, and 
required  extended  transportation  by  water,  some  twenty  miles,  they  were  not 
entitled  to  the  benefit  of  the  exceptions,  but  were  liable  as  insurers  in  case 
of  loss  by  one  of  the  perils  excepted.    G rover,  J.,  dissented* 

Action  to  recover  the  value  of  goods  lost  while  in  possession  of 
defendants.  The  goods  were  delivered  at  Louisville,  Ky.,  to  the 
Jeffersonville  Railroad  Company.  June  *21, 1809,  by  plaintiff's  agent, 
for  transportation  to  Xew  York  city.     The  bill  of  lading  given  by 
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the  company  on  receipt  of  the  goods  contained  an  agreement  "  to 
deliver  (the  goods)  at  New  York,  unavoidable  accidents  of  the  rail- 
road and  fire  in  depot  excepted,  to  Thomas  H.  Maghee  (plaintiff)  or 
assignSy  he  or  they  paying  freight  at  rates  therein  specified,  all  rail, 
P.  B.  R**  The  goods  were  transported  by  the  Jefferson  ville  Railroad 
Company  to  the  terminus  of  its  route,  and  thence  over  the  connect- 
ing lines,  including  defendants',  to  New  York,  upon  an  agreement 
between  the  connecting  companies  that  they  should  share  the  freight, 
and  that  defendants,  being  the  last  of  the  series,  should  collect  the 
aggregate  charges.  Defendants  received  the  goods  at  Philadelphia, 
transported  them  to  Amboy,  thence  twenty  miles  by  steamboat  to 
New  Y'ork  city.  It  appeared  that  there  were  other  railway  lines 
between  Philadelphia  and  New  York  requiring  little  or  no  water 
transportation  except  by  ferries,  but  that  defendants' line  necessitated 
twenty  miles  of  carriage  by  water.  On  the  night  after  their  arrival 
the  goods  were  destroyed  by  fire  while  in  defendants'  depot,  without 
design  or  neglect  of  either  party.  The  court  held  that  the  loss  was 
within  the  exception  contained  in  the  bill  of  lading,  and  that 
plaintiff  could  not  recover.  The  general  term  affirmed  the  judg- 
ment.   Plaintiff  appealed. 

Charles  Jones,  for  appellant,  cited  6  How.  (U.  S.)  880;  i 
OieenL  Ev.,  §  210;  Sanderson  v.  Lamberiin,  6  Binn.  129;  6 
How.  (U.  S.)  380 ;  2  Kern.  243 ;  1  Hilt  235 ;  Merriit  v.  Earle,  29 
N.  Y.  115 ;  GassiUy  v.  Young,  4  B.  Monr.  265 ;  Hand  v.  Bagnes,  4 
"Whart  204 ;  Merwin  v.  Butter,  17  Conn.  188 ;  Ostrander  v.  Brown, 
15  Johns.  89 ;  Fisk  v.  Newton,  1  Denio,  45. 

Charles  F.  Sandford,  for  respondent,  cited  Harris  v.  Pock- 
wood,  8  Taunt  264;  Beckwood  v.  House,  5  Rawle  (Penn.),  179; 
X.  J.  S.  Niav.  Co.  V.  Merchants'  Bank,  6  How.  (U.  S.)  382 ;  Stoddard 
V.  Long  Island  R.  R.  Co.,  5  Sandf.  180 ;  Parsons  v.  Monteath,  13 
Barb.  524;  Dorr  v.  N.  J,  S.  Nav.  Co,,  1  Kern.  485;  Wells  v.  Steam 
Xao.  Co.,  4  Seld.  375 ;  Mercantile  Mut.  Ins,  Co.  v.  Calebs,  20  N.  Y. 
173 ;  Welles  v.  N.  Y.  Cent.  R.  R.  Co.,  26  Barb,  ^^ly  Smith  v.  Sam6 
d^/endafits,  29  id.  132 ;  Wells  v.  Same  defendants,  24  N.  Y.  181 ; 
BisseU  V.  Same  defendaiits,  2o  id.  442 ;  P.  and  0.  Steam  Nav. 
C%\,  Sha?id,  11  Jurist,  771;  McGretjor  w  Kilgore,  6  Ohio,  358; 
/'/•V/f  \,  Neicherry,  1  Doug.  (Mich.)  1;  Muschmnj)  v.  Lancaster 
R.  R.  Co.,  8  Mees.  &  Wels.  421 :  Mucha  v.  L.  amlS.  W.  R.  R.  Co,,  2 
Exch.  415 ;  Weed  v.  Saratoga  and  S.  R.  R.  Co.,  19  Wend.  534 ;  Mallory 
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T.  Burretty  1  E.  D.  Smith,  234 ;  Fairchild  v,  Slocumy  19  Wend.  329 ; 
Crouch  V.  L.  and  JSf,  W,  R.  R.  Co.,  14  C.  B.  259 ;  Hart  v.  R.  £  S.  R. 
R.  Co,,  4  Seld.  37 ;  Oreen  v.  Clark,  2  Kern.  343  ;  Wilcox  v.  Par- 
mdee,  3  Sandf.  610 ;  QuimhyY.  Vanderhilt,  17  N.  Y.  306 ;  SchrtBder 
T.  Hudson  R.  R.  R,  Co.,  5  Duer,  55 ;  Oeathorn  v.  8,  8,  R.  R.  Co., 
8  Ezeh.  341 ;  Fitch  v.  Newberry,  1  Doug.  (Mich.)  1 ;  Muschamp 
V.  Lancaster  R.  A  Co.,  8  Mees.  &  Wels.  421 ;  Watson  v.  Ambergate  R. 
R.  Co.,  15  Jur.  448 ;  Crouch  v.  L.  £  N.  W.  R.  R.  Co.,  78  B.  0.  L.  254  ; 
Hart  V.  R.  <i  8.  R.  R.  Co.,  4  Seld.  37 ;  Collins  v.  B.  £  G.  R.  R.  Co., 
25  L.  J.  R  Exch.  188 ;  S.  C,  29  id.  41 ;  Coxon  t.  The  0.  W.  R.  R. 
Co.,  5  HorL  &  Norm.  ^74 ;  Fitch  v.  Newberry,  1  Doug.  (Mich.) 
1;  N.  J.  8team  Nav.  Co.  t.  Merchants  Bank,  6  How.  (IT.  S.) 
366 ;  Allen  v.  Smith,  8  Cow.  301 ;  Manuf.  Oil  Co.  y.  C.  £  A.  R. 
R.  Co.,  62  Barb.  72 ;  Mallory  v.  Burrett,  1  E.  D.  Smith,  234 

Andrews,  J.  It  will  be  convenient  to  consider,  in  the  first  place, 
the  nature  and  extent  of  the  obligation  of  the  JeffersonTille  Bail- 
road  Company,  under  the  contract  of  June  21, 1864,  for  the  trans- 
portation of  the  property  in  question. 

The  road  of  that  corjjoration  commenced  at  Jeffersonville,  on  the 
Ohio  river,  in  the  State  of  Indiana,  opposite  Louisville,  Kentucky, 
and  terminated  at  Indianapolis,  in  the  former  State. 

The  goods  were  delivered  to  the  corporation  at  Louisville,  by  tba 
agent  for  the  plain  tiff,  and,  on  their  receipt,  a  bill  of  lading  was  signed, 
whereby  the  Jeffersonville  Railroad  Company  expressly  agreed  to 
deliver  them  to  the  plaintiff,  in  the  city  of  New  York,  upon  the  pay- 
ment, by  the  plaintiff  or  his  assigns,  of  a  specified  freight. 

The  undertaking  of  the  corporation  to  deliver  the  goods  was  not 
absolute,  but  was  qualified  by  the  exception  stated  in  the  bill  of  lad- 
ing, ''of  unavoidable  accident  of  the  railroad  and  fire  in  the 
depot,"  and  after  the  specification  of  the  freight  to  be  paid,  were  the 
words  and  letters  *'  all  rail,  P.  II.  R.*' 

The  execuiion  of  the  bill  of  lading  by  the  Jeffersonville  Railroad 
Company,  and  Its  acceptance  by  the  plaintiff,  concurrently  with  the 
delivery  and  receipt  of  thf^  property,  constituted  a  sx>ecial  contract 
between  the  parties  for  the  carri>Mjre  of  the  goods. 

That  corporation  undertook  tneret^y  the  carri«ige  for  the  whole 
d  stance  between  Louisville  and  the  city  oX  "Nftw  York,  and  it  could 
not  perform  its  contract  to  carry,  except  bv  t>e  use  of  the  roads  of 
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other  corporations  connecting  with  it,  and  forming  a  consecutive 
route  to  the  city  of  New  York. 

That  a  raihroad  corporation  may  bind  itself,  by  a  contract,  to  carry 
goods  to  a  point  beyond  the  terminus  of  its  own  line  of  road,  is 
afiBnned  by  the  general  current  of  authority,  in  England  and  in  this 
country.  Muschamp  y.  Lancctster  B.  R,  Co.y  8  Mees.  &  Wels.  421 ; 
Mucha  Y.  London  &  S.  W.  Railway  Co.,  2  Ezch.  415 ;  Perkins  v. 
Portland,  47  Me.  573 ;  Meyer  v.  Rutland,  etc.,  R.  R.,  27  Vt  110 ; 
Redfiold  on  Kailways,  284,  and  cases  cited. 

And  in  this  State  the  doctrine,  if  not  established,  has  been  recog- 
nized in  several  cases.  Ward  y.  Saratoga  <S  Schenectady  R.  i2. 
Oo^  19  Wend.  534 ;  Hart  y.  Rensselaer  <6  Saratoga  R.  R.  Co.,  4 
Seld.  37;  Bttrtis  v.  Tlte  Buffalo  and  State  Line  R.  R.  Co.,  22  N.  Y. 
269 ;  Schrader  y.  Hudson  R.  R.  Co.,  5  Duer,  55. 

There  is  a  conflict  between  the  English  and  American  cases,  as  to 
the  CYidence  by  which  a  contract  of  a  railroad  corporation,  to  carry 
beyond  the  terminus  of  its  own  route,  may  be  established;  but  this 
difference  is  immaterial  in  this  case,  as  the  contract  of  the  Jefferson- 
Tille  Railroad  Company  was  express  and  unambiguous. 

If  the  power  of  a  railroad  corporation,  not  specially  authorized  by 
its  charter  to  make  such  a  contract,  is  doubtful,  such  authority  must 
be  presumed  in  this  case.  The  charter  of  the  Jefferson Yille  Itail- 
road  Company  is  not  evidence,  and  it  is  to  be  assumed,  in  the  absence 
of  proof,  that  ):}ie  contract  was  not  ultra  vires,  or  made  in  violation  of 
law. 

The  plaintiff,  then,  by  the  contrast,  employed  that  corporation  as 
carrier  for  the  whole  distance ;  and  it  was  liable  to  tlie  plaintiff  for 
any  default  in  performing  it,  whether  such  default  occurred  on  its 
own  road,  or  the  road  of  any  otlier  corporation  in  the  course  of  the 
transit.  If,  however,  the  action  had  been  brouglit  against  the  first 
carrier  to  recover  the  value  of  the  ^oods,  the  plaintiff  could  not  have 
recovered,  if  the  defendant  in  such  suit  could  have  shown  that  they 
were  lost  by  a  peril,  within  the  exception  in  the  bill  of  lading,  and 
without  negligence  on  the  part  of  itself  or  its  agents,  Clark  v. 
Barnwell  ei  ah,  1'^  How.  (U.  S.)  272. 

It  is  claimed  by  the  plaintiff  that  the  language  "  unavoidable 
accidents  of  the  railroad,  and  of  fire  in  the  depot,"  refers  to  loss 
from  the  excepted  causes,  while  the  goods  were  on  the  road  or  in  ihe 
depol  of  the  Jeffersonville  Railroad  Company,  and  cn^atcs  no 
exemption  from  liability  from  such  loss  occurring  ols^wh^re.     If  tliis 
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is  the  true  construction,  the  plaintiff  was  entitled  to  recoTer, 
although  the  liability  of  the  defendant  was  measured  by  that  of  the 
first  carrier.  The  defendant^  at  the  time  of  the  loss  by  fire,  held 
the  goods  as  carrier,  and  they  were  not  destroyed  by  unavoidable 
casualty. 

But  we  are  of  opinion  that  the  exception  applies  to  a  loss  by 
accident  or  fire  upon  any  road  or  in  any  depot  while  the  contraci 
of  carriage  is  in  force.    The  exception  is  in  the  same  clause  with 
and  immediately  follows  the  engagement  of  the  Jeffersonyille  Bail 
road  Company  to  deliver  the  goods  in  the  city  of  New  York. 

It  is  reasonable  to  suppose  that  the  compensation  fixed  for  the 
carriage  had  relation  to  the  restricted  liability  assumed  by  the  bill 
of  lading.  The  Jeffersonville  Railroad  Company,  by  undertaking 
to  carry  the  goods  to  the  ultimate  destination,  had  an  interest  to 
make  the  exception  commensurate  with  the  scope  and  duration  of 
its  contract,  and,  construing  the  contract  with  reference  to  the  cir- 
cumstances and  subject-matter,  the  limit  and  construction  of  the 
language  of  the  exception,  claimed  by  the  plaintiff,  is  not  justified. 

The  fire  occurred  while  the  goods  were  at  the  place  where  the 
defendant  was  accustomed  to  receive,  deposit  and  keep  ready  for 
transportation  or  delivery  the  merchandise  carried  by  it,  to  and 
from  the  city  of  New  York,  and  this  was  a  depot  within  the 
general  signification  of  that  word. 

Leaving  out  of  view,  for  the  present,  the  words  in  the  contract 
"  all  rail,"  it  follows,  from  what  has  been  stated,  that  no  recovery 
could  have  been  had  by  the  plaintiff  against  the  Jeffersonville  Rail- 
road Company  for  the  loss  in  question.  But  the  plaintiff  insists 
that  he  stands  in  a  more  favorable  position  in  respect  to  the 
defendant,  and  that  the  defendant,  having  participated  in  the  car- 
riage of  the  goods,  and  the  loss  having  occurred  while  they  were  in 
its  possession  as  carrier,  it  must  be  deemed  to  have  taken  the  goods 
subject  to  the  common-law  liability  of  carriers,  and  that  it  cannot 
claim  the  benefit  of  the  exemption  in  the  original  contract. 

It  does  not  appear  under  what  agreement  the  defendant  received 
the  goods,  beyond  the  fact  contained  in  the  stipulation  of  the  par 
ties,  and  found  by  the  court,  that  the  goods  were  transported  by 
the  several  connecting  lines,  upon  an  understanding  and  agree* 
ment  between  them  to  share  the  freight  specified  in  the  bill  of 
lading,  and  that  the  defendant  should  collect  the  whole  freight 
for  the  common  benefit.    In  what  proportion  the  division  was  to 


MAY  TERM,  1871.  129 


MagHee  ▼.  The  Camden  &  Amboj  R.  R.  Co. 


€.  made,  or  wliether  any  company  was  to  receive  any  thing  be- 
yond the  usual  charge  for  the  transportation  uver  its  road,  is  not 
shown.  It  is  not  found  that  the  several  companies  participating 
in  the  service  ware  partners,  and,  if  the  division  was  to  be  made  as 
last  8:3ggested,  the  arrangement  would  nofc  constitute  a  partnership 
between  them.  Welby  v.  West  Cornwall  Railioay  Co,,  2  Hurl.  &  Norm. 
702;  Mylton  v.  The  Midland  Railroad  Co^  4  id.  614.  It  is  to 
be  inferred,  however,  from  the  fact  found,  and  the  circumstances 
that  the  goods  were  carried  by  the  several  connecting  companies 
under  some  arrangement  having  relation  to  the  plaintiff's  con- 
tract with  the  first  carrier.  They  were  to  share  the  freight 
"  specified  in  the  bill  of  lading."  The  bill  of  lading,  or  a  duplicate, 
usually,  if  not  uniformly,  accompanies  the  goods. 

It  was  the  duty  of  the  Jeffersonville  Railroad  Company,  under  its 
contract,  to  provide  for  the  transportation  of  the  goods  from  the 
terminus  of  its  road,  by  other  lines;  and  no  intervention  of  the 
plaintiff  having  been  shown,  it  must  be  held  that  the  connecting 
roads  were  acting  under  the  employment  of  that  corporation.  If 
the  defendant  took  and  carried  the  goods  by  contract  made  with 
the  Jeffersonville  Railroad  Company,  without  any  restriction  of  its 
ordinary  liability,  then  it  would  not  be  denied  that  the  plaintiff 
oonld  avail  himself  of  that  contract,  and  recover  of  the  defendant, 
notwithstanding  the  express  contract  with  the  Jeffersonville  Rail- 
road Company  as  carriers  for  the  entire  route.  All  such  contracM 
made  by  the  first  carrier  would  inure  to  his  benefit,  and  he  could  at 
his  election  adopt  them.  Merchants^  Bank  v.  New  Jersey  Steam 
Nav.  Co^  6  How.  (U.  S.)  380 ;  Green  v.  Clarke,  2  Kern.  343 ;  Sander- 
Sim  V.  Lamberson,  6  Binn.  129 ;  2  Greenl.  Ev.,  §  210. 

But  the  plaintiff  did  not  show  that  the  defendant  undertook  to 
carry  the  goods  under  a  contract  more  favorable  to  him  than  that 
which  he  made  with  the  Jeffersonville  Railroad  Company ;  and  the 
evidence  does  not  authorize  the  inference  that  such  a  contract  was 
made  The  defendant  is  to  be  regarded  as  having  acted  under  and 
in  subordination  to  the  contract  made  with  the  first  carrier,  and 
can  claim  the  benefit  of  any  exception  to  which  the  Jeffersonville 
Railroad  Company  would  have  been  entitled  if  the  action  had  been 
brought  against  that  corporation. 

The  words  "  all  rail,"  inserted  in  the  bill  of  lading,  constituted  a 
direction  by  the  owner,  and  an  agreement  by  the  carrier,  thai  the 
tninsportaiion  should  be  by  rail,  in  distinction  fr(»m  any  other  mods 
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is  the  true  construction,  the  plaintiff  was  entitled  to  recoTer, 
although  the  liability  of  the  defendant  was  measured  by  that  of  the 
first  carrier.  The  defendant,  at  the  time  of  the  loss  by  fire,  held 
the  goods  as  carrier,  and  they  were  not  destroyed  by  unavoidable 
casualty. 

But  we  are  of  opinion  that  the  exception  applies  to  a  loss  by 
accident  or  fire  upon  any  road  or  in  any  depot  while  the  contract 
of  carriage  is  in  force.    The  exception  is  in  the  same  clause  witL 
and  immediately  follows  the  engagement  of  the  Jeffersonville  Rail 
road  Company  to  deliver  the  goods  in  the  city  of  New  York. 

It  is  reasonable  to  suppose  that  the  compensation  fixed  for  the 
carriage  had  relation  to  the  restricted  liability  assumed  by  the  bill 
of  lading.  The  Jeffersonville  Railroad  Company,  by  undertaking 
to  carry  the  goods  to  the  ultimate  destination,  had  an  interest  to 
make  the  exception  commensurate  with  the  scope  and  duration  of 
its  contract,  and,  construing  the  contract  with  reference  to  the  cir- 
cumstances and  subject-matter,  the  limit  and  construction  of  the 
language  of  the  exception,  claimed  by  the  plaintiff,  is  not  justified. 

The  fire  occurred  while  the  goods  were  at  the  place  where  the 
defendant  was  accustomed  to  receive,  deposit  and  keep  ready  for 
transportation  or  delivery  the  merchandise  carried  by  it,  to  and 
from  the  city  of  New  York,  and  this  was  a  depot  within  the 
general  signification  of  that  word. 

Leaving  out  of  view,  for  the  present,  the  words  in  the  contract 
**  all  rail,'*  it  follows,  from  what  has  been  stated,  that  no  recovery 
could  have  been  had  by  the  plaintiff  against  the  Jeffersonville  Rail- 
road Company  for  the  loss  in  question.  But  the  plaintiff  insists 
that  he  stands  in  a  more  favorable  position  in  respect  to  the 
defendant,  and  that  the  defendant,  having  participated  in  the  car- 
riage of  the  goods,  and  the  loss  having  occurred  while  they  were  in 
its  possession  as  carrier,  it  must  be  deemed  to  have  taken  the  goods 
subject  to  the  common-law  liability  of  carriers,  and  that  it  cannot 
claim  the  benefit  of  the  exemption  in  the  original  contract. 

It  does  not  appear  under  what  agreement  the  defendant  received 
the  goods,  beyond  the  fact  contained  in  the  stipulation  of  the  par 
ties,  and  found  by  the  court,  that  the  goods  were  transported  by 
the  several  connecting  lines,  upon  an  understanding  and  agree- 
ment between  them  to  share  the  freight  specified  in  the  bill  of 
lading,  and  that  the  defendant  should  collect  the  whole  freight 
for  the  common  benefit.    In  what  proportion  the  division  was  to 
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c  made,  or  whether  any  company  was  to  receive  any  thing  be- 
yond the  usnal  charge  for  the  transportation  uver  its  road,  is  not 
shown.  It  is  not  foand  that  the  several  companies  participating 
in  the  service  ware  partners,  and,  if  the  division  was  to  be  made  as 
last  saggested,  the  arrangement  would  not  constitute  a  pai'tnership 
between  them.  Welby  v.  West  Cornwall  Railway  Co,y  2  Hurl.  &  Norm. 
702;  Mylton  v.  The  Midland  Railroad  Co^  4  id.  614.  It  is  to 
be  inferred,  however,  from  the  fact  found,  and  the  circumstances 
that  the  goods  were  carried  by  the  several  connecting  companies 
under  some  arrangement  having  relation  to  the  plaintiff's  con- 
tract with  the  first  carrier.  They  were  to  share  the  freight 
"  specified  in  the  bill  of  lading."  The  bill  of  lading,  or  a  duplicate, 
usually,  if  not  uniformly,  accompanies  the  goods. 

It  was  the  duty  of  the  Jeffersonville  Railroad  Company,  under  its 
contract,  to  provide  for  the  transportation  of  the  goods  from  the 
terminus  of  its  road,  by  other  lines;  and  no  intervention  of  the 
plaintiff  having  been  shown,  it  must  be  held  that  the  connecting 
roads  were  acting  under  the  employment  of  that  corporation.  If 
the  defendant  took  and  carried  the  goods  by  contract  made  with 
the  Jeffersonville  Railroad  Company,  without  any  restriction  of  its 
ordinary  liability,  then  it  would  not  be  denied  that  the  plaintiff 
could  avail  himself  of  that  contract,  and  recover  of  the  defendant, 
notwithstanding  the  express  contract  with  the  Jeffersonville  Rail- 
road Company  as  carriers  for  the  entire  route.  All  such  con  tracts 
made  by  the  first  carrier  would  inure  to  his  benefit,  and  he  could  at 
his  election  adopt  them.  Merchants^  Bank  v.  New  Jersey  Steam 
Nav.  Co.^  6  How.  (U.  S.)  380 ;  Orem  v.  Clarke,  2  Kern.  343 ;  Sander- 
son  V.  Lamb&rson,  6  Binn.  129;  2  Greenl.  Ev.,  §  210. 

But  the  plaintiff  did  not  show  that  the  defendant  undertook  to 
carry  the  goods  under  a  contract  more  favorable  to  him  than  that 
which  he  made  with  the  Jeffersonville  Railroad  Company ;  and  the 
evidence  does  not  authorize  the  inference  that  such  a  contract  was 
made  The  defendant  is  to  be  regarded  as  having  acted  under  and 
in  subordination  to  the  contract  made  with  the  first  carrier,  and 
can  claim  the  benefit  of  any  exception  to  which  the  Jeffersonville 
Railroad  Company  would  have  been  entitled  if  the  action  had  been 
brought  against  that  corporation. 

The  words  "  all  rail,"  inserted  in  the  bill  of  lading,  constituted  a 
direction  by  the  owner,  and  an  agreement  by  the  carrier,  that  the 
tnmsportaiion  should  be  by  rail,  in  distinction  fr(»m  any  other  mode 
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of  conveyance.  Wlien  ji  carrier  accepts  g)()ds  to  be  carrieil,  wiiii  a 
direction  on  tlie  part  of  the  owner  to  carry  them  in  a  particular 
way,  or  by  a  spocitied  route,  he  is  hound  to  obey  such  direction; 
and,  if  he  attempts  to  ])erform  liis  contract  in  a  manner  different 
from  his  undertaking,  he  becomes  an  insurer,  and  cannot  avail 
himself  of  any  exceptions  in  the  contract.  Dunseih  v.  WadCy  2 
Scam.  2S5  ;  Hartnng  v.  Pepper,  11  Pick.  41. 

In  Steel  v.  Flm/f/,  5  Barn.  &  Aid.  M2,  a  ])arcel  of  cashier's  notes 
were  delivered  to  a  carrier,  to  be  carried  bv  a  mail  coach,  and  were 
sent  by  a  different  coach  and  were  lost;  notice  had  been  <;iven  to 
the  carrier,  of  which  the  owner  was  cognizant,  that  he  would  not  be 
answerable  for  the  value  of  any  article  to  an  amount  exceeding  five 
pounds  unless  it  was  insured,  and  the  evidence  tended  to  show  that 
the  owner  had  concealed  the  nature  and  value  of  the  package,  and 
it  was  claimed  that  the  concealment  was  a  fraud  upon  the  carrier, 
and  avoided  his  contract.  But  the  court  held  the  carrier  liable,  and 
Bailey,  J.,  said :  "If  this  defendant  had  sent  the  ])ar'jel  by  the 
mail,  in  pursuance  of  his  contract,  1  should  have  been  of  opinion 
that,  under  the  circumstances  of  the  case,  he  would  iiot  have  been 
liable  for  the  loss,  but,  having  sent  it  by  a  different  mode  of  convey- 
ance, I. am  of  opinion  that  he  is  liable."  This  case  is  distinguislK-d 
from  the  previous  case  of  Bafeson  v.  Douuvan,  4  Barn.  &  Aid.  20, 
uu  the  ground  that  in  this  case  the  carrier  acted  in  direct  contra- 
fer.iiun  of  his  contract.    Jones  on  Bailments,  28. 

In  Oolenian  v.  Xew  York  Central  Railroad  Company,  33  X.  Y. 
610,  the  defendant  received  goods  at  Little  Falls,  destined  to  Xew 
York,  "  via  People's  Line^"  Albany,  and  agreed  to  deliver  them  to 
that  line  at  the  latter  place.  The  line  would  not  take  them,  and 
they  were  shipped  by  the  defendant  on  a  barge,  and  the  barge  and 
the  goods  were  lost.  The  defendant  was  held  to  be  liable,  and 
Porter,  J.,  said:  "When  forwarding  agents  send  goods  in  a  mtule 
prohibited  by  the  owner,  they  do  it  at  their  own  risk,  and  incur  the 
liability  of  an  insurer." 

The  same  rule  applies  in  case  of  deviation  of  a  ship  on  the 
voyage,  and  is  stated  by  Story,  as  follows:  "If  the  owner  deviate 
from  the  voyage,  he  is  responsible  for  all  loss,  even  from  unavertable 
casualty ;  for,  under  such  circumstances,  the  loss  is  traced  back 
through  all  the  intermediate  causes  to  the  first  departure  from  duty." 
Story  on  Bailments,  §  509.    If  it  could  be  shown,  in  such  a  case. 
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that  the  loss  must  cei-tainly  hare  occurred  from  the  same  cause,  if 
there  had  heen  no  default  misconduct  or  deviation,  the  carrier 
would  be  excused;  but  the  burden  of  proof  of  this  fact  would  ]>o 
upon  the  carrier.  Davis  v.  Garrett,  6  Bing.  716;  Danseth  v.  Wndr^ 
stupra;  Story  on  Bailments,  supra;  Abbott  on  Shipping,  302. 
The  defendant  in  this  case  relied  for  its  defensj  upon  the  contract 
made  with' the  Jefferson ville  Railroad  Company,  and  must  be  held 
to  affirm  all  its  provisions.  The  goods  in  question  were,  by  the 
contract^  to  be  sent  to  New  York  by  the  Pennsylvania  Railroad,  as 
indicated  by  the  letters  "P.  R.  R,"  There  could  not  have  been  a 
literal  performance  of  the  contract  to  send  them  by  "  all  rail."  It 
u  ;is  necessary  to  carry  them  across  the  Ohio  river  at  Louisville 
before  they  could  be  taken  upon  the  cars  of  the  Jeffersonville  Rail- 
road Company,  and  they  could  not  reach  'New  York  without  cross- 
ing the  Hudson  river  at  Jersey  City.  But  the  contract  is  to  have  a 
reasonable  construction,  and  the  necessity  of  crossing  ferries  in  the 
course  of  the  transportation  must  have  been  known  to  the  parties, 
and  this  water  carriage,  from  necessity,  must  be  deemed  to  have  been 
authorized.  The  contract  to  carry  by  rail  would  have  been  sub- 
2:tantiaUy  performed  by  the  transportation  by  rail  so  far  as  was 
[n*acticable.  The  defendant  was  a  carrier  from  Philadelphia  to 
New  York,  by  rail  to  South  Amboy,  and  thence  twenty  miles  to 
New  York  by  water.  It  is  found  by  the  court  that  this  distance 
by  water  was  a  part  of  the  regular  line  trav.ersed  by  the  defendant 
in  the  prosecution  of  its  business.  It  appears  in  the  evidence  that 
there  are  several  routes  of  carriage  between  Philadelphia  and  New 
York,  and  we  think  the  court  can  take  judicial  notice  of  the  exist- 
ence of  established  railroad  routes  genenilly  known  and  used.  The 
carrying  of  the  goods  .by  water  from  South  Amboy  to  New  York 
was  not  a  necessity.  The  defendant,  it  is  true,  by  its  line  could  not 
have  sent  them  otherwise ;  but,  upon  seeing  the  direction  in  the  hill 
of  lading,  it  could  have  declined  the  service,  together  with  the 
advantage  which  it  might  derive  from  performing  it  Having 
undertaken  to  carry  the  goods  in  violation  of  the  instructions  in 
the  contract,  it  lost  the  benefit  of  the  exception  from  liability.  This 
violation  of  duty  brought  the  goods  within  reach  of  the  peril  which 
(lostroyod  them,  and  the  defendant  is  liable  for  the  loss.  The 
judgment  should  be  reversed  and  a  new  tnal  granted.  Chief  Judge 
and  FoLGER  and  Kapallo,  JJ.,  concur.     Grover,  J.,  dissented. 
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Peckham,  J.,  did  not  sit.     Allen,  J.,  having  been  of  counsel,  did 
not  sit. 

Judgment  reversed.     Xew  trial  gnintcd. 

J)i(I(jineni  reversed* 

NOTi   -See  Burrmcn  ▼,  Aoru»(cft,  etc.,  R.  R.  On,  I  Am.  Rep.  78,  and  note;  NaOma 
Lock  Co.  ▼.  JTorcaster  R.  R.  (>».,  2  Id.  245 ;  Cincinnati,  etc.,  R.  R.  Co.  v.  Pontivs^  Id.  801 
Schneider  ▼.  Evatu^  8  Id.  56;  ToUdo,  Peoria,  etc.,  R.  R,  Co.  v.  MaTlmati,  4  Id.  601.- 


Kinkier,  appellant,  v.  Kixxikr, 

(45  N.  Y.535.) 
Conflict  of  latM.    Divorce  —  effect  of  decree  in  other  State. 

Where  a  husband  and  wife  were  married  in  Massacliusetts,  and  the  husband 
went  to  Illinois  and  filed  his  bill  in  equity,  and  the  wife  appeared  and  put 
In  an  answer  denying  the  equities  of  the  bill,  but  afterward,  by  collusion 
a  decree  of  divorce  was  entered  as  though  no  answer  had  been  interposed, 
the  divorce  is  valid  in  New  Vork,  and  the  wife  is  entitled  to  marry  again. 

A  Judgment  of  a  sister  State  cannot  be  impeacliiMl  by  showing  irregularity  in 
the  forms  of  proceeding,  or  a  non-compliance  with  some  law  of  the  State 
where  the  judgment  was  rendered  relating  thereto,  or  that  the  decision  was 
erroneous.  Jurisdiction  confers  power  to  render  the  judgment,  and  it  will 
be  regarded  as  valid  and  binding  until  set  aside  in  the  court  in  which  it  was 
rendered. 

Action  to  annul  a  marriage  on  the  ground  that  a  fonner  mar- 
riage of  defendant  was  still  in  force.  The  complaint  alleged  that 
defendant  was  married  in  Massachusetts,  in  1848,  to  Pomeroy;  that 
in  1855,  Pomeroy,  designing  to  evade  the  laws  of  tliat  State,  went 
to  Chicago,  Illinois,  and  filed  his  bill  in  equity  for  a  divorce  ;  that 
defendant  appeared  and  put  in  an  answer,  but  that  the  plaintiff  put 
in  no  replication  as  the  laws  of  the  State  required,  and  the  answer 
stood  confessed :  that  the  parties,  however,  by  collusion,  obtained 
a  decree  of  divorce  to  Ije  entered  as  if  no  answer  had  heeu  interposed, 
and  that  the  divorce  was  null  and  void  bv  the  laws  of  Illinois. 
In  Jnne,  18G1,  the  jiresent  plaintiff  and  delVndant  were  married 
There  were  two  grounds  of  demurrer  to  the  complaint:  lirst,  that 
this  court  had  no  jurisdiction  of  the  alleged  cause  of  action;  and 
•econd,  that  the  coni])laint  was  insufficient.  The  demurrer  was  sus- 
tained.   Plain litV  ;i]ipealed. 
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George  W,  Parsons,  for  appellant,  argued  that  a  judgment 
could  be  impeached  for  fraud,  and  cited  Story's  Gonfl.  of  liaws, 
§  608 ;  2  Kent's  Com.  107, 108 ;  Jackson  v.  Jackson,  1  Johns.  424 ; 
Borden  t.  Fitch,  15  id.  121 ;  Starbuck  v.  Murray,  5  Wend.  148  ,* 
Bradshaw  y.  Heath,  13  id.  407 ;  Myers  y.  Butler,  6  Barb.  613 ; 
Dodd  V.  Kerr,  42  id.  317 ;  Dobson  y.  Pearce,  12  N,  Y.  166 ;  Lazier 
V.  Westcotty  26  id.  153 ;  Smith  v.  Boodworth,  44  Barb.  198 ;  Butt- 
rick  V.  AUen,  8  Mass.  273 ;  Brissel  y.  Briggs,  9  id,  462 ;  Medway  v. 
Xetdham,  16  id.  157 ;  Hall  v.  Williams,  6  Pick.  247 ;  ^  Wn'cA  v. 
Kinneyy  4  Conn.  380,  385 ;  Wood  y.  FTa/ArtWon,  17  id.  500 ;  Warren 
Manuf,  Co,  y.  ^tna  Ins,  Co,,  2  Paine's  G.  G.  501 ;  Lawrence  y. 
Jarvis,  32  111.  304 ;  Kerr  y.  jTcrr,  41  N.  Y.  272.  As  to  divorce 
obtained  in  one  State  by  a  non-resident  he  cited  Harteau  y.  Harteau, 
14  Pick.  181 ;  Inhabitants  of  Hanover  y.  Thirner,  14  Mass.  227 ; 
Brown  y.  Brown,  1  McCarter,  78 ;  Lorley's  Case,  2  Clark  &  F. 
(House  of  Lords)  567,  note ;  Russell  &  Ryan's  Crown  Oases,  237 ; 
Story's  Confl.  of  Laws,  §§  228, 230 ;  2  Smith's  Lead.  Cases  (5th  Am. 
ed.)  606;  Touey  v.  Lindsley,  1  DowL  140.  Question  whether 
Illinois  court  had  jurisdiction  is  open  to  inquiry.  Lawrence  y. 
Jarvis,  32  111.  304;  Dred  Scott  y.  Sandford,  19  How.  (U.  S.)  402; 
Grocers^  National  Bank  y.  Clarke,  31  How.  123 ;  Bloom  y.  Burdick, 
1  Hill.  130 ;  Stanion  y.  Ellis,  12  N.  Y.  575 ;  Miller  v.  Brinkerhoff, 
4  Denio,  120 ;  Kerr  y.  Kerr,  41  N.  Y.  272 ;  Winship  v.  Winship,  1 
Green  (N.  J.),  107.  Foreign  laws  are  regarded  as  facts,  and  are  to 
be  proved.  Monroe  y.  Douglass,  1  Seld.  447.  Judgment  may  be 
impeached  in  direct  action.  Van  Alstyne  y.  Erwine,  1  Kern. 
338;  Decker  y.  Bryant,  7  Barb.  182;  Kerr  y.  JiVr,  41  N.  Y. 
275 ;  Sidensparker  y.  Sidensparker,  52  Me.  481 ;  2)6  Armond  y. 
Adams,  25  Ind.  455  ;  Sevan  y.  McMahon,  5  Jurist  (N.  J.)  686;  28 
Law  Jour.  Mat.  Cases,  127 ;  2  Swab.  &  Trist.  58 ;  White  y.  Knapp, 
46  Barb.  549. 

e7o/i;i  ^.  Reynolds,  for  respondent,  argued  that  the  Illinois  court 
had  jurisdiction,  and  that  the  judgment  rendered  was  not  void. 
Lane  v.  Bromniehnan,  17  111.  05;  Walker  v.  Rogan,  1  Wis.  697; 
Farringto7i  v.  A7»^,  1  Bradf.  182  ;  De  Laney  v.  Reed,  4  Iowa,  202 ; 
Cole  V.  ^^^//er,  43  Me.  401;  Kelly  v.  .l//z^,  3  Smeed,  59;  Sjnith 
V.  KnowltoHy  11  X.  n.  102 ;  Farmers^  L.  and  T.  Co.  v.  Mc- 
Kinney,  G  McLean,  1 ;  Simms  v.  Slomm,  3  Cranch,  300 ;  Preston 
r.  Clark,  9  Ga.  244.     The  judgment  cannot  be  impeached  collat- 
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erally.  Tilford  v.  Barney,  1  Iowa,  575;  People  v.  Bowningy  4 
Sandf.  193;  Latuprei/  v.  Xridd,  0  Fost.  (X.  H.)  229;  Wesson  y. 
Cftamherlain,  3  Comst.  332  ;  Maxwell  v.  PUtitiger,  2  Green,  156 ; 
Anderson  v.  -Fry,  6  Ind.  76 ;  Slate  x.  Conolly,  6  Ii^ed.  243 ;  Mil- 
ler V.  Barkeloo,  3  Eng.  318;  Brown  v.  -ffyreZ,  id.  384;  Cropsey 
V.  McKinjiey,  30  Barb.  48;  Burnsiecdy.  Ilced,di  id.  669;  jffar- 
ron  V.  JJ^aiV,  18  Ala.  668;  Mohley  v.  Mobley,  9  Ga.  247;  TTnjrA^  v. 
Marsh,  2  Green,  94 ;  Ranoul  v.  Griffie,  3  Md.  54 ;  i/i7fo  v.  Dickson, 
6  Rich.  487 ;  Vanderpoel  v.  Fan  Valkenburgk,  2  Seld.  190 ;  Cypheri 
y.  McClurSy  22  Tenn.  195.  The  court  has  never  claimed  jnrisdic- 
tion  tx)  grant  any  such  relief.  Sugnet  v.  Phelps,  48  Barb.  666. 
Morality  and  decency  require  its  refusal  in  the  present  case.  See 
Singer  v.  Singer,  41  Barb.  140. 

Ohuboh,  Ch.  J.  The  question  is,  whether  the  plaintiff  has  stated 
in  his  complaint  facts  sufficient  to  entitle  him  to  a  judgment  declar- 
ing the  marriage  contract  between  him  and  the  defendant  void. 
The  statute  declares  that  such  judgment  may  be  pronounced  for  the 
following  (among  other)  causes . 

"  That  the  consent  of  one  of  the  parties  was  obtained  by  force 
or  fraud.'* 

"  That  the  former  husband  or  wife  of  one  of  the  parties  was  Ut- 
ing,  and  that  the  marriage  with  such  former  husband  or  wife  was 
then  in  force." 

As  to  the  first  ground,  it  is  scarcely  ^laimed  that  the  allegations 
of  the  complaint  are  sufficient  to  make  a  case  of  fraud  under  the 
statute,  and  the  only  scround  insisted  upon  to  sustain  the  action  is 
that,  at  the  time  of  \m  marriage  with  the  plaintiff,  the  defendant 
had  a  husband  living  '  »  a  former  marriage  then  in  force.  If  the 
Illinois  judgment  wuo  oinding  upon  the  parties  to  it,  and  if  the 
defendant  and  her  former  husband  were  divorced  by  that  judgment, 
as  between  themselves,  their  marriage  was  not  in  force  when  the 
plaintiff  and  defendant  were  married.  The  complaint  alleges  that 
the  husband  went  to  Chicago  and  filed  his  bill  in  a  court  of  equity, 
and  that  the  defendant  appeared  and  put  in  an  answer  denying  the 
equities  of  tlie  bill,  and  that  afterward,  by  collusion,  a  decree  of 
divorce  was  entered  as  though  no  answer  had  been  interposed. 

The  court  liad  jurisdiction  of  the  subject-matter  of  the  action  ; 
that  is,  it  had  jurisdiction  to  decree  divorces  according  to  the  laws 
of  that  State ;  and  every  State  has  the  right  to  determine  for  itst-lf 
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the  ground  upon  which  it  will  dissolve  the  marriage  relation  of 
those  within  its  jurisdiction.  The  court  also  hail  jurisdiction 
of  the  parties  by  the  voluntary  appearance  of  the  defendant 
These  are  the  facts  stated.  It  is  true  that  the  complaint  states  that 
an  answer  not  replied  to  is  taken  as  true,  according  to  the  laws  of 
the  State  of  Illinois  and  the  practice  of  the  court,  and  ^'  in  conse* 
qnence  tliereof  the  said  court  could  not  entertain  jurisdiction  of 
said  case."  It  is  also  alleged  in  general  terms  that  the  judgment: 
was  void  in  the  State  of  Illinois.  These  ai*e  statements  of  law  and 
not  of  facts,  and  the  sufficiency  of  a  pleading  is  to  be  determined 
by  facts  stated,  and  not  by  the  conclusions  of  law  averred,  and  the 
facts  only  are  deemed  to  be  admitted  by  a  demurrer.  In  IStarhick 
V.  Murray^  5  Wend.  159,  Marcy,  J.,  said:  "That  part  of  the  plea 
in  this  case  which  alleges  that  the  defendant  was  not  bound  by  the 
laws  or  in  any  manner  subject  to  the  jurisdiction  of  MassachusettSi 
is  a  siatement  of  law,  and  not  of  fact.  *  *  *  It  is  a  question  of 
law  whether  he  was  bound  by  the  laws  of  Massachusetts  or  subject 
to  the  jurisdiction  of  its  courts.  Athough  the  defendant  was  not 
in  the  State,  he  might  have  authorized  the  entry  of  his  appear- 
ance.'' 

The  logic  of  the  complaint  seems  to  be  that  because  the  answer 
was  not  replied  to,  the  court  was  ousted  of  all  furtiier  jurisdiction 
in  the  case,  although  both  parties  had  appeared  and  the  subject  of 
the  action  was  properly  cognizable  by  the  court.  This  })osition 
cannot  be  sustained.  The  answer  might  have  been  withdrawn  or 
waived  in  open  court,  or  a  decree  entered  by  coust'iit.  Having 
jurisdiction  of  the  subject-matter  and  of  the  parties,  the  other 
questions  relating  to  the  pleadings  and  the  form  and  manner  of 
procedure  were  matters  of  regularity  merely,  for  which  the  juilg- 
ment  cannot  be  questioned  collaterally.  In  Shattenkivh  v.  Whcekr, 
3  Johns.  Ch.  276,  the  court  said:  "There  is  no  case  in  Avliich 
equity  has  ever  undertaken  to  question  a  judgment  fur  irregularity." 
It  is  insisted  that  the  Illinois  court  had  no  jurisdiction,  because  the 
plaintiff  in  that  action  was  not  a  bona  fide  resident  of  that  State. 
The  averments  in  the  complaint  on  this  subject  are  not  very  expli- 
cit. The  complaint  states  that  Pomeroy  resided  in  Massaehusettn 
and  went  to  Chicago  in  1854  or  1855  for  the  purpose  of  procnrin;; 
n  divorce  and  evading  the  laws  of  Massachusetts.  It  does  not  state 
ii)  terni.s  that  he  did  not  reside  in  Illinois  at  the  time  of  tiling  hia 
"ill ;  hut  it  does  state  that  the  defendant  put  in  an  answer  in  July, 
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1855,  denying  that  her  husband  ever  became  a  resident  of  Illinois, 
but  that  he  went  there  with  a  view  of  claiming  the  benefit  of  the 
laws  of  Illinois  concerning  divorces,  and  that  he  was  in  fact  a  resi- 
dent of  New  York.  It  is  probable  that  the  pleader  intended  to 
adopt  the  allegations  of  the  defendant  in  that  action  as  the  allega- 
tions of  the  plaintiff  in  this. 

.  Viewing  them  in  the  most  favorable  light  for  the  plaintiff,  the 
question  is  presented  whether  the  Illinois  decree  can  be  attacked  in 
this  State  in  a  collateral  action  because  the  plaintiff  in  that  action 
was  not  actually  a  b(ma  fide  resident  of  that  State  at  the  time.  I 
think  not.  It  is  conceded  he  was  there,  appeared  in  that  court  and 
Hied  his  bill,  and  took  the  decree.  The  question  whether  he  was  a 
resident  there,  so  as  to  enable  him  to  file  his  bill,  was  for  that  court 
to  determine,  and  although  it  may  have  decided  erroneously,  the 
decision  cannot  affect  the  validity  of  the  judgment.  The  stattis  of 
all  persons  within  a  State  is  exclusively  for  that  State  to  determine 
for  itself.  It  is  unnecessary  to  say  what  the  effect  might  be,  if  it 
was  alleged  that  Pomeroy  had  never  been  within  the  State,  although 
he  may  have  authorized  the  bill  to  be  filed  ;  but  it  is  conceded  he 
was  there,  and  sufficient  facts  are  alleged  to  give  the  Illinois  court 
power  to  decide  the  question  of  domicile,  and  the  judgment  is  not 
void,  if  we  concede  that  the  decision  was  erroneous,  and  if  it  is  also 
conceded  that  the  question  of  residence  is  vital  to  give  jurisdiction, 
A  wrong  decision  does  not  impair  the  power  to  decide,  or  the  val- 
idity of  the  decision  when  questioned  collaterally.  But,  aside  from 
this  consideration,  we  have  a  judgment  rendered  nearly  sixteen 
years  ago,  of  a  court  of  one  of  the  States  of  the  Union  having 
jurisdiction  of  the  general  subject-matter  of  the  action,  which 
decrees  a  divorce  of  the  marriage  contract  between  the  defendant 
and  her  former  husband.  I  think  such  a  judgment  is  protected  by 
the  constitution  of  the  United  States,  which  declares  that  "full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State."  This  meant 
that  it  must  have  the  same  faith  and  credit  as  it  has  in  the  State 
where  it  was  rendered,  it  must  liowever,  lie  a  judi^ment,  and  the 
parties  and  subject-matter  must  be  within  the  jurisdiction  of  the 
court.  Such  judgments  may  be  impeached  for  w.int  (»r  jurisdic- 
tion, and,  also,  for  fraud,  which  will  be  hereafter  noticeil.  Starbuck 
V.  Murray^  5  Wend.  148 ;  Kerr  v.  Kerry  41  N.  Y.  *iTi,  and  casei 
there  cited. 
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Until  1813,  the  courts  of  this  State  held  that  such  judgmenti 
stood  on  the  same  footing'  as  foreign  judgments.  Shumway  t. 
Stillmany  6  Wend.  447,  and  cases  there  cited.  But  in  Millar  y. 
DtiryeOf  7  Granch,  481,  it  was  decided  by  the  supreme  court  of  the 
United  States,  that  tiil  debet  was  not  a  good  plea  to  such  a  judg- 
ment, and  that  it  had  the  same  conclusiveness  in  every  other  State 
as  in  the  State  where  it  was  rendered.  Since  that  time,  the  decisions 
have  lieen  modified  so  as  to  conform  to  that  case.  In  Shnmwm/  v. 
StillmaHy  supray  Savage,  J.,  says :  ''An  examination  of  the  casei 
results  in  the  establishment  of  the  following  proposition :  That  the 
judgment  of  a  court  of  general  jurisdiction,  in  any  State  of  the 
Union,  is  equally  conclusive  upon  the  parties  in  all  the  other  States, 
as  in  the  State  in  which  it  was  rendered.  This,  however,  is  subject 
to  two  qualifications.  '1st.  If  it  appear,  by  the  record,  tliat  the 
defendant  was  not  served  with  process,  and  did  not  appear  in  person 
or  by  attorney,  such  judgment  is  void;  and,  2d.  If  it  appear,  by 
the  record,  that  the  defendant  appeared  by  attorney,  the  defendant 
may  disprove  the  authority  of  such  attorney  to  appear  for  him." 

If  there  is  no  appearance  in  fact,  there  is  no  judgment,  it  is  a 
nullity. 

Since  that  time  the  courts  have  steadily  adhered  to  this  position. 
In  Bicknell  v.  Fields  8  Paige,  445,  the  chancellor  said:  "It  is  at 
least  doubtful  whether  any  court  in  this  State  has  any  right  or 
power  to  inquire  into  the  regularity  of  a  judgment  recovered  in  one 
of  the  superior  courts  of  a  sister  State,  after  a  personal  service  of  the 
process  upon  the  party  against  whom  such  judgment  was  obtained.'* 
In  Dobson  v.  Pearce,  12  N".  Y.  156,  it  was  held  that  the  record  of  a 
judgment  of  a  sister  State,  when  the  parties  appeared,  is  conclusive 
in  this  State  as  to  the  subject-matter  of  the  action,  and  as  to  adl 
questions  litigatetl.  A  judgment  of  a  sister  State  cannot  be  im- 
peached by  showing  irregularity  in  the  forms  of  proceeding,  or  a 
non-compliance  with  some  law  of  the  State  where  the  judgment 
was  rendered  relating  thereto,  or  that  the  decision  was  erroneous. 
Jurisdiction  confers  power  to  render  the  judgment,  and  it  Avill  be 
regarded  as  valid  and  binding  until  set  aside  in  the  court  in  which 
it  was  rendered.     12  N.  Y.  supra. 

It  is  insisted,  however,  that  the  judgment  is  void  for  fraud.  It  is 
alleged  in  the  complaint,  that  after  the  pleadings  were  in,  a  dooice 
was  taken  pro  confesso  by  collusion^  which  I  infer  means  by  o<»ns('nt 
:r  agreement  of  the  parties. 

V0L.YI.— 18 
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It  is  a  rule  well  settled,  that  every  judgment  may  be  impeaclied 
for  frand,  and  this  applies  as  well  to  judgments  of  our  own  State 
as  to  those  of  other  States  or  foreign  judgments ;  but  what  ^ill 
constitute  fraud  sufficient  to  vitiate  a  judgment,  and  who  can  make 
the  objection,  and  under  what  circumstances  it  can  be  interposed, 
HTV  material  questions. 

The  rule  is,  that  there  must  be  facts  which  prove  it  to  be  against 
conscience  to  execute  the  judgment,  and  which  the  injured  party 
could  not  make  available  in  a  court  of  law,  or  which  he  was  pre- 
vented from  presenting  by  fraud  or  accident,  unmixed  with  any 
fraud  or  negligence  in  himself  or  his  agents.  Story's  Eq.  Jur., 
§  887.  This  decree  was  binding  upon  the  X)arties  to  it,  within  this 
rule.  No  fraud  is  alleged  by  either  against  the  other,  and  neither 
could  assert  that  it  was  not  a  valid  judgment,  as  they  were  both 
equally  guilty  of  the  fraud.  Bishop  on  Marriage,  §  706.  It  effectu- 
ally divorced  the  parties  to  it,  and  their  marriage  was  no  longer  in 
force  in  any  legal  sense.  The  plain tiif  in  this  action  has  not  been 
defrauded,  nor  is  he  injured  by  it. 

The  i)laintift'  wjis  entitled  to  marry  a  marriageable  person,  and 
though  she  may  not  have  been,  in  other  respects,  all  he  anticipated 
or  all  that  was  desirable,  yet  she  ^^as  competent  to  marry,  because 
*ier  former  marriage  was  not  then  in  force,  and  being  competent,  it 
is  of  no  legal  consequence  to  the  i>laintiff  how  she  became  so.  Con- 
ceding fraud  as  alleged,  he  cannot  avail  himself  of  it.  Ilis  success 
.n  this  case  would  have  no  effect  upon  the  status  of  the  former  hus- 
band, while  the  position  of  the  defendant  would  be  anomalous. 
By  the  judgment  in  this  action,  she  would  be  declared  the  wife  of 
her  former  hn8band,and  by  the  judgment  of  another  court,  equally 
binding  upon  her,  she  would  be  declared  not  to  be  his  wife.  She 
could  not  claim  marital  rights  from  either  husband,  and  it  would 
be,  at  least,  hazardous  to  marry  another. 

I  have  been  unable  to  find  any  authority  sanctioning  a  principle 
which  will  uphold  this  action.  It  is  claimed  that  the  case  of  Jack* 
son  V.  Jackson,  1  Johns.  424,  is  a  direct  authority  in  favor  of  it 
In  that  case  the  parties  were  married  and  resided  in  this  State.  The 
wife  went  to  Vermont  and  filed  a  bill  for  a  divorce,  for  causes  not 
sufficient  to  authorize  a  divorce  in  this  State.  The  husbahd  ap- 
peared and  defended  the  action,  which  resulted  in  a  decree  of 
divorce  and  a  judgment  for  alimony,  upon  which  tlio  wife  bronijiu 
an    action   in   this    State  to   recover    the    alin\onv.      The    co  in 
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decided  against  a  recovery,  on  the  ground  that  the  wife  could  noi 
acquire  a  domicile  in  Vermont  separate  from  her  husband,  and  also 
on  the  ground  that  tlie  i)arties  Avent  there  to  evade  the  laws  of  this 
State,  and  the  courts  here  would  not  enforce  the  judgment.  It  will 
be  seen  that  the  facts  in  material  points  are  quite  unlike  this  case. 
Here  it  does  not  appear  where  the  parties  were  married,  but  it  doea 
appear  that  they  did  not  reside  here,  but  in  Massae1iusetts,and  that 
the  laws  of  that  State  and  not  this  were  evaded,  and  in  that  case 
the  action  was  directly  upon  the  judgment        , 

But  I  am  unable  to  see  how  that  caise  can  be  sustained  in  the 
light  of  the  later  decisions.  In  the  first  place,  I  am  not  prepared 
to  assent  to  the  proi)osition  that  a  wife  may  not  have  a  domicile 
separate  from  her  husband,  when  she  has  a  cause  for  a  divorce,  and 
her  se])arate  and  antagonistic  interests  are  thus  concerned.  Bishop 
on  Marriage,  §§  728,  730.  Nor  can  I  assent  to  the  reason  given  for 
allowing  tlie  husband  to  repudiate  the  binding  force  of  the  judg- 
ment upon  him,  after  voluntarily  submitting  himself  to  the  juris- 
diction of  the  court,  and  litigating  the  case  upon  its  merits.  As  to 
him,  the  questions  litigated  were  res  adjudicata. 

It  is  to  be  regretted  that  marriage  and  divorce  laws  are  not  uni- 
form in  all  the  States,  and  we  think  they  should  all  confoim  to  the 
laws  of  this  State;  but  we  must  never  fail  lo  remember  that  the 
States  are  equal  in  power,  and  that  each  State  has  the  same  right 
to  exercise  its  judgment  in  the  passage  of  laws,  on  this  and  every 
other  subject,  that  our  own  State  has;  and  in  dealing  with  ques- 
tions of  this  character,  it  is  gratifying  to  know  that  the  require- 
ments of  the  constitution  accord  with  the  principles  of  the  "golden 
rule." 

It  is  now  well  settled  that  the  lex  loci  which  is  to  govern  married 
persons,  and  by  which  the  contract  is  to  be  annulled,  is  not  the  law 
of  the  place  where  the  contract  was  made,  but  where  it  exists  for 
the  first  time,  where  the  i)arties  have  their  domicile,  and  where  they 
are  amenable  for  any  violation  of  their  duties  in  that  relation. 
Story's  Confl.  of  Laws,  §  230  a. 

The  judgment  sustaining  the  demurrer  must  be  affirmed.     All 


concurring. 


Judgment  affirmed* 
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Elwood  ct  ah  V.  TiiK  Wf^teux  Uxiox  Tklegkaph  Co. 

(4dN.  Y.&49.) 
Telegraph  company — fraudulent  meiwige.    Negligence.     Evidence. 

A  telegraph  operator  at  T.  received  a  message  dated  at  E.  and  addressed  t« 
bankers  at  P.,  whiclf  read  as  follows:  *'  Keystone  bank  will  pay  the  check 
of  T.  F.  McCarthy  to  the  amount  of  twenty  thousand  d«)llars  (|20,000.) 
J.  J.  Town,  cashier  of  Keystone  bank."  The  person  presenting  the  message 
was  known  to  the  operator  by  the  name  of  McCarthy,  but  no  authority  from 
the  cashier  was  shown.  The  message  wa.s  transmitted,  and  pmvi*d  to  l»e 
fraudulent.  Held,  that  the  operator  was  guilty  of  gross  negligence,  for 
which  the  telegraph  company  was  liable. 

A.  witness  may  be  contradicted  by  circumstances  as  well  as  by  other  witnesses. 
Courts  and  juries  are  not  bound  to  refrain  from  exercising  their  judgment, 
uud  to  blindly  adopt  the  statements  of  the  witness,  for  the  simple  re-ason 
that  no  other  witness  has  denied  them,  and  that  the  character  of  the  wit- 
lif'ss  is  not  impeached. 

AcTiox  by  Elwood  et  al,  against  tlio  Western  Union  Telegraph 
Cunii)any,  to  recover  damagea  for  having  i)aid  ^10,000  on  the  faith 
of  a  fraudulent  message  transmitted  to  plaintiffs  by  defendant 
company.  The  j)laintiffs  are  bankers  doing  business  at  Pithole, 
l*a.,  and  on  the  12th  of  August,  1805,  they  received  the  followiiig 
telegram : 

"  From  Erie,  Pa.  Dated  August  12th  Forwarded  from  Titusville,  12  m. 
Received  August  12, 186,5. 

"7o  Pratheu,  Wadswoktii  &  Co.,  PUMe: 

"  Keystone  bank  will  pay  the  checks  of  T.  F.  McCarthy,  to  the  amount  of 
twenty  thousand  dollars  ($20,000). 

"(Insured.^  Keystone  Bank." 

The  plaintiffs  observed  that  the  name  of  the  officer  of  the  bank 
had  been  omitted;  and  a  second  message  was  received  with  tlie 
addition  of  the  words  "John  J.  Town,  cashier  of  Keystone  bank.'* 
Near  the  close  of  the  day,  McCarthy  presented  himself  at  plain'itf'a 
banking  house  and  drew  ^10,000  on  the  faith  of  the  telegram,  and 
h^ft  Ihe  ri'mainiiig  *10,000  to  his  credit.  It  appeared  that  the  tele- 
gram was  IVaiuluU'nt ;  that  McCarthy  himself  had  presented  the 
U'lt'gnmi  :it  Titusville  for  transmission;    that  the  oiKirators  knew 
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McCarthy  by  that  name;  that  he  showed  no  authority  from  the 
cashier.  The  operators  at  the  Titusville  ofSce,  however,  swore  that 
they  did  not  send  the  second  message ;  and  there  was  some  evidence 
to  sliow  that  there  was  a  break  in  the  line  at  the  time  the  second 
message  was  purported  to  be  sent.  The  jury,  upon  this  point,  found 
Bgainst  defendants.  A  message,  of  which  the  following  is  a  copy, 
was  claimed  by  the  Titusville  operators  to  have  been  sent  by 
McCarthy : 

"  Erie  lOth,  186    .      ) 
"  To  T.  E.  McCarthy  :  Forwarded  from  Tituaville.  11th,  ] 

"  I  have  made  arrangements  at  Keystone  bank  for  jou  to  draw  on  me  at 
Bight.  H.  w:  Hamlin." 

-J.  J.  Town,  Cauthierr 

The  evidence  on  this  point  is  reviewed  in  the  opinion.  Defend- 
ant's counsel  suggested  and  insisted  that  an  accomplice  of  Mc- 
Cartliy  had  cut  the  wire  between  Titusville  and  Pithole,  and,  by  the 
nse  of  a  temporary  battery,  had  telegraphed  the  second  message; 
but  there  was  no  evidence  of  this.  Judgment  for  plaintiffs  for 
$13,193.94,  which  was  afliimed  at  general  term.  The  defendants 
further  appeal  to  this  court. 

0.  A  Loiory,  for  api)ellant,  cited,  on  contradiction  of  presump- 
tion, Burrill  on  Cir.  Ev.  36;  3  Black.  Com.  371 ;  Tibhetts  v.  Dowd, 
23  Wend.  292,  294;  Miller  v.  Ship  Resolution,  2  Dall.  22;  Best's 
Law  of  Ev.  (5th  Eng.  ed.)  §  IIG ;  Miicheson  v.  Oliver,  3  E.  &  B.  318 ; 
Newioji  v.  Pope,  1  Com.  110 ;  Lomer  v.  Meeker,  25  N.  Y.  361 ;  U.  S.  v. 
9  Packages,  1  Paine  Cir.  Ct.  R.  137,  141,  142.  On  the  function  of 
the  jury,  Rudd  v.  Davis,  3  Hill,  284;  7  id.  529;  Wild  \.  Hudson 
R.  R.  R.  Co^  24  X.  Y.  430 ;  Mason  v.  Lord,  40  id.  476,  484.  On 
negligent  act  done  in  the  absence  of  the  master,  Oiblin  v.  McMul- 
kn,  L.  R,  2  Privy  Council,  319,  335 ;  1  East,  105 ;  Colenian  v. 
Riches,  29  Eng.  L.  &  Eq.  323 ;  Norway  v.  Grant,  10  C.  B.  665 ; 
Amer.  Law  Rev.  187i,  207  to  209. 

Amasa  J.  Parker,  for  respondents. 

Rapallo,  J.  The  material  question  upon  this  appeal  is,  whether, 
upon  the  evidence,  the  court  was  justified  in  leaving  it  to  the  jury 
to  determine  whether  or  not  the  message  in  controversy  was  trans- 
miited  from  Titusville  to  Pithole  by  any  of  the  employees  of  the 
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ierfiiduiit  at  llie  1'itusville  oflic*:?.  Tlie  receipt  ul"  I  he  message  al 
the  Pit  hole  ottice  over  the  defendant's  wires,  and  its  delivery  to  the 
plaintiffs  by  the  defendant's  agent,  as  coming  from  Titusviile,  were 
suflicient,  prima  facie  at  least,  to  establish,  as  against  the  defend- 
ant, tliat  it  was  transmitted  in  the  ordinary  course  from  the  Titiis* 
ville  oflice,  and  to  throw  upon  the  defendant  tlie  burden  of  disproying 
that  fact. 

But  it  is  claimed  on  the  part  of  the  defendant  that  it  was  con- 
clusively proved  by  the  testimony  of  the  three  operators  at  the 
Titusviile  office,  that  the  message  was  not  sent  from  that  office; 
that  the  cv)urt  should  have  been  governed  by  that  evidence,  and 
itself  decided  the  question  of  fact,  and  that  it  was  error,  in  that 
state  of  the  proofs,  to  submit  it  to  the  jury. 

The  only  theory  by  which  the  testimony  of  the  operators  is  sought 
to  be  reconciled  with  the  conceded  fact  of  the  receipt  of  the  mes- 
sage at  Pithole  over  the  defendant's  wires  is,  that  the  wires  wore 
cut  by  McCarthy,  or  a  confederate,  at  some  intermediate  point,  and 
a  machine  there  applied  whereby  the  message  was  transmitted. 
And  it  is  claimed  that  the  court  was  bound  to  solve  the  difficulty, 
by  ])resuming  that  this  was  actually  done,  rather  than  to  permit 
the  jury  to  pass  upon  the  credibility  or  accuracy  of  recollection  of 
the  witnesses. 

There  was  no  evidence  in  support  of  the  theory  that  the  wires 
were  cut,  except  the  physical  impossibilty  that  the  message  could 
have  been  transmitted  by  any  other  means,  if  not  sent  from  one  of 
the  defendant's  offices.  It  is  true  that  there  was  evidence  of  a  break- 
In  the  circuit  at  about  the  time  in  question ;  but  as  this  break 
occurred  before  two  o'clock,  when  McCarthy  applied  to  have  his 
message  sent,  there  is  no  ground  for  assuming  that  he  had  any 
agency  in  it,  for  it  frustrated  his  own  plan  by  preventing  the  send- 
ing of  the  message  at  two  o'clock,  which  the  defendant's  agent  was 
willing  and  endeavored  to  send,  and  would  have  sent  at  that  time 
but  for  the  break. 

The  defendant  contends,  however,  that  the  possibility  of  such  an 
interference  reduces  the  evidence  of  the  sending  of  the  message 
from  Titusviile  to  a  mere  presumption,  which  is  entirely  destroyed 
by  the  positive  testimony  of  the  defendant's  agents,  and  that  their 
evidence  must  be  treated  as  uncontradicted  and  unimpeached.  And 
numerous  authorities  are  cited  in  support  of  the  proposition  that 
neither  the  court  or  jury  is  at  liberty  to  disbelieve  such  evidenci' 
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It  is  undoubtedly  the  general  rule  that  where  unimpeached  wit- 
aesses  testify  distinctly  and  positively  to  a  fact  and  are  uncontra* 
dieted,  their  testimony  should  be  credited  and  have  the  effect  of 
overcoming  a  mere  presumption.  Newton  v.  Pope,  1  Cow.  110; 
Lomer  v.  Meeker^  25  N.  Y.  3G1.  But  this  rule  is  subject  to  mary 
qualifications.  There  may  be  such  a  degree  of  improbability  in 
the  statements  themselves  as  to  deprive  tliem  of  credit,  however 
positively  maile.  The  witnesses,  though  unimpeached,  may  have 
sucli  an  interest  in  the  question  at  issue  as  to  affect  their  credibility. 
The  general  rules  laid  down  in  the  books  at  a  time  when  the  inter- 
est absolutely  disqualifieil  a  witness,  necessarily  assumed  that  the 
witnesses  were  disinterested.  That  qualification  must,  in  the  pres- 
ent state  of  the  law,  be  added.  And  furthermore,  it  is  often  a 
difficult  question  to  decide  when  a  witness  is,  in  a  legal  sense, 
nncontnulicted.  He  may  be  contradicted  by  circumstances  as 
well  as  by  statements  of  others  contrary  to  his  own.  In  such 
cases,  courts  and  juries  are  not  bound  to  refrain  from  exercising 
their  judgment  and  to  blindly  adopt  the  statements  of  the  witness 
for  the  simple  reason  that  no  other  witness  has  denied  them,  and 
that  the  character  of  the  witness  is  not  impeached. 

V^^ry  clear  and  decisive  evidence  was  required  in  this  case  to 
cjjtaDlish  that  the  message  which  came  over  the  defendant's  wire.? 
was  not  communicated  in  the  natural  and  ordinary  manner.  From 
the  necessity  of  the  Ciise,  such  evidence  as  there  is  to  that  effect 
proceeds  wholly  from  parties  having  an  important  interest  in  the 
question.  Each  of  them,  if  guilty  of  the  negligent  act,  would  have 
the  strongest  motive  to  deny  it,  as  the  admission  would  subject  him 
or  her  to  severe  responsibility  for  the  consequences.  This  is  a  con- 
trolling consideration  in  determining  whether  the  stiitcnients  of 
these  witnesses  should  be  taken  as  conclusive.  Without  imputing 
a  want  of  truthfulness  to  these  witnesses,  we  think  that  their  rela- 
tion to  the  subject-matter  in  controversy  was  of  itself  sutllciLiit  to 
take  from  the  court  the  right  to  dispose  of  the  case  u])on  thi.-ir 
evidence  and  to  require  that  the  jury  should  pass  upon  the  weii^ht 
to  be  given  to  their  statements.  There  is  also  a  want  of  distinct- 
ness in  the  statements  of  the  witnesses,  irrespective  of  any  question 
of  credibilitv. 

The  defendants  claim  that  each  of  the  operators  positively  deniea 
s<»nding  the  message  in  question.  This,  however,  is  not  perfectly 
plear.     Mary  J.  Carr  testifies,  that  McCarthy  handed  a  message  to 
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Reynolds,  who  handed  it  to  her  to  send,  and  that  she  sent  it,  the 
whole  of  it ;  that  she  and  Reynolds  were  in  the  office  when  it  waa 
handed  to  her;  that  it  purported  to  come  from  Erie.  She  does  not 
know  to  whom  it  was  addressed,  and  she  thinks  it  was  signed  by 
the  cashier  of  a  bank.  The  one  signed  "  Keystone  Bank  "  (Ex.  B., 
1)  was  shown  to  her,  and  she  says  she  did  not  send  that.  A  tran- 
script of  a  message  from  Hamlin  to  McCarthy  of  August  10th  was 
then  shown  to  her.    It  is  in  these  words : 


:( 


"  Erie,  10th,  186  . 
"  To  T.  P.  McCarthy  :  Forwarded  from  Titueville,  11th 

"  I  have  made  arrangements  at  Eeyotone  Bank  for  joa  to  draw  on  me  at 
Bight. 
-  J.  J.  Town.  CaMwr  H.  W.  HAMLIN." 

The  name  of  J.  J.  Town^  cashier,  appears  on  the  left-hand  side 
of  the  transcript  of  that  message.  She  says  she  thinks  that  is  the 
one  she  sent.  That  that  is  the  one  that  McCarthy  handed  in,  and 
that  she  sent  Yet  that  was  a  telegram  addressed  to  McCarthy 
himself,  and  not  designating  any  place  to  which  it  was  to  be  sent 
There  is  much  obscurity  about  this  testimony.  If  the  message 
contained  in  that  paper  arrived  at  Titusville  in  McCarthy's  absence, 
and  was  forwarded  to  him  at  some  other  place,  and  the  paper  shown 
was  the  transcript  of  the  telegram  received  by  McCarthy,  it  would 
be  intelligible.  But  it  is  difficult  to  understand  how  he,  being 
present,  could  have  handed  it  in  as  a  message  to  be  telegraphed  to 
himself,  or  how  Miss  Carr  could  send  it,  it  not  being  directed  to  any 
place.  The  incongruity  of  this  statement  is,  of  itself,  sufficient  to 
cast  a  doubt  upon  its  accuracy.  If  Miss  Carr  is  mistaken,  then,  in 
saying  that  that  is  the  message  which  McCarthy  handed  in  and  she 
sent,  then  her  testimony  that  she  did  send  one,  which  was  handed 
in  by  him  and  signed  by  the  cashier  of  a  bank,  is  open  to  the  con- 
struction that  the  message  telegi*aphed  by  her  was  the  message  in 
controversy.  It  is  shown  that  she  was  in  the  Titusville  office  on 
the  afternoon  in  question ;  that  she  was  the  oj^erator  there  in  the 
day-time,  and  she  has  not  expressly  denied  sending  the  message  in 
dispute.  It  was  not  shown  to  her  at  the  trial,  nor  was  she  directly 
interrogated  in  respect  to  it  She  was  only  shown  the  message  B, 
No.  1,  and  the  Hamlin  message. 

The  recollection  of  Reynolds  also -seems  to  be  very  inaccurate. 
He  speaks  of  forwarding  to  Pi  thole,  the  message  which  McCarthy 
had  received  from  Eric,  signed  Hamlin,  changing  the  signature  and 


MAY  TERM,  1871.  145 


Elwood  T.  The  Wefltern  Union  Telegraph  Co. 


addressing  it  Prather,  Wadsworth  &  Co.,  and  says  that  the  body  of' 
the  dispatch  was  the  same,  substantially,  as  those  of  the  12th  of 
August^  and  addressed  to  the  plaintiffs.    Exhibits  B,  1  and  B,  2. 
Yet,  on  insp'iction,  it  is  apparent  that  the  purport  of  the  message 
of  the  12th  was  very  different  from  that  of  the  Hamlin  message. 

The  eyidence  as  to  the  duration  of  the  break  in  the  line  is 
entirely  too  uncertain  to  be  regarded  as  conclusiye.  It  consists  of 
an  estimate  of  time  without  disclosing  any  events  by  which  it  was 
marked  or  could  be  accurately  measured. 

The  proof  relied  on  as  negativing  the  sending  of  the  message 
from  the  Titusville  office  is  far  from  being  of  that  clear  and  satis- 
fiictory  character  which  would  justify  the  court  in  determining  it 
to  be  conclusive.  The  question  ^as  therefore  properly  submitted 
to  the  jury. 

That  the  sending  of  such  a  message  in  the  name  of  the  cashier 
of  a  bank,  at  the  request  of  the  party  who  was  thereby  held  out  as 
entitled  to  credit  for  a  large  amount,  without  any  evidence  of  his 
authority  to  use  the  name  of  the  cashier,  it  being  dated  at  Erie, 
though  known  to  have  originated  at  Titusville,  was  an  act  of  gross 
negligence,  is  too  clear  to  admit  of  argiiment. 

The  act  was  done  in  the  direct  course  of  the  employment  of  the 
agent.  The  agent  was  placed  in  the  office,  and  in  the  control  of 
the  instruments,  to  use  them  in  transmitting  messages  for  a  com- 
pensation. If  the  agent  performed  that  diity  in  a  negligent  man- 
ner, whereby  the  plaintiff  was  injured,  the  principal  is  clearly  liable. 
Transactions  of  the*  most  important  character  are  daily  carried  on 
by  means  of  telegraphic  communication,  and  the  confidence  which 
the  public  is  invited  to  and  does  repose  in  the  care  with  which  the 
proprietors  of  these  lines  conduct  the  business,  is  a  source  of  large 
remuneration  to  such  proprietors.  They  incur  a  corresponding 
degree  of  responsibility,  and  must  be  held  to  the  exercise  of  such 
care  and  caution  as  it  is  in  their  power  to  employ,  in  order  to  avoid 
being  made  the  instruments  of  deception  and  fraud. 

The  question  sought  to  be  raised  on  the  argument,  as  to  the  lia- 
bility of  the  defendant  m  case  the  act  by  which  the  plaintiff  was 
injured  were  a  willful  wrong  of  the  defendant's  operator,  is  not 
properly  before  us  for  adjudication.  The  only  mode  in  which  that 
point  was  attempted  to  be  raised  on  the  trial  was  by  the  motion  for 
a  nonsuit.  One  of  the  grounds  of  nonsuit  specified  was,  that  the 
def^vdant  was  not  chargeable  for  the  willful  fraud  of  its  opciator. 
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The  court  could  not  determine  as  matter  of  fact  that  the  opera- 
tor was  a  party  to  the  fraud,  or  acting  in  collusion  with  McCarthy, 
and,  therefore,  could  not  properly  nonsuit  on  that  ground.  If  the 
defendant  desired  to  have  that  question  passed  upon,  he  should  have 
requested  the  court  to  submit  it  to  the  jury,  and  to  charge  as  to  the 
effect  of  a  finding  in  favor  of  the  defendant  upon  that  point  No 
such  request  was  made,  and  it  is  not  necessary,  therefore,  now  to 
consider  what  instruction  should  have  bsen  given  in  that  respect, 
if  applied  for. 

The  remaining  points  are  fully  discussed  in  the  opinions  rendered 
at  the  general  term,  and  we  agree  with  their  conclusions. 

The  judgment  should  be  affirmed,  with  costs.    All  concurring 
except  FoLOER,  J.,  who  did  not  sit 

Judgment  affirmed. 


Wabing  et  oL  v.  Thb  Ikdejcnitt  Fibe  Iksubakce  Co.,  apfieUant 

(46N.T.a(».) 

Fire  inturanee-^eomirueihn  of  poHey, 

▲  policy  of  fire  iDKurance  was  issQed  on  property  "  sold  bat  not  removed."  A 
loes  having  occurred,  in  an  action  by  the  insured,  heid,  that  pro|M»rty,  th« 
legal  title  to  wUicli  had  paaeed  to  t)ie  vendee,  but  which  had  l^et* u  left  in 
the  poenession  of  the  insured  by  consent  of  the  venaee,  free  of  charge,  wu 
covered  by  the  policy;  and  that  the  insured  could  recover,  in  trust,  for  ih» 
▼endee. 

Action"  on  a  policy  of  fire  insurance  by  Waring  ei  al,  commission 
merchants  and  brokers  in  petroleum  and  its  products.  Tlio  ]iolicy 
was  issued  September  13, 18G5,  and  contained  a  clause,  in  writing, 
as  follows:  '^Do  insure  Waring,  King  &  Co.,  against  loss  or  damage 
by  fire  to  the  amount  of  (3,000,  on  refined  carbon  oil  and  ])ackage8 
containing  the  same,  their  own,  or  held  in  trust  on  commission,  or 
gold,  but  not  removed,  contained  in  bonded  warehouse."  1'en  other 
policies  were  obtained  at  the  same  time  in  different  companies^ 
aggregating,  with  the  first-named  policy,  $30,000.  Subsequently 
part  of  the  property  was  sold,  but  it  remained  in  the  possession  of 
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the  insured,  they  informing  the  purchasers  it  was  covered  by  insur- 
ance until  remored*  A  total  loss  occurred  by  fire  October  8,  18G5; 
whereupon  plaintiff  brought  this  action  to  recover  on  account  of 
property  ousold  and  sold  but  not  removed.  Judgment  for  plaintiff; 
which  was  affirmed  at  general  term*  An  appeal  was  then  taken  to 
this  court 

Wliuler  H.  PeckJiam,  for  appellants. 

F,  F.  Marburt/y  for  respondents,  cited  Pindar  v.  Kings  County 
Lis.  Co.,  36  N.  Y.  650 ;  Stilwell  v.  Staples,  19  id.  401 ;  Herkimer  v. 
Riccy  27  id.  180 ;  Rolker  v.  Great  Western  Ins.  Co.,  3  Keyes,  17 ; 
Herkimer  v.  Rice,  27  N.  Y.  179;  SliltoeU  v.  Staples,  19  id.  403; 
Lee  v.  Adsit,  37  id.  86 ;  Watson  v.  Tlie  Monarch  F.  and  L.  Ins.  Co.^ 
5  Eil.  &  Black.  870 ;  Walsh  v.  Washington  Ins.  Co.,  32  N.  Y.  427 ; 
Siter  V.  Morse,  13  Penn.  220 ;  Ooodall  v.  N.  E.  M.  and  F.  his.  Co.^ 
5  Fost  1C9,  186;  Rogers  v.  The  Traders?  Ins.  Co.,  6  Paige,  596; 
Dolbg  V.  The  India  and  London  Life  Ins.  Co.,  15  Com.  B.  365,  E. 
G.  \*.y  vol.  80 ;  Waters  v.  Monarch  F.  and  L.  Ins.  Co.,  5  Ell.  & 
Black.  875,  879. 

FoLGEK,  J.  Though  there  was  a  time,  after  the  making  of  the 
policy,  at  which  the  property  was  covered  by  it,  and  the  pluiutitTs 
were  insured  by  it,  it  must  be  conceded  that  when  the  property  wwa 
destroyed  by  fire,  the  plaintiffs  had  no  such  interest  in  it,  as  that 
iliey  suffered  any  immediate  pecuniary  loss.  The  proof  is,  that 
they  hml  sold  the  oil  and  received  their  pay.  The  proof  also  is, 
that  the  oil  was  on  store  in  a  United  States  bonded  warehouse,  and, 
that,  by  the  delivery  of  invoices  and  guagor's  certificates  to  veiuleea 
of  the  plaintiffs,  there  had  been  a  complete  delivery  of  the  property 
to  the  vendees,  according  to  the  custom  of  the  trade.  Nothing 
more  was  to  be  done  to  it  by  the  vendors  to  enable  the  vendees  to 
remove  it.  But  the  phice  of  storage  had  not  been  changed.  It 
remained  on  store,  where  it  had  been  deposited  by  the  i)hiintiff8, 
without  expense  to  the  vendees.  It  was  also  testified  (under  the 
defendant's  objection)  that  the  plaintiffs,  according  to  custom  in 
Philadelphia,  retained  the  possession  of  it.  It  is  evident  tliat  the 
plaintiffs  had  no  property  in  the  oil,  nor  any  lien  upon  it  for  pur- 
chase-money, or  any  charges  of  any  kind.  But  they  did  have  the 
possession  of  it  by  the  consent  of  vendees,  and  thus  the  right 
to  possession  as  against  all  the  world  but  the  vendees. 
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Under  this  state  of  the  facts,  it  is  to  be  determined  whether  the 
contract  of  insurance  may  be  so  construed,  either  from  its  language 
or  from  the  surrounding  circumstances,  as  that  it  can  be  determined 
that  the  defendants  meant  to  continue  the  risk  taken  upon  this  oil 
after  it  was  sold  and  delivered  by  the  plaintiffs ;  and,  also,  whether 
they  meant  to  insure  the  pecuniary  interest  in  it  of  any  other 
persons  than  the  plaintiffs. 

We  have  but  little  difficulty  in  holding  from  the  peculiar  phrase- 
ology of  the  policy,  that  something  other  was  meant  than  property, 
of  which  a  contract  of  sale  had  been  made,  but  of  which  no  delivery 
had  yet  taken  place.  "  Sold  but  not  delivered,"  is  a  phrase  common 
with  insurance  men,  and  has  an  ascertained  and  definite  meaning. 
It  applies  to  property  of  which  a  contract  of  sale  has  been  made, 
but  of  which  the  ownership  has  not  been  changed  by  a  delivery  in 
pursuance  of  the  contract.  "  Sold  but  not  removed,"  is  another, 
and  we  deem  a  newer  form  to  express  something  else.  We  judge 
that  it  was  meant  to  cover  that  which  had  been  sold,  and  of  whicK 
a  legal,  binding  delivery  had  been  made,  the  ownership  and  right 
of  control  of  which  had  passed,  but  which  had  not  been  in  fact 
removed,  of  which  no  change  of  place  indicated  a  change  of  owner- 
sliip  and  possession.  It  is  easy  to  be  seen,  that  it  might  be  an 
ndvantage  and  a  convenience  to  the  plaintiffs  to  have  a  policy  which 
would  thus  cover  property,  once  theirs  for  sale,  but  after  that  sold 
and  delivered  and  paid  for.  In  the  great  rapidity,  number  and  value 
of  the  transactions  in  such  a  commodity,  in  such  a  market,  such 
an  insurance  would  much  facilitate  the  business  of  both  parties, 
increasing  that  of  the  vendors  and  making  safe  that  of  the  vendees. 
If  the  plaintiffs  had  a  shifting  policy,  which  would  change  with 
their  daily  transactions  in  the  property,  and  cover  it  to-day  as  in 
the  ownership  of  the  plaintiffs,  the  next  day  as  that  held  by  them 
in  trust  or  on  commission,  and  the  next  as  that  of  some  complete 
vendee,  who  had  not  yet  had  the  time  or  the  occasion  to  remove  it, 
much  time,  trouble,  care  and  expense  would  be  saved  to  customers, 
and  thus  would  arise  a  persuasive  inducement  for  dealers  to  becoma 
the  vendees  of  these  plaintiff^.  Thus  it  is  to  be  seen  that  the  adop- 
tion of  this  phraseology,  novel,  and  taking  in  property  not  thereto- 
fore or  without  it  covered  by  the  terms  of  a  policy,  had  a  purpose  on 
the  part  of  the  assured,  one  which  was  voluntarily  and  intelligently 
acceded  to  by  the  insurer.  For  though  the  use  of  it  increased  in 
some  degree  the  burden  upon  the  company,  it  could  not  have  been  by 
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the  company  inserted  in  the  policy  aimlessly,  or  without  compreben- 
eion  of  its  meaning.  I  do  not,  from  the  whole  written  description  of 
the  property  to  be  covered  by  the  policy,  doubt  that  such  was  its  mean- 
ing. It  comes  to  this  by  natural  steps.  The  risk  is  taken  **  on 
refined  carbon  oil.'*  First,  "  their  own  ;?  f.  <?.,  that  which  the  plain- 
liiTs,  during  the  term,  held  as  their  own  property,  owned  and  pos« 
sessed  by  them.  Second,  "held  in  trust;"  i.  e.,  that  of  which  they 
had  the  care  and  custody,  intrusted  to  them  as  representatives  of 
others,  and  for  which  they  are  responsible  to  the  owner  {StilhoeU  v. 
Staples,  19  N.  Y.  401) ;  and  in  this  term  may  be  included  that 
which  they  had  sold  but  not  delivered.  Hdrd,  "  held  on  commis> 
sion  ;'*  t.  e.,  that  which  they  held,  coming  into  or  continuing  in 
their  care  and  custody  for  the  purpose  and  with  the  duty  of  sale. 
Fmirth,  that  which  was  "sold  but  not  removed,*'  an  additional 
phrase,  not  to  be  supposed  a  repetition  of  the  meaning  of  the  others,, 
but  to  have  been  used  as  an  addition  to  their  meaning,  taking  in 
that  which,  once  having  been  their  own,  or  once  having  been  held 
by  them  on  commission,  had  been  fully  sold  and  technically  deliv* 
ered ;  the  title  and  the  right  of  possession  changed,  but  not  yet 
removed  from  that  place  of  storage.  The  phraseology  comprehends 
all  this,  and  goes  naturally  and  regularly,  as  expressive  of  a  well-^ 
formed  intention  to  comprehend  all,  and  to  aflSx  the  indemnity  of 
the  contract  to  the  property  in  whatsoever  of  these  conditions  it 
should  be,  and  throughout  them  all.  And,  provided  that  there  is 
some  one  in  fact  beneficially  interested  in  the  policy  as  an  assured, 
there  is  nothing  contrary  to  the  policy  of  the  law  in  intending  and 
effecting  such  an  insurance,  and  it  may  be  upheld.  For  here  is  an 
actual  subject  of  a  risk,  and  the  proviso  being  met,  there  is  a  person 
who  has  an  interest  in  the  subject,  and  is  himself  affected  by  the 
risk.  We  have,  then,  here,  a  policy  which  did,  in  its  inception,  by 
its  terms,  cover  this  particular,  property,  and  did  designedly  cover  it* 
And  we  have  a  policy,  by  which  it  was  meant  by  insurer  and  insured 
that  the  risk  taken  should  cover  and  adhere  to  the  same  property, 
after  it  had  left  the  ownership  of  the  persons  designated  by  name 
m  it;  by  which,  necessarily,  it  was  also  meant  to  follow  and  to 
cover  that  property  in  the  ownership  of  the  vendee  of  the  original 
owner  named  in  the  policy.  It  is  not  forbidden  by  the  law  that 
a  policy  should  be  so  framed  as  that  the  insurance  shall  be  in- 
aeparably  attached  to  the  property  meant  to  be  covered,  so  that 
successive  owners,  during  the  continuance  of  the  risks,  shall  become^ 
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in  turn,  the  parties  really  insured.  2  Daer  on  Ins.  49,  Lecture  9, 
§31. 

But  it  remains  to  be  seen  whether  this  contract  of  insurance  could 
be  mode  or  continued  in  the  name  of  the  plaintiffs  for  the  benefit 
of  tlieir  vendees  not  especially  designated.  It  is  laid  down  in  broad 
terms  that  one  may,  in  his  own  name,  insure  the  property  of  another 
for  the  benefit  of  the  owner  without  his  previous  authority  or  sanc- 
tion, and  that  it  will  inure  to  the  benefit  of  the  owner  upon  a  sub- 
sequent adoption  of  it,  even  after  a  loss  has  occurred  Angeii  on 
Ins.,  §  79,  cited  and  approved  by  Denio,  Ch.  J. ;  Herkimer  v.  Rice^ 
27  N.  Y.  163-181. 

In  the  edition  of  Angell  which  is  before  me  (Boston,  1844),  the 
authorities  cited  to  sustain  this  proposition  disclose  some  relation 
existing  between  the  person  who  effected  the  insumuce  and  was 
named  in  the  policy,  and  the  property  insured,  either  as  the  agent 
for  the  owner  or  as  the  occupant  of  the  property,  or  as  having  the 
care,  possession  and  control  of  it  as  bailee.  Agents,  commission 
merchants  or  others,  having  the  custody  of,  and  being  responsible 
for,  property,  may  insure  in  their  own  names ;  and  they  may,  in 
their  own  names,  recover  of  the  insurer  not  only  a  sum  equal  to 
their  own  interest  in  the  property  by  reason  of  any  lien  for  advauoea 
or  charges,  but  the  full  amount  named  in  the  policy  up  to  the  value 
of  the  property.  In  all  such  cases,  the  right  to  insure  and  the  right 
to  recover  seem  to  be  founded  upon  the  relation  above  adverted  to. 
See  De  Forrest  v.  Fulton  Ins,  Co.,  1  Hall  Sup.  Cl  84;  Stillwell  r. 
Staples,  10  N.  Y.  401 ;  Siter  v.  Molts,  1  Harris'  Penn.  St.  218. 

The  right  is  put  upon  the  fact,  that  having  the  possession  of  the 
property  exclusive  as  to  all  but  the  owner,  to  whom  they  are  respon- 
«ible,  they  have  the  right  to  protect  it  from  loss,  so  that  it  or  its  value 
may  be  rendered  to  the  owner  when  he  calls  for  his  own.  Now 
there  did  in  this  case  exist  a  relation  between  the  plaintiffs  and  the 
property  and  its  owner.  Although  it  had  been  sold  and  paid  for, 
and,  in  legal  contemplation,  delivered,  its  place  of  storage  had  not 
been  changed.  For  the  purpose  of  saving  expense  in  storage,  for  the 
purpose  also,  it  may  be  inferred  from  all  the  circumstances,  of  saving 
expense  of  a  new  insurance,  it  was  left  in  the  same  warehouse,  and  by 
the  custom  of  the  trade,  as  is  said,  in  the  possession  still  of  the  plain- 
tiffs. Thus  wsis  established  that  relation,  which  enabled  the  plaintiffs 
to  prolong  the  defendant's  risk  upon  the  property.  And  although 
the  vendees  of  the  plaintiffs,  the  owners  of  the  property,  are  not  by 
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name  or  i>eculiar  mention  designated  in  the  policy,  there  are  terms 
there  which  have  been  held  to  bring  within  sach  a  contract  persona 
not  named  in  it.  but  yet  interested  in  the  property  insured,  which 
may  be  done.  1  Phillips  on  Ins.  197,  §  382 ;  p.  202,  §  388.  The 
phrases  describing  property  "as  held  in  trust,"  or  "on  com- 
mission,'' and  kindred  terms,  in  a  policy  to  an  agenc,  factor  or  the 
like,  have  been  held  as  giving  to  the  owner  of  the  property  a  right 
to  take  the  place  of  the  insured,  to  adopt  the  contract,  and  to 
enforce  it  in  his  own  name  or  that  of  his  agent  Lae  v.  AdsUy  supra; 
StiUwell  y.  Staples,  supra.  Some  cases  go  farther  than  this,  and 
hold  that  one  may  insui'e  in  his  own  name  the  property  of  another 
for  the  benefit  of  the  owner,  without  his  previous  sanction  or  author- 
ity, and  that  it  will  inure  ^to  the  party  intended  to  be  protected  upon 
his  subsequent  adoption,  even  after  a  loss  has  occurred.  Millen- 
lerger  v.  Beaconiy  9  Barr.  (Penn.  St.)  198.  Of  course  it  must  be 
made  to  appear  that  the  owner  was  in  the  intention  of  the  person 
effecting  the  insurance  when  the  contract  was  made.  1  Phillips  on 
In&  198,  §  383.  Such  intention  need  not  have  fastened  at  the 
time  of  entering  into  the  contract  upon  the  very  person,  who,  when 
the  contract  matures,  seeks  to  take  the  benefit  of  it  Otherwise 
policies  to  commission  merchants,  warehousemen,  factors  and  per- 
sons in  the  position  of  these  plaintiffs,  in  which  are  clauses  of  this 
general  nature,  would  be  of  little  avail.  For,  obviously,  it  cannot 
be  foreseen  who  will,  in  the  course  of  the  term  of  the  policy,  come 
into  such  relations  with  them.  And  it  is  to  be  assumed  that  every 
one  was  in  the  intention  of  the  insurer,  who  subsequently  with 
design  takes  such  relations  to  him  as  brings  him  within  the  clauses 
of  the  policy.  The  intention  must  have  been  to  effect  insurance 
for  any  person  and  ujl  persons  who,  during  the  running  of  the 
policy,  should  have  goods  within  its  description  of  property  insured. 

And  such  intention,  we  hold,  appears  from  the  phraseology  of 
this  policy.  Bunker  brothers  were  vendees,  of  the  plaintiffs,  of 
property  "sold  but  not  removed."  One  of  that  firm  was  a  witness 
upon  the  trial  of  the  case.  Nothing  shows  that  they  repudiate  the 
contract  made  or  continued  for  their  benefit  And  though  the 
action  is  in  tne  name  of  the  persons  named  in  the  policy,  their 
recovery  will  be  in  trust  for  Brnker  Brothers.  StiUwell  v.  Staphs^ 
iupra. 

Section  118  of  the  Code  declares,  that  the  term  "  trustee  of  an 
express  trusty''  as  therem  used,  shall  include  a  person  with  whom  or 
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in  whose  name  a  contract  is  made  for  the  benefit  of  another,  and 
permits  an  action  on  the  contract  to  be  brought  in  the  name  of  the 
trustee.    So  this  action  is  properly  brought  in  that  respect. 

The  exception  to  the  admission  of  testimony  was  not  well  taken. 
Tl\6  objection  was  to  the  question  put,  and  this  called  for  no  more 
than  the  agreement  of  the  plaintiffs  and  their  vendees  as  to  storage. 
It  was  not  improper  or  immaterial  to  show  tnat  they  made  it  a  part 
of  their  bargain  that  the  oil  should  remain  where  it  was,  in  the 
warehouse,  without  charge  for  storage,  and  that  it  remained  in  the 
possession  of  the  plaintiffs.  It  was  part  of  the  whole  arrangement 
between  the  plaintiffs  and  their  customers,  by  which,  when  oil  w;i3 
sold  but  not  removed,  it  remained  free  from  expense  for  stonigc, 
and  covered  by  the  prior  policy  of  instiranoe.  It  could  not,  of 
course,  force  upon  the  defendants  any  contract  different  from  the 
one  which  they  made  with  the  plaintiffs ;  but  it  was  material  to  aid 
in  showing  with  what  purpose  the  peculiar  phraseology  of  this 
policy  was  adopted.  It  was  not  in  contradiction  or  explanation  of, 
or  addition  to,  a  written  contract  It  was  proof  of  a  fact  which 
existed  after  the  sale  and  delivery,  that  though  the  sale  and  deliv- 
ery were  in  legal  contemplation  complete,  the  subject  of  the  sale 
remained  in  the  vendor's  possession,  in  accordance  with  a  custom 
of  the  trade  in  that  city.  The  judgment  of  the  court  below  must 
be  affirmed,  with  costs,  to  the  respondent 

All  agree,  except  Paokham,  J.,  who  does  not  sit 

Judgment  affirmed. 
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(Mmman  earner — goode  destined  beyond  line — "  recteonable**  time  for  ddivery. 

Defendant,  a  carrier  of  goods  destined  to'a  point  bejond  its  line,  had  transported 
them  to  the  end  of  its  roate,  and  given  the  usual  notice  to  the  succeeding 
carrier,  a  line  of  vessels.  The  goods  were  destroyed  on  the  evening  fol- 
lowing their  arrival,  and  while  in  defendant's  possession.  Bold,  that, 
although  the  defendant  was  readj  to  deliver  the  goods  to  the  sneoeedlng 
carrier,  yet  it  was  liable,  as  common  carrier,  for  a  reasonalrle  time,  imtil» 
according  to  the  usual  course  of  business,  a  veiiel  of  the  saooeeding  ear- 
ner could  anive  to  take  the  goods. 
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Action  by  MiUs  et  al.  v.  Tlie  Michigan  Central  R,  R.  Co.^  to 
recover  the  ralne  of  wheat  shipped  at  Kalamazoo,  Mich.,  October 
16, 1865,  by  defendant's  railroad,  and  destined  for  Albany,  N.  Y., 
via  Detroit  and  Buffalo.  The  wheat  was  consigned  to  ''  Mills  & 
McMartin,  Albany,  N.  Y.,  by  lake  and  rail ; "  and  was  placed  in  two 
cars,  one  of  which  arrived  at  Detroit  October  17th,  the  other  the 
18th,  where  it  was  destroyed  by  Hre  in  the  freight-house  of  defend* 
ant  on  the  evening  of  the  last-mentioned  day.  It  was  the  custom 
for  defendant  to  ship  goods  marked  "  by  lake  and  rail,"  by  the  New 
York  Central  propeller  line,  running  from  Detroit  to  Buffalo.  It 
was  the  established  usage  of  the  several  lake  lines  to  receive  notice 
of  the  arrival  of  goods  designed  for  transportation  across  the  lake 
by  notices  deposited  in  boxes  designated  for  them.  Defendant  had 
complied  with  this  usage,  and  the  wheat  was  ready  to  go  forward ; 
but  no  vessel  was  ready  to  take  it  As  bearing  on  the  question  of 
liability,  defendant  introduced  in  evidence  the  charter  of  the  com- 
pany, which  provides  (section  16)  that : 

'^  The  said  company  may  charge  and  collect  a  reasonable  sum  for 
storage  upon  all  property  which  shall  have  been  transported  by 
them  upon  delivery  thereof  at  any  of  their  depots,  and  which  shall 
have  remained  at  any  of  their  depots  more  than  four  days :  Pro- 
videdy  that,  elsewhere  than  at  their  Detroit  depot  the  consignee  sliull 
have  been  notified,  if  known,  either  personally  or  by  notice  left  at 
his  place  of  business  or  residence,  or  by  notice  sent  by  mail,  of  tlie 
receipt  of  such  property,  at  least  four  days  before  any  storage  shall 
be  charged,  and  at  the  Detroit  depot  sacli  notice  shall  be  given 
twenty-four  hours  (Sundays  excepted),  before  any  storage  shall  be 
charged;  but  such  storage  may  be  charged  after  the  expiration  of 
wkA  twenty-four  hours  upon  goods  not  taken  away :  Provided,  that 
in  dU  cases,  the  said  company  sJiall  be  responsible  for  goods  on  deposit 
in  any  of  their  depots  awaiting  deliverg,  as  warehousemen  and  not 
as  eofnmon  carriers/'  The  defendants  also  gave  in  evidence,  as  a 
oonstmction  of  this  proviso,  the  report  of  Hale  v.  Michigan  Cen- 
tral R.  R.  Co,,  6  Mich.  243.  Judgment  for  plaintiff,  which  was 
affirmed  at  general  tenn.    Appeal  by  defendant 

Amasa  J.  Parker,  for  appellant,  cited  £dws.  on  Bail,  528,  530 ; 
Garsidi  v.  The  Trent  Nav.  Co.,  4  T.  R  681 ;  McDonald  v.  West  R. 
R.  Cor,,  34  N.  Y.  497,  600;  Van  Santvoord  v.  St.  John,  6  Hill,  167 ; 
Thomas  v.  B.  and  P.  R.  R,  10  Mete.  472 ;  Nor  waif  Co.  v.  B,  and  M. 
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R.  R,  1  Gray,  263 ;  Ooold  v.  Chapin,  20  N.  Y.  259 ;  Hempstead  t* 
y.  Y.  C.  R.  R,  28  Barb.  486 ;  Fisk  v.  NewtoUy  1  Denio,  45 ;  Ang. 
OQ  Car^  §  75 ;  Story  on  Bail,  §  449 ;  Bed£  on  R.  R.,  254,  §  8 ; 
Pierce  on  R  R.  Law,  435,  ei  seq.;  27  Vt  110;  32  N.  H.  523;  22 
Conn,  1 ;  2  Kent's  Com.  454,  458 ;  Story  on  Confl.  of  Laws,  §  76, 
oco. ;  Waldron  v.  RitchingSy  9  Abb.  X.  S.  368 ;  Pen.  and  Or.  Steam- 
ihip  Co.  V.  Sliandy  3  Moore's  ?•  C.  2T2. 

Samuel  Hand  and  Matthew  HaU,  for  respondent,  cited  McDonald 
V.  W.  R  k.  Cor.,  34  N.  Y-  497 ;  Ladue  v.  OrtffitJi,  26  id.  364 ;  Mtiler 
V.  Steam  Nav.  Co.,  6  Seld.  431 ;  Ooold  v.  Cliapin,  20  N.  Y.  269 ; 
Blume7ithal  v.  Brainerd,  38  Vt.  413 ;  3foses  v,  B.  R.  i?.,  32  N.  H. 
523 ;  Morris  R.  R.  v.  Ayres,  6  Dutch.  (N.  J.)  393 ;  Brentnall  v.  &. 
R.  R.  Co.y  32  Vt  665 ;  American  Co.  v.  Baldwin,  26  111.  504 ;  Wood 
V.  Crocker,  18  Wis.  345;  AngU  v.  Miss.  R.  i?.,  9  Iowa,  487;  Gt 
West.  R.  R.  V.  Crouch,  3  Hurl.  &  Norm.  183;  Buckley  v.  Ot.  WesL 
R.  R,  18  Mich.  121 ;  McMullen  v.  Mich.  South.  R.  R.,  16  id.  79 ;  Mich. 
R.  R.  Co.  V.  Ward,  2  id.  539 ;  Dwarris  on  Stat.  764 ;  Wayinan  v. 
SoutJiard,  10  Wheat.  130 ;  Laws  of  1848,  442,  §  2 ;  6  Seld.  431 ;  20 
N.  Y.  264 ;  Bissell  v.  Northern  hid.  and  C.  R.  R.,  22  id.  260,  263  ; 
Hyde  v.  Goodfww,  3  Comst  266 ;  Jewell  v.  Wright,  30  K  Y.  259 ; 
Gaur  T.  Frank,  36  Barb.  320 ;  Decouche  y.  Lavetier,  3  Johns.  Gh. 
100 ;  Monroe  v.  Douglass,  1  Seld.  447. 

FoLOER,  J.  Unless  the  defendants  were  relieved  from  their 
liability  as  common  carriers  by  the  provision  in  their  charter  to  be 
noticed  hereafter,  they  could  only  be  discharged  therefrom  by  a 
delivery  of  the  wheat  to  the  next  carrier  in  the  line  of  transports- 
tion,  or  by  a  notice  to  him  that  it  was  ready  for  delivery,  and  the 
lapse  of  a  reasonable  time  for  him  to  take  it  away,  and,  in  the  event 
of  his  neglect  so  to  do,  the  proper  storage  of  the  same,  or  by  the 
doing  of  some  act  indicating  a  renunciation  of  the  relation  of  carrier. 
McDonald  v.  West.  Trans.  Co.,*34  N.  Y.  497 ;  Goold  v.  Chapin,  20 
id.  259.  The  wheat  was  not  actually  delivered,  nor  is  it  shown  that 
notice  of  its  arrival  was  actually  brought  home  to  the  next  carrier 
in  the  line  of  transportation.  Notice  was  given,  however,  according 
to  a  custom  prevalent  with  the  defendants  and  carriers  who  were 
used  to  take  goods  from  them.  This  custom  was  to  deposit  a  written 
notice  of  the  presence  of  freight  in  a  letter  box  appropriated  to  tbe 
|>articular  carrier  by  whose  line  the  freight  was  to  go.     To  this  box 
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Uie  succeeding  carrier  hod  constant  access.  The  custom  was  uni- 
form and  fnlly  recognized  by  all  connecting  lines.  But  it  is  not 
shown  that  the  plaintiffs  or  their  agent  who  shipped  the  wheat  from 
the  initial  point  of  carriage  knew  of  this  custom.  If  the  plaintiffs 
are  to  be  considered  as  contracting  with  a  reference  to  this  custom 
of  the  defendants  and  their  connecting  lines,  then  it  must  be  held 
that  the  deposit  in  the  proper  box,  of  the  notice  to  the  succeeding 
carrier,  was  all  the  notice  to  him,  which  the  law  required  of  the 
defendants.  And  the  rule  seems  to  be,  in  this  State,  that  the  ship- 
per of  goods,  where  there  is  no  express  contract,  is  held  to  have 
agreed  with  the  carrier  for  the  transportation  and  disposal  of  them 
in  the  way  usual  and  customary  with  the  carrier.  St.  John  v.  Van 
Santvoord,  6  Ilill,  157.  But  there  needed  not  only  notice  to  the 
carrier  next  in  line,  of  the  arrival  of  the  wheat,  but  a  hipse  of 
reasonable  time  for  him  to  take  it  away,  and,  in  his  neglect  so  to  do, 
some  disposition  of  it  by  the  defendant,  indicating  its  intention  no 
longer  to  be  charged  as  carriers  of  it.  What  shall  be  a  reasonable 
time  is  also  to  be  determined  by  the  circumstances  of  each  ctise.  It 
appears,  from  the  testimony,  that  this  wheat  was  received  by  the 
defendants,  to  be  delivered  by  them  to  a  propeller  of  the  New  York 
Central  railroad  line  of  propellers  on  Lake  Erie,  and  that,  in  such 
case,  the  defendant  skipped  the  goods  by  the  first  vessel  of  that  line 
which  could  take  them  after  their  arrival  in  Detroit.  Here,  then, 
was  a  question  to  be  determined  in  their  favor,  before  the  defendant 
conld  claim  that  they  were  discharged  from  their  liability  as  com- 
mon carriers.  And  we  think,  that  as  it  was  the  custom  of  the 
defendants  to  bring  forward  to  Detroit  merchandise  designed  to  be 
shipped  through  the  lake  by  this  propeller  line,  and  to  then  ship  it 
by  the  first  vessel  of  the  line  which  could  take  it  after  its  arrival, 
the  reasonable  time,  which,  after  notice  to  the  propeller  line,  that 
line  had  to  take  away  the  goods,  did  not  expire  until  there  was  a 
vessel,  which,  in  the  ordinary  course  of  business,  could  take  the 
goods  away.  The  custom  of  the  defendants  should  opcnite  against 
them  in  tills  respect,  as  well  as  for  them  in  respect  to  the  giving  of 
notice.  And  it  is  to  be  held  that  they  made  their  contract  affording 
this  reasonable  time  to  the  shipper  and  the  succeeding  carrier,  just 
as  the  shippers  made  their  contract,  that  notice  deposited  in  the 
box  should  be  a  good  notice  of  the  arrival  of  the  goods.  There  is 
no  proof  in  the  case,  but  that  the  wheat  would  have  gone  forward, 
had  it  not  been  destroyed,  by  the  first  vessel  of  the  line  of  pro- 
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pellers  which  could  take  it.  Aud  the  defendants  having  contracted 
to  take  it  from  Kalamazoo,  and  so  to  ship  it  forward  from  Detroit, 
were  not,  from  any  thing  which  appears  in  this  case,  discharged 
from  their  liability  as  common  carriers  of  the  wheat  For  though 
notice  was  given  of  its  arrival,  reasonable  time  for  taking  it  from 
the  custody  of  the  defendants  had  not  elapsed,  nor  had  the  defend- 
ants done  any  act  of  storage  or  otherwise  which  changed  their 
relation  to  the  plaintiffs  of  common  carriers  of  the  wheat 

Neither  do  we  think  that  the  section  from  the  charter  of  the 
defendants,  which  was  produced  at  the  circuit,  and  to  which  our 
attention  has  been  called,  has  the  effect  to  relieve  them.  The 
design  of  that  section  is  to  accord  a  right  to  the  defendants,  to  wit, 
that  of  charging  a  price  for  the  storage  of  goods  after  certain  notice, 
and  after  holding  the  goods  for  a  certain  time.  The  proviso  which 
the  section  contains,  and  which  is  relied  upon  by  the  defendants  to 
limit  their  liability  in  this  case,  does  not  act  independently  of  the 
rest  of  the  section,  and  of  itself  give  to  the  defendants  another 
privilege,  right  or  exemption.  It  is,  on  the  other  hand,  restrictive 
or  explanatory  merely  of  the  affirmatively  enacting  part  of  the  sec- 
tion, and  limits  its  effect  favorably  to  the  defendants.  So  that  the 
section  and  proviso  together  do  no  more  than  declare  that  when 
goods  have  arrived  at  the  warehouse  of  the  defendants  in  Detroit, 
they  may  charge  storage  upon  them,  after  notice  of  their  arrival 
and  a  lapse  of  twenty-four  hours  therefrom ;  but  the  availing  them- 
selves of  this  right  so  to  charge  shall  not  continue  their  liability  as 
common  carriers;  but  that,  in  all  cases,  where  they  have  chosen  to 
exercise  this  right,  they  shall  be  held  only  to  the  liability  of  ware- 
housemen for  goods  thus  awaiting  delivery.  In  other  words,  the 
section  was  to  apply  only  to  goods  which  had  reached  their  place  of 
final  destination  and  there  awaited  delivery,  and  not  to  goods  on 
their  way  from  the  possession  of  the  defendants  to  that  of  another 
connecting  carrier.  The  judgment  should  be  affirmed,  with  costi 
to  the  respondent 

All  concurring,  except  Psckham,  J.,  who  sat  in  the  court  below. 

Judgment  affirmed. 
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Bliss,  appellant,  ▼.  Obbblit. 
(tfK.T.en.) 

CbvmumU.    Water-tpTi7ig$.    Pmtdathti^ 

1W  omiar  of  a  fum  granted  to  plaintiff  the  right  to  dig  oat  and  box  up  a 
^zing  thereon,  and  to  pat  a  pipe  in  it  leading  to  plaintiff '0  home,  and  war> 
ranted  these  rights  to  plaintiff.  Held,  that  the  owner  did  not  thereby  oore- 
nant  that  he  shoald  not  dig  a  spring  on  another  part  of  his  farm  (twent j- 
seven  feet  distant)  to  sapplj  his  baildings  with  water,  althoagh  by  so  doing 
plaintiff's  spring  shoald  become  aseless,  on  account  of  the  ondergfoond 
percolation  being  redaoed. 

AcnoN'  by  Blias  against  Greeley.    The  opinion  states  the  case. 

Odh  OlosBy  for  appellant,  cited  Broom's  Leg.  Max.  863;  % 
Washb.  on  Real  Prop.  622,  623 ;  Clark  v.  Est.  of  Canroe,  88  Vt 
469 ;  Balston  v.  Bensted,  1  Gampb.  463 ;  Dexter  v.  Prov.  Ag.  Co.^  1 
Story,  387;  Dickinson  ,r.  Grand  June.  Oanal  Co.y  7  Exch.  282; 
Smth  T.  Adams,  6  Paige,  435 ;  Acton\.  Blundell,  12  Mees.  &  Wels. 
3^4;  Greenlief  v.  Francis^  18  Pick.  117;  Roath  v.  Dri-^oll,  20 
Conn.  523 ;  Frazier  v.  Brown,  12  Ohio,  294. 

Robert  8.  Hart,  for  respondent,  cited  Acton  v.  Blundelly  supra; 
Chassemore  y.  Richards,  7  House  of  Lords  Gas.  349 ;  PixUy  1.  Clark^ 
35  N.  Y.  527 ;  Trust,  of  Delhi  v.  Youmans,  50  Barb.  319 ;  Dixon  t. 
Clow,  24  Wend.  190 ;  Haldeman  v.  Burckhardt,  45  Penn.  St  519 ; 
Palmer  y.  Wetmore,  2  Sandfl  318 ;  Meyers  y.  Oemmel,  10  Barb.  537. 

Pbckhak,  J.  In  1849,  one  Hayiland,  in  consideration  of  one 
dollar,  granted  to  this  plaintiff,  by  deed,  and  to  his  heirs  and 
assigns  foreyer,  the  *^  right  and  use  to  dig,  stone  up  or  box  up  a  cer- 
tain spring  of  water  situated  on  the  lands  of  said  Hayiland 
(describing  its  location) ;"  also  ''to  haye  the  rights  use  and  priyi- 
lege  of  digging  and  laying  a  pipe  through  the  property  of  Hayi- 
land for  the  purpose  of  leading  the  water  from  said  spring  to  the 
house  of  said  plaintiff; "  also,  he  has  the  right  to  enter  on  the  lands 
t/L  Hayiland  to  keep  the  pipe  in  repair.  Hayiland  reseryed  to  him- 
self and  his  heirs  the  right  of  drawing  water  from  said  spring  by  a 
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pipe  or  pipes  inserted  into  said  spring  in  such  a  manner  as  to  leave 
two  inches  of  water  above  the  pipe  of  the  plaintiff;  also  reserved 
the  right  to  alter  the  coarse  of  the  pipe  of  plaintiff  at  any  time 
when  necessary  for  the  purpose  of  digging  a  cellar  or  other  improve- 
ments when  the  same  can  be  done  without  injury  to  the  jilaintiff. 
Haviland  covenanted  to  warrant  and  defend  the  plaintiff,  etc.,  in 
the  quiet  enjoyment  of  said  rights  and  privileges.  Havihind  sub- 
sequently conveyed  his  farm  to  the  defendant,  subject  to  the  rights 
granted  to  the  plaintiff.  The  plaintiff  dug  down  and  boxed  up  the 
spring,  put  in  a  pijie,  and  conducted  the  water  to  his  house,  some 
sixty  rods  from  the  spring,  and  used  it  till  interrupted  by  the 
defendant 

In  this  state  of  things  the  defendant  caused  another  spring  to  be 
dug  ujwn  her  farm,  some  twenty-seven  feet  from  the  other,  about 
four  feet  deep,  tlie  spring  dug  by  tlie  defendant  being  upon  land 
between  one  and  two  feet  higher  than  the  hind  at  the  other  spring ; 
whereby,  as  the  justice  at  special  term  found,  tlie  water  in  the 
plaintiff's  spring  has  been  reduced  in  quantity  and  deteriorated  in 
quality,  and  has  in  fact  been  i*endered  nearly  useless. 

The  simple  question  is,  had  the  defendant  the  right  to  dig  the 
new  spring  under  these  circumstances  ?  The  special  term  held  she 
had  not,  and  enjoined  her  from  digging  further.  On  appeal  the 
general  term  reversed  this  judgment,  one  judge  dissenting. 

It  will  be  observed  that  the  trial  court  has  not  found  that  tl^is 
digging  by  defendant  was  done  maliciously,  for  the  mere  purpose  of 
injuring  the  plaintiff,  nor  can  any  inference  of  that  kind  be  drawn 
or  presumed  from  the  findings,  as  the  defendant  offered  to  show  on 
the  trial  the  puqiose  for  which  she  wanted  this  new  spring,  and 
the  testimony  was  rejected  on  the  plaintiff's  objection. 

In  this  Ciise,  the  grant  and  the  covenants  of  the  grantor  are  the 
precise  measure  of  the  plaintiff's  right  God.  on  Easem.  185,  and 
cases  there  cited. 

For  a  small  consideration,  the  owner  of  the  farm  granted  to  the 
plaintiff  the  right  to  dig  out  and  box  this  spring,  and  to  put  a  pipe 
in  it,  of  not  over  a  certain  size,  and  to  enter  on  his  land  to  keep  the 
pipe  in  repair.     lie  warranted  these  rights. 

Did  he  thereby  covenant  that  he  would  not  use  the  rest  of  hif 
fUrm  in  a  farmer-like  manner?  That  he  would  not  improve  it  by 
buildings,  by  digging  cellars  or  otherwise,  as  his  interests  might 
require?    Or,  if  he  built,  that  he  should  not  dig  a  spring  on 
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tnother  part  of  bis  farm  to  supply  his  buildings  with  water,  if 
by  so  doing  be  should  reduce  tlic  underground,  percolating  supply 
to  the  plaintiff's  spring  ?    I  think  not 

The  deed  to  the  plaintiff  contains  no  covenant  against  doing  any 
of  these  things;  and,  since  the  lie  vised  Statutes,  none  can  be 
implied.     1  R.  S.  73,  §  6, 140;  id.  750,  §  10. 

There  is  a  reservation  that  the  grantor  may  alter  the  course  of 
the  pipe  for  the  purpose  of  digging  a  cellar,  or  other  improvements, 
where  the  same  can  he  done  without  injury  to  the  grantee.  This 
was  a  necessary  reservation,  otherwise  the  grantor  would  have  had 
no  authority  to  alter  the  course  of  the  pipe  for  any  improvement 
there.  But  this  reservation  was  wholly  unnecessary  as  to  the  rest 
of  the  farm. 

Had  the  parties  thought  otherwise*  is  it  not  clear  that  provision 
would  have  been  made  in  the  deed  for  other  improvements  upon 
other  parts  of  the  farm,  when  the  grantor  was  so  careful  as  to  the 
part  actually  occupied  by  the  plaintiff's  pipe  ?  Did  he  intend  to 
provide  for  improvements  in  that  limited  locality,  and  yet  subject 
tlie  whole  residue  of  his  farm  entirely  to  the  uses  of  this  spring, 
unless  he  could  dig  and  improve  it  in  other  places  without  impair- 
ing the  supply  to  the  spring  ?  The  intent  of  the  parties  should 
govern,  if  it  can  be  found  in  the  deed. 

The  conceded  rule,  that  a  grant  carries  with  it  every  incident 
necessary  to  make  the  grant  effectual,  does  not  aid  the  plaintiflEl 
Piatt  on  Gov.  56-58,  and  cases  there  cited;  1  Saund.  321,  and  cases 
dted ;  Whitehead  v.  Parks,  2  Hurl.  &  Norm.  870 ;  Nortliam  v.  Hur- 
fey,  1  E.  &  B.  665 ;  22  L.  J.  Q.  B.  183 ;  Hodgson  v.  Field,  7  East, 
613 ;  Henning  v.  Burnetty  8  Exch.  187 ;  22  L.  J.  Exch.  79 ;  WiU 
Hams  V.  James,  L.  R,  2  C.  P.  677;  36  L.  J.  C.  P.  256 ;  Blatchford  v. 
Mayor  of  Plgmonth,  3  Bing.  (N.  C.)  691 ;  6  L.  J.  N.  S.  C.  P.  217. 

Whitehead  v.  Parks  is  an  instructive  case,  but  I  do  not  think  it 
controls  this.    The  grant  there  was  much  broader  than  here. 

There  is  here  no  grant  of  any  waters  outside  of  that  spring, 
under  or  above  the  earth.  But  the  grantor  reserved  the  right  to 
reduce  the  spring  by  direct  means  to  two  inches  above  the  plain* 
tiff's  pipe. 

The  grant,  here,  is  limited  and  specific  It  grants  the  right  to  dig 
and  box  up  a  spring,  and  to  insert  a  pipe  therein,  and  conduct  it 
over  the  grantor's  land.  This  did  not  make  a  servient  estate  nf  the 
orantor's  whole  farm.     It  is  difficult  to  see  how  the  plaintiff 
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acquired  more  thereby  than  if  he  had  obtained  a  grant  in  fee  of  the 
land,  including  the  spring  and  the  track  of  the  pipe.  Under  a 
grant  in  fee,  it  is  quite  clear  that  he  could  have  no  relief  against  ^he 
acts  found  in  this  case.  Pixley  v.  Clark,  35  N.  Y.  527,  and  cases 
there  cited ;  Trustees  of  Delhi  v.  Youmans,  decided  in  this  court, 
ante,  362 ;  2  Wash,  on  Beal  Prop.  (3d  ed.)  325,  and  cases  there  cited. 

This  grant  prevents  the  grantor  and  his  assigns  from  any  snb- 
stantial  interference  with  the  spring  or  the  pipe.  It  does  not  pre- 
vent their  improvement  or  use  of  the  residue  of  the  farm.  Had 
the  parties  designed  to  make  the  whole  farm  servient  to  this  eaae* 
ment,  they  should  have  expressed  that  purpose. 

In  the  absence  of  such  expression  the  grantor  is  permitted  to  lue 
the  residue  of  his  farm,  as  any  proprietor  may  his  land. 

A  late  author  observes :  ^'  In  such  case,  if  the  grantee  be  dis- 
turbed, he  is  disturbed  by  one  exercising  a  natural  right  to  which 
he  is  entitled ;  he  is  justified  in  his  act,  and  the  party  disturbed 
can  have  sustained  no  legal  jury.''    God.  on  Easem.  288« 

But  it  does  not  clearly  appear  that  the  plaintiff  cannot  possibly 
recover  upon  any  ground  upon  another  trial.  Therefore,  the 
supreme  court  should  have  granted  a  new  trial  instead  of  render- 
ing judgment  for  defendant  For  this  reason  the  judgment  is 
reversed  and  new  trial  granted,  costs  to  abide  event 

All  concur,  except  Bapallo,  J.,  absent 

JudgmmU  reversed^  and  n&w  trial  granML 
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fIBH.T.TBS.) 

Where  a  bank  leeelvee  from  the  payee  a  genuine  dieek,  diawn  upon  itself 
bj  a  cofltomer,  as  a  deposit,  it  heoomes  at  onoe  the  debtor  of  the  depod 
tor  for  the  amount ;  and  a  Bubseqaent  retam  of  the  check  to  the  depositor 
(even  within  an  honr),  as  not  good  becaoae  the  drawer's  aooount  was 
drawn,  will  not  relieye  ii.  from  liabiUty  for  the  amount. 


JUNE  TERM,  1871.  [61 


Oddie  ▼.  The  KationAl  dij  Bank  of  New  Tork. 


Action"  by  Oddie  et  ah  v.  Hie  National  City  Bayik  of  New  York. 
The  facts  are  briefly  as  follows :  The  bank  received  a  genuine  check, 
dnwn  on  itself,  in  favor  of  plaintiff,  by  Davis  and  Akin,  regular 
depositors,  and  credited  the  plaintiff  with  the  amount  of  it  on  ]iis 
deposit  ticket  This  was  at  about  ten  o'clock  a.  m..  May  15,  1869 ; 
from  that  time  until  about  three  o'clock  of  the  same  day  defend- 
ant's teller  certified  other  checks  of  the  same  drawers,  although  he 
knew  their  account  was  overdrawn;  and  received  other  deposits 
from  plaintiff.  At  this  time  (three  o'clock),  the  teller  caused  the 
first  check  to  be  returned  to  plaintiff  as  not  good.  The  remaining 
facts  are  reviewed  in  the  opinion. 

Judgment  for  plaintiff,  which  was  aflSrmed  at  general  term. 
Appeal  by  defendant. 

William  Henry  Arnouz,  for  appellant,  cited,  on  the  question  of 
the  transaction  of  banking  business,  Boyd  v.  Emmeraon^  2  Ad.  &  El« 
184;  Barker  v.  Anderson,  21  Wend.  376;  F.  and  M.  BankY.  B. 
and  D.  Bank,  16  N.  Y.  125 ;  NeUis  v.  N  Y.  0.  R.  R.  Co.,  30  id. 
505,518;  Swinnerton  v.  Columbian  Ins.  Co.,  37  id.  174;  Smedes 
V.  Utica  Bank,  20  Johns.  378 ;  Ere  v.  McDowell,  14  Ired.  C.  L.  314 ; 
Downes  v.  Phceniz  Bank,  6  Hill,  297 ;  Walrath  v.  TTiompson  6  iiL 
540 ;  Affirmed,  2  N.  Y.  185 ;  Sears  v.  Patrick,  23  Wend.  628 ;  Toy- 
lor  V.  Bates,  5  Cow.  376 ;  Ferris  v.  Paris,  10  Johns.  285 ;  Carroll  v. 
Cone,  40  Barb.  220;  Jeffries  v.  Sheppard,  3  Barn.  &  Aid.  696; 
Edwards  on  Bills,  675 ;  Byles  on  Bills,  337 ;  Williams  v.  Mathews,  3 
Cow.  252 ;  Garvey  v.  Fowler,  4  Sandf.  665 ;  Burgh  v.  Legge,  5  Mees. 
&  Wels.  418;  Carter  v.  Flower,  16  id.  749 ;  Harris  v.  Richardson,  4 
Car.  &  P.  522 ;  Terry  v.  Parker,  4  Ad.  &  El.  502 ;  Kemble  v.  Mills,  1 
Man.  &  Gr.  757 ;  Custis  v.  State  Bank,  6  Blackf.  312.  On  the  ques- 
tion of  estoppel.  Sparrow  Y.  Kingman,  1  N.  Y.  242,  246;  Willard 
Canal  Co.  y.  Hathaway,  S  Wend.  480;  Fox  v.  Heath,  16  Abb.  163; 
Shapley  v.  Abbott,  42  N.  Y.  447 ;  Dezell  v.  Odell,  3  Hill,  215 ;  Plumb 
V.  Cattaraugus  Ins.  Co.,  18  N.  Y.  392 ;  TVuscott  v.  Davis,  4  Barb. 
496 ;  Martin  v.  Angell,  7  id.  406 ;  Otis  v.  Sill,  8  id.  102. 

Noah  Davis,  for  respondents,  cited  Matter  of  Franklin,  1  Paige, 
849 ;  Commercial  Bank  v.  Hughes,  17  Wend.  94 ;  Carroll  v.  Cone^ 
40  Barb.  222 ;  Marsh  v.  Oneida  Central  Bank,  34  id.  298 :  Pratt  y 
Foote,  9  N.  Y.  463 ;  Dezeli  T.  OdeOj  8  Hill,  215,  and  cases  th<  re 
cited ;  Broom's  Legal  MazimB. 
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Ghubch^  Ch.  J.  The  referee  found  that,  about  five  minatee 
before  two  o'clock,  the  plaintiffs  delivered  to  the  receiving  teller  of 
the  defendants,  for  deposit,  the  check  in  question,  which  was  drawn 
by  a  customer  of  the  defendants  upon  them,  and  that  the  rcciiiving 
teller  entered  it  on  the  deposit  ticket  of  the  plaintiffs.  These  facta 
are  sufficient  to  sustain  the  conclusion  of  the  referee,  that  the 
defendants  paid  the  check  by  receiving  it  as  a  deposit  of  money 
from  the  plaintiffs,  and  it  is  not  material  whether  tins  is  to  be 
regarded  as  a  conclusion  of  fact  or  of  law,  or  whether  it  is  sbited 
under  the  findings  of  fact  or  conclusions  of  law.  This  finding  is 
corroborated  by  the  fact  that,  subsequent  to  the  receipt  and  entry 
of  this  check,  the  defendants  continued  to  pay  the  checks  of  Davis 
and  Akin,  and  also  to  certify  their  checks,  although  their  iiccount 
was  in  fact  overdrawn.  These  facts  throw  light  upon  the  intention 
of  the  defendants  to  receive  this  check  as  a  deposit,  and  to  take 
the  risk  of  the  account  being  made  good  by  subsequent  deposits,  or 
of  an  indemnity  from  collaterals  which  the  bank  held,  and  the 
evidence  was  competent  for  that  puqK)se. 

It  is  insisted,  however,  that  the  pi*esumption  of  law  is.  that  the 
defendants  were  justified  in  regarding  the  check  as  deposited  with 
them,  as  plaintiff's  agents,  to  collect,  and  that  they  are  not  liable  if 
they  used  due  diligence;  and  we  were  referred  to  the  case  of  J^oyd 
y.  Emmerson,  2  Ad.  &  EI.  184,  as  an  authoritative  decision  to  sus- 
tain this  position,  which,  it  is  said,  has  never  been  overruled,  and 
has  been  approvingly  cited  in  this  State.  I  have  carefully  examined 
that  case,  and  I  find  it  lacks  a  very  material  element  to  make  it  an 
authority  in  this  case,  and  that  is,  that  the  bank  in  that  case  did 
no  act  and  its  officer  said  nothing  indicating  an  intention  or  assent 
to  receive  the  check  on  deposit  The  customer  laid  the  check  on 
the  counter  while  the  clerk  was  making  an  entry  in  the  books  relat- 
ing to  other  business  of  the  customer,  saying  "place  this  to  my 
account,"  and  left  the  bank.  The  clerk  nuid  nothing,  and  did  not 
see  the  check  until  after  the  customer  had  left  the  banking  housOi 
and  did  not  "debit  the  drawer  with  the  amount  or  credit  plain- 
tiff with  it,  or  cancel  the  check." 

The  court  placed  its  decision  upon  this  distinction.  Lord  Den- 
MAN, Ch.  J.,  said:  "I  think  the  statements  in  the  declaration,  that 
In  consideration  of  the  check  being  delivered  up  to  the  defendants^ 
they  promised  to  pay  the  amount  or  to  allow  the  plaintiff  ci-edit  for 
it,  are  not  proved.    If  they  did  so  promise,  undoubtedly  they  uecame 
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holders  to  his  immediate  use,  but  I  think  that  what  passed  at  the 
time  of  the  presentment  was,  at  the  very  least,  eqai>*ocul.  *  *  ^ 
It,  on  deliTenng  the  check,  he  had  said  at  once,  '  cash  on  this 
check,'  or  '  give  me  credit  for  it,'  he  must  have  drawn  from  Header 
a  4istinct  answer;  but  by  merely  saying  ^  place  this  to  my  account,^ 
he  leaves  it  upon  the  usual  terms,  and  subject  to  the  contingencies 
to  which  bills  or  checks  so  paid  in  are  liable,  and  if  he  received 
notice  of  dishonor  in  proper  time  it  was  suthcienf  The  other 
judges  placed  their  decision  upon  the  same  ground.  It  is  unneces- 
sary to  determine  how  we  should  regard  such  a  transaction.  It  is 
enough  that  the  decision  is  not  an  authority  for  the  defendants' 
position  in  this  case.  That  case  was  cited  approvingly  in  Marker  v» 
Arulersofiy  21  Wend.  376,  upon  the  ]X)int  that,  when  paper  is  thus 
received  for  collection,  notice  of  dishonor  the  next  day  is  in  time^ 
and  not  for  the  position  now  claimed  for  it 

The  presumption  of  law  invoked  by  the  defendants  cannot  be 
mdulged  in  against  tlie  evidence.  Here  the  plaintiffs  clearly  put  in 
the  check  as  a  deposit,  and  the  defendants  as  clearly  received  it  as 
such,  and  credited  the  plaintiff  with  it.  The  credit  on  the  deposit 
ticket  was  as  significant  an  act,  evincing  the  consent  of  the  defend- 
ants to  the  payment  of  it,  as  if  made  upon  the  pass-book  of  the 
plaintiffs,  and  entered  upon  the  books  of  the  bank. 

Financial  business  is  transacted  at  banks  in  large  amounts,  with 
great  rapidity,  but,  according  to  definite  and  certain  rules,  which  are 
well  understood  and  acted  upon  by  those  engaged  in  that  business. 
Very  little  is  said,  but  very  much  is  understood,  and  there  is  aa 
absence  of  all  formalities  which  tend  to  embarrass  the  facility  of 
doing  the  business. 

In  determining  the  legal  effect  of  such  transactions,  we  must 
apply  the  same  niles  applicable  to  all  contracts  and  business  affiiirs, 
and  effectuate  and  carry  out  the  intention  of  the  jiarties.  to  l)e 
gathered  from  their  acts  and  declarations,  and  the  accustomed  and 
understood  course  of  the  particular  business.  Applying  tliese  rules, 
there  can  be  no  doubt  but  there  was  an  express  deniand  on  one 
fiide,  and  consent  on  the  other,  that  this  check  should  be  placed  to 
the  credit  of  the  plaintiffs  as  a  deposit.  The  logtil  effect  of  the 
transaction  was  precisely  the  same  as  though  the  money  had  been 
first  ]>aid  to  the  plaintiffs,  and  then  deposited.  When  a  check  is 
presented  to  a  bank  for  deposit,  drawn  directly  upon  itself,  it  is  the 
same  as  though  payment  in  any  other  form  was  demanded.    It  is 
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the  right  of  the  bank  to  reject  it,  or  tc  refuse  to  pay  it,  or  to  reoem 
it  conditionally,  as  in  Pratt  y.  Foote^  9  N.  Y.  463,  bat  if  it  accepts 
such  a  check  and  pays  it,  either  by  deliyering  the  oorrenoy  or  gir* 
ing  the  party  credit  for  it,  the  transaction  is  closed  between  tha 
bank  and  such  party,  provided  the  paper  is  genuine. 

In  the  case  of  a  deposit,  the  bank  becomes  at  once  the  debtor  of 
the  depositor,  and  the  title  of  the  deposit  passes  to  the  bank.  The 
bank  always  has  the  means  of  knowing  the  state  of  the  account  of 
the  drawer,  and,  if  it  elects  to  pay  the  paper,  it  Yolnntarily  takes 
upon  itself  the  risk  of  securing  it  out  of  the  drawer's  account  or 
otherwise.  If  there  has  ever  been  any  doubt  upon  this  point,  there 
should  be  none  hereafter.  A  different  principle  would  be  applied  to 
checks  drawn  upon  other  banks,  or  paper  left  for  collection.  In 
such  cases  the  presumption  of  agency  might  arise. 

Some  stress  was  laid  upon  the  circumstance  that  the  check  mm 
presented  to  the  receiving  instead  of  the  paying  teller,  but  it  is  not 
claimed  but  the  receiving  teller  had  the  authority  to  receive 
deposits,  and  to  determine  what  checks  upon  the  bank  it  would 
receive,  and  the  depositor  is  not  to  be  prejudiced  by  his  misjudg- 
ment,  or.  want  of  information  even,  as  easy  access  to  such  informa- 
tion was  within  his  reach ;  but  there  was  no  want  of  full  knowledge 
on  the  part  of  both  tellers  that  the  drawer's  account  was  overdrawn 
largely  at  the  time. 

The  officers  of  the  bank  doubtless  believed  that  he  would  make 
his  account  good.  At  all  events,  they  assumed  the  responsibility 
and  the  bank  is  bound  by  their  action.  2  Keyes,  254 ;  23  N.  Y. 
335.  I  think,  also,  that  the  defendants  are  estopped  from  claiming 
that  they  did  not  receive  the  check  upon  deposit.  They  entered  it 
and  acted  with  it  as  a  deposit.  The  plaintiffs  relied  upon  and 
acted  upon  the  strength  of  the  acts  and  admissions  of  the  defend- 
ants. The  claim  now  set  up  is  inconsistent  with  the  acts  and 
declarations  of  the  party,  and  the  plaintiffs  have  been  injured  by 
being  deprived  of  the  opportunity  of  retaining  the  check  and 
reclaiming  the  consideration,  or  otherwise  securing  themselves, 
until  the  drawers  had  failed  and  run  away.  It  is  true,  that  the  time 
in  which  the  plaintifb  would  have  had  this  opportunity  was  short, 
from  two  to  three  o'clock;  but  it  appears  that  during  that  period 
the  drawers  continued  to  transact  business  and  draw  checks  upon 
the  defendants'  bank,  and  made  deposits  therein  to  a  large  amount 
in  one  item  of  over  $50,000.     Under  these  circumstances  it  would 
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ke  inequitable  and  unjust  to  permit  the  defendants  to  throw  the 
iwponsibility  of  their  ovn  acts  upon  the  plaintiffs,  and  the  hiir  has 
established  a  rule  which  forbids  it  Every  element  of  an  estoppd 
%n  pais  exists  in  this  ease.    DezsU  y.  Odelly  3  Hill,  315. 

It  is  urged  that  no  demand  of  this  money  has  been  prored.  A 
demand  in  some  form  is  undoubtedly  necessary  in  an  action  for 
money  had  and  receired  against  bankers  and  others  holding  the 
money  in  a  fiduciary  capacity,  Downes  y.  PhoMtx  Banky  6  Hill» 
297. 

It  seems  that  the  check  was  handed  by  the  defendants  to  the 
plaintifEs'  messenger  at  about  three  o'clock,  with  a  request  that  he 
would  call  upon  the  drawers  to  make  it  good,  which  he  did  without 
BQCcesSy  and  then  deliYcred  it  to  the  plaintiffs,  one  of  whom  imme* 
diately,  and  within  two  minutes  after  three  o'clock,  took  it  to  the 
defendants,  and  claimed  that  they  had  receiYed  it  as  a  deposit,  and 
were  bound  to  credit  the  plaintiffs  with  the  amount  upon  their 
books,  which  they  refused  to  do.,  and  refused  to  accept  the  check 
from  their  hands.  This  was  substantially  a  demand,  and  so  under* 
stood  by  both  parties.  The  plaintiffs  insisted,  in  substance,  that 
they  should  be  paid  the  check  by  having  the  amount  put  to  their 
credit  upon  the  books  of  the  bank.  The  defendants  refused,  and 
efidently  intended  to  refuse,  payment  in  any  form,  claiming  that 
they  were  not  obliged  to  pay.  A  check  or  other  more  formal 
demand  would  have  been  superfluous. 

The  judgment  must  be  affirmed. 

All  the  judges  concurring,  except  Rapallo,  J.,  absent 

Jiidgm0fU  afirmmL 


BA£Dwnr  T.  Ths  TJkited  States  Tblbgsaph  Oo.,  appellant 

(tfH.T.741) 

Mtffrofh   company — tMatwn  qf  damaget  fir  Jaffwrt  to  ddiwr  fiMMo^-* 

partnership. 

Where  a  telegraph  oompanj  noeires,  for  tranomiflBioii,  a  message  withoat 
Dotioe  or  information,  either  from  the  contents  of  the  message  or  othei^ 
wise  of  aaj  fact  indicating  that  extraordinary  care  or  speed  in  its  dis- 
patch  or  deliTery  is  important  or  expected,  or  tiiat  extraordinary  or  spedal 
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damages  will  resalt  from  any  neglect  or  caae,  or  accurasy  in  traosmii- 
tikig  it,  the  measure  of  damages  for  non-deliyery  is  limited  to  such 
damage  as  results  from  the  ordinary  and  obvious  purpose  of  the  contract. 
No  partnership  or  mutual  agency  can  be  inferred  between  oo-terminus  lines 
of  telegraph,  from  the  fact  that  each  received  from  the  other  messages 
for  transmission  over  its  own  line,  as  required  by  law ;  and  each,  in  the 
absence  of  evidence  of  a  special  agreement  or  arrangement  either  with 
the  sender  of  the  message  or  with  each  other,  will  be  liable  for  its  own 
«cts  only. 

Action  by  Baldwin  against  the  United  States  Telegraph  Com- 
pany, for  damages  sustained  by  plaintiff  in  consequence  of  delay  in 
the  delivery  of  a  telegram.  It  appears  that  defendant's  line  extended 
f^om  Syraisuse,  in  New  York  State,  to  Rouseville,  in  Pennsylvania ; 
that  the  line  of  the  United  States  Branch  Telegraph  Company 
extended  from  Ogdensburg  to  Syracuse,  N.  Y. ;  that  said  telegraph 
companies  were  formed  under  the  laws  of  New  York,  requiring  each 
to  receive  dispatches  from  the  other,  on  payment  of  charges,  and  to 
transmit  the  same ;  that  the  telegram  in  question  was  presented  by 
plaintiff  at  Ogdensburg,  Nov.  16,  1864,  to  the  United  States  Branch 
Telegraph  Company,  addressed  to  Erie  Darling,  Kouseville,  and  waa 
as  follows  :  "  Telegraph  me  at  Rochester,  what  that  well  is  doing;*' 
that  plaintiff  paid  for  the  transmission  of  the  telegram  to  destina- 
tion; that  it  was  transmitted  to  Syracuse,  and  there  received  by 
defendant  and  forwarded  to  destination ;  that  it  was  delivered  by 
defendant  at  the  house  of  Darling,  but  addressed  to  "  E.  R.  Cooley/'so 
that  Darling  did  not  receive  it  until  several  days  afterward.  Plain- 
tiff*, in  the  mean  time,  went  to  Rochester,  and,  not  hearing  from 
Darling,  accepted  a  previous  offer  of  13,800  for  his  interest  in  the  welL 
A  few  minutes  after  the  sale  was  effected,  plaintiff  received  the  fol- 
1  jwing  telegram  from  Darling :  "  Well  flowing  eighty  barrels.  New 
well  pumping  twenty-five  barrels.  Can  sell  your  interest  for  five 
thousand  dollars.  Telegi-aph  me  refusal  for  ten  days.  Have  Perry 
transfer  to  me."  Evidence  was  admitted,  over  defendant's  objection, 
that  plaintiff  told  the  operator  at  Ogdensburg,  at  the  time  of  hand- 
ing him  the  first  telegram,  that  he  had  received  an  offer  of  $3,800  for 
the  property  and  wanted  to  get  an  answer  from  Rouseville,  to  prevent 
liis  selling  at  that  price,  if  there  were  more  favorable  prospects  in 
regard  to  the  property. 

Judgment  was  rendered  for  $1,200. 

Defendant  appealed  to  general  term>  where  the  judgment  waa 
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afSrmed.    See  1  Lans.  125;  54  Barb.  505.    An  appeal  was  then 
taken  to  this  oonrt 

Orosvenor  P.  lAytoery^  for  appellants,  cited  Scotham  v.  So,  Sfaf- 
fordshire,  8  Exch.  841 ;  Musclutimp  v.  Lancaster ^  8  Mees.  &  Wels.  421 ; 
Foy  V.  2>oy,  24  Barb.  382 ;  Nescon  v.  HamiUony  2  Drury  &  Warren, 
364 ;  Batik  of  TJ.  S.  v.  Davis,  2  Hill,  461 ;  Hargraves  y.  RothweU, 
1  Kern.  169, 160 ;  Hamilton  v.  McPJierson,  28  N.  Y.  72,  76 ;  MiUan 
V.  Hudson  R.  R.  Co^  37  id.  210, 214 ;  Wilson  v.  Newport  Dock  Co.,  4 
H.  &  0.  232. 

B.  C»  James,  fur  the  respondents,  cited  Stoeatland  t.  TeL  Oo^  37 
Iowa»  433 ;  Am.  Rep.  285 ;  Mann  v.  West.  U.  Tel.  Co.,  37  Mo.  472 ; 
Camp  Y.  West.  U.  Tel.  Co.,  1  Mete  (Ey.)  164 ;  Redfield  on  Carriers, 
§§  556,  557 ;  Lmmrd  v.  N.  K,  etc.,  Tel  Co.,  41  N.  Y.  544 ;  Mesm^m 
T.  IT.  T.  Sliot  and  Lead  Co.,  40  id.  422 ;  Bryant  v.  Am.  Tel.  Co.,  21 
Daley,  547;  Gild&r sleeve  y.  U.  8.  Tel  Co.,  29  Md.  232;  Squire  y. 
West.  TJ.  Tel  Co.,  98  Mass.  381 ;  Wenger  y.  U.  S.  TO.  Co.,  55  Penn. 
262;  Griffin  y.  Colver,  16  N.  Y.  489 ;  Soott  &  Jarragan  on  Tele- 
graphs, §§  387  to  411. 

AiiLEN,  J.  ScYeral  qnestions  of  more  or  less  importance  are  pre- 
sented by  the  appeal  in  this  action,  bringing  up,  as  it  does,  not  only 
the  trial  and  the  decisions  and  rulings  therein,  but  the  decisions 
and  judgments  of  the  supreme  court  upon  the  demurrers  to  seYcral 
of  the  answers  of  the  defendant ;  but,  in  the  Yiew  we  take  of  the 
case,  it  is  necessary  to  consider  but  one,  as  that  is  decisiye  of  the 
action,  except  as  it  may  possibly  be  maintained  for  the  recoYery  of 
nominal  damages.  The  defendant  was  held  liable  to  special  dam* 
ages,  largely  in  excess  of  any  that  would  ordinarily  be  in  the  con- 
templation of  the  parties,  or  would  ordinarily  and  naturally  result 
from  the  neglect  of  duty  imputed  to  the  defendant,  upon  the 
ground  that  the  Ogdensburg  company,  or  its  agent  and  oper* 
ator  at  Ogdensburg,  was  the  agent  of  the  defendant  in  the  receipt 
of  the  message,  and  that  the  latter  was  chargeable  with  and  affected 
by  knowledge  and  information  possessed  by  or  communicated  to 
the  supposed  agent,  touching  the  serYioe  to  be  performed,  the  object 
and  purpose  of  the  message,  and  the  consequences  which  might 
result  from,  a  non-deliYery  of  it  The  defendant  has  been  held 
liable  as  upon  a  special  contract,  stipulating  the  damages,  in  case  of 
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failnre  to  perfonn  the  required  service,  at  the  difference  between  the 
actual  value  of  the  property  contemplated  to  be  sold  and  the  price 
then  offered,  and  as  if  the  defendant  had  expressly  agreed  that, 
upon  a  failure  to  deliver  the  message  to  the  person  to  whom  it  was 
addressed  without  delay,  the  plaintiffs  might  sell  their  property  at  a 
specified  price,  without  making  further  effort  to  ascertain  its  value, 
and  the  defendants  would,  as  the  measure  of  their  liability,  pay  the 
loss  resulting  from  a  sale  at  less  than  the  actual  value,  and  this 
upon  receipt  of  the  comparatively  insignificant  sum  fixed  and  paid 
for  sending  ordinary  messages ;  that  is,  upon  payment  of  the  usual 
fee  for  the  service,  without  compensation  for  the  extraordinary  care 
and  diligence  required,  or  the  risk  and  responsibility  incurred,  and 
without  knowledge  or  thought  by  any  one,  so  far  as  appears,  of  the 
possible  extent  of  such  a  liability.  No  ordinary  agent  and  servant 
oould  make  such  a  contract  in  behalf  of  the  company  represented 
or  served  by  him.  It  would  not  be  within  the  ordinary  scope  of 
his  duties,  and  it  would  require  some  evidence  of  authority  or  usage 
of  the  corporation  to  sanction  and  uphold  such  an  agreement  as  the 
agreement  of  the  company,  and  bind  it.  It  is  not  intended  to  deny 
that  a  corporation  is  bound  by  knowledge  of  and  notice  to  its  agent, 
touching  the  duties  of  his  agency,  and  that  notice  to  the  agent, 
while  employed  in  the  business  intrusted  to  him,  and  connected  with 
or  relating  to  that  business,  is  notice  to  the  principal,  and  that  the 
principal  will  be  subjected  to  all  the  legitimate  consequences  of 
such  notice,  as  if  it  had  been  given  to  him  personally.  Here,  how- 
ever, the  principal  has  been  held  liable  to  damages  other  than  such 
as  result  from  mere  notice  of  the  situation  of  the  parties  and  the 
property  which  was  the  subject  of  the  message.  But  passing  this 
question,  there  was  no  agency  for  the  defendant  at  Ogdensburg, 
proved  upon  the  trial.  The  first  connection  of  the  defendant  with 
the  message  was  at  Syracuse,  and  by  receiving  it  from  the  agents  of 
the  Ogdensburg  line,  for  transmission  from  Syracuse  to  Bouse- 
yille.  Neither  the  Ogdensburg  company  nor  the  operator  of  that 
company  at  Ogdensburg  was  the  agent  of  the  defendant  tor  any 
purpose.  It  may  be  conceded,  that,  when  the  defendant  received 
the  message  from  the  other  company  at  Syracuse,  it  assumed  a  duty, 
and  came  under  a  liability  directly  to  the  plaintiff,  and  for  any  omis- 
sion or  neglect  of  the  duty  then  assumed  the  plain tiflb  eould  main- 
tain an  action.  Leonard  v.  N,  Y.,  eicy  Teh  Cb.>  41  N.  Y.  544 ;  1  Am. 
Rep.  446 ;  Squire  v.  W.  U.  Tel  Co.,  98  Mass.  232.    There  was  no  evi- 
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denoe  of  any  business  relation  between  the  two  telegraph  companiea. 
These  lines  were  oo-terminns,  the  one  terminating  and  the  other  com- 
mencing at  Syracuse,  and  the  defendant,  as  required  bylaw,  received 
messages  from  the  Ogdensbnig  company  which  had  been  received 
at  Syracuse  over  the  lines  of  the  latter  company,  to  be  transmitted 
to  places  on  the  defendant's  line.  No  partnership  or  mutual  agency 
can  be  inferred  from  such  terminal  relations  and  the  business  trans- 
aetions  resulting  therefrom.  The  statute,  under  which  the  two 
oompanies  became  incorporated,  required  each  to  receive  dispatches 
firom  the  other,  on  payment  of  the  usual  charges,  and  to  transmit 
the  same.    Laws  of  1848,  ch.  265,  §  11 ;  Laws  of  1855,  ch.  550. 

A  compliance  with  this  act,  'vr  the  rendering  a  service  which 
would  be  a  compliance,  is  not  thb  slightest  evidence  of  any  part- 
nerehip'or  other  business  relation  between  them.  It  is  like  the 
ease  of  several  successive  carriers  of  goods  over  an  extended  route, 
each,  as  occasion  requires,  receiving  goods  from  the  other  for  car- 
riage. Each,  in  the  absence  of  evidence  of  a  special  agreement  or 
arrangement,  either  with  the  owner  of  the  goods,  or  between  each 
other,  will  be  liable  for  his  own  acts,  but  not  for  the  acts  and 
defiralts  of  the  others.    Squire  v.  West.  U.  Teh  Co.,  supra. 

The  defendant  received  the  message  without  notice  or  informa* 
tion  of  any  fact  indicating  that  extraordinary  care  or  speed  in  its 
dispatch  or  delivery  was  important  or  expected,  or  that  extraor- 
dinary or  special  damages  would  result  from  any  neglect  or  want 
of  care  or  accuracy  in  performing  the  service.  The  message  did 
not  import  that  a  sale  of  any  property  or  any  business  transaction 
hinged  upon  the  prompt  delivery  of  it,  or  upon  any  answer  that 
might  be  receiyed. 

For  all  the  purposes  for  which  the  plaintiffs  desired  the  infor- 
mation, the  message  might  as  well  have  been  in  a  cypher  or  in  an 
unknown  tongue.  It  indicated  nothing  to  put  the  defendant  upon 
the  alert  or  from  which  it  could  be  inferred  that  any  special  or 
peculiar  loss  would  ensue  from  a  non-delivery  of  it  Whenever 
special  or  or  extraordinary  damages,  such  as  would  not  naturally 
or  ordinarily  follow  a  breach,  have  been  awarded  for  the  non-per- 
formance of  contracts,  whether  for  the  sale  or  carriage  of  goods,  or 
for  the  delivery  of  messages  by  telegraph,  it  has  been  for  the  rea- 
son that  the  contracts  have  been  made  with  reference  to  peculiar 
ciroumstances  known  to  both,  and  the  particular  loss  has  been  in 
tho  contemplation  of  both,  at  the  time  of  making  the  contract,  as 
ToL.  VI.  —  28 
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a  contingency  that  might  follow  the  non-performance.  In  othei 
« ords,  the  damages  given  by  way  of  indemnity  have  been  the  nat- 
ural and  necessary  consequences  of  the  breach  of  contract,  in  the 
minds  of  the  parties,  interpreting  the  contract  in  the  light  of  the 
circumstances  under  which,  and  the  knowledge  of  the  parties  of 
the  purposes  for  which,  it  was  made,  and  when  a  special  purpose  is 
intended  by  one  party,  but  is  not  known  to  the  other,  such  special 
purpose  will  not  be  taken  into  account  in  the  assessment  of  damages 
for  the  breach.  The  damages  in  such  cases  will  be  limited  to  those 
resulting  from  the  ordinary  and  obvious  purpose  of  the  contract 
Cory  V.  Thames  Iron  Works,  L.  R,  3  Q.  B.  181 ;  Leonard  v.  IT.  F. 
and  B.  Tel  Co.,  supra;  Messmore  v.  N,  Y.  Shot  and  Lead  Co,,  40 
N.  Y.  422 ;  HadUy  v.  BaxendaU,  9  Exch.  341 ;  U.  8.  Tel  Co.  v.  GW- 
dersUve,  29  Md.  232 ;  Oriffm  v.  Colver,  16  N.  Y.  493 ;  Landsber- 
ger  v.  Mag.  Tel  Co.,  32  Barb.  530.  In  Leonard  v.  A.  and  B.  TeL 
Co.,  Squire  v.  West.  U.  Tel  Co.,  supra,  and  U.  S.  Tel  Co.  v.  Wenger, 
55  Penn.  262,  the  object  of  the  messages  and  the  purposes  of  the 
persons  sending  them  were  clearly  indicated  by  the  messages  them- 
selves, and  the  damages  awarded  were  such  as  necessarily  and 
ordinarily  attend  a  failure  of  the  purpose,  and  would  naturally 
result  from  the  neglect  of  the  telegraph  company  to  perform  its 
duty.  Assuming  that  the  answers  of  the  defendant,  which  had 
been  held  bad  upon  demurrer,  and  upon  which  judgment  had 
been  given  for  the  plaintiff,  were  before  the  court  upon  the  trial 
so  as  to  make  the  statements  evidence  as  admissions,  a  prima  fads 
case  of  negligence  W£ks  made  against  the  defendant.  The  message 
had' been  delivered  to  the  company  at  Syracuse,  properly  addressed 
and  directed,  and  it  was  delivered  at  the  place  of  its  destination 
from  the  office  of  the  defendant  misdirected  and  addressed  to  a 
different  name,  so  that  it  did  not  reach  the  person  for  whom  it  was 
intended.  This,  unexplained,  would  have  authorized  a  verdict  for 
the  plaintiff. 

While  telegraph  companies  are  not  insurers,  and  do  not  guarantee 
the  delivery  of  all  messages  with  entire  accuracy  and  against  all 
contingencies,  they  do  undertake  for  ordinary  care  and  vigilance  in 
the  ])erformance  of  their  duties,  and  to  answer  for  the  neglect  and 
omission  of  duty  of  their  servants  and  agents.  The  nature  of  the 
business  is  suggestive  of  many  risks  and  contingencies  to  which  no 
other  business  or  agency  is  subject  The  electric  current  may  be 
interrupted  and  the  current  broken  without  &ult  of  the  oorpomtioiij 
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fo  as  to  obetrnct  telegraphic  communication,  and  words  of  different 
Bignification  may  be  represented  by  characters  so  similar  that  errors 
in  transcribing  may  occur  without  fault  on  the  part  of  the  person 
transcribing  it,  or  technical  terms  may  be  used  not  easily  expressed 
by  telegraphy,  and  in  which  errors  may  occur  without  fault  These 
and  risks  of  the  like  character  are  upon  the  person  sending  the 
message,  unless  he  elects  to  comply  with  the  terms  of  the  company, 
and  have  the  dispatch  repeated,  by  which  certain  risks  are  guarded 
against  and  errors  prevented  or  insured  against  But  an  error  in 
transcribing  the  direction,  and  a  coasequent  misdelivery,  are,  prima 
facte,  evidence  of  neglect  and  want  of  care  in  the  operator  and  cast 
the  burden  upon  the  company  of  explaining  the  error  and  sliowing 
that  it  occnrred  without  fault  This  is  upon  the  supposition  that 
the  message  is  received  for  transmission  unconditionally.  For  the 
porposes  of  this  appeal  it  is  assumed,  but  not  decided,  that  this  mes- 
sage was  not  subject  to  the  terms  and  conditions  ordinarily  attached 
to  the  receipt  of  messages  for  transmission,  but  that  the  defendant 
is  subject  to  all  the  liability  which  legally  results  from  a  receipt  of  a 
message  and  a  naked  agreement  to  transmit  the  same  to  its  destina- 
tion for  a  reasonable  compensation  paid  thei*efor. 

If  the  terms  and  conditions.,  ordinarily  imposed,  were  a  part  of 
the  contract,  the  question  would  arise  whether  the  defendant  would 
not  be  protected  against  liability  for  the  "error  and  delay"  in  the 
delivery  of  this  dispatch.  See  Mc  Andrew  v.  Electric  Teh  Co^  17 
0.  B.  3  ;  Ellis  v.  Anu  Tel.  (7o.,-13  Allen,  226. 

The  dispatch,  not  indicating  any  purpose,  other  than  that  of 
obtaining  such  information  as  an  owner  of  property  might  desire  to 
have  at  all  times,  and  without  reference  to  a  sale,  or  even  a  stranger 
might  ask  for  purposes  entirely  foreign  to  the  property  itself,  it  ia 
very  evident  that,  whatever  may  have  been  the  special  purpose  of 
the  plaintiffs,  the  defendant  had  no  knowledge  or  means  of  knowL 
edge  of  it,  and  could  not  have  contemplated  either  a  loss  of  a  sale,  or 
a  sale  at  an  under  value,  or  any  other  disposition  of  or  dealing  with 
the  well  or  any  other  property,  as  the  probable  or  possible  result  of 
a  breach  of  its  contract  The  loss  which  would,  naturally  and 
necessarily,  result  from  the  failure  to  deliver  the  message,  would  be 
the  money  paid  for  its  transmission,  and  no  other  damages  can  be 
claimed  upon  the  evidence  as  resulting  from  the  alleged  breach  of 
duty  by  the  defendant  The  plaintiffs  have  lost  the  money  paid  the 
Ogdensburg  company,  and  are  entitled  to  recover  it  but  the  sale 
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of  their  property  at  a  loss  was  not  in  the  contemplation  of  the  par- 
ties, and  the  damages  resulting  therefirom  were  not  the  natural  and 
ordinary  damages  resulting  from  the  breach  of  dnty  by  the  defend- 
ants. 

Indeed,  I  donbt  if  under  any  construction  of  the  contract^  or  in 
any  view  of  the  rights  and  obligations  of  the  parties,  such  damages 
could  be  recovered  by  the  plaintiffs,  as  the  result  of  the  non-delivery 
of  the  message.  They  are  quite  too  remote,  and  depend  upon  too 
many  contingencies.  Had  the  message  been  received,  the  agent 
might  or  might  not  have  answered  it;  and  what  the  answer  would 
have  been  cannot  certainly  be  known.  The  answer  might  or  might 
not  have  been  received  by  the  plaintiffs  at  Rochester,  and,  if  received, 
it  is  conjectural  what  might  have  been  the  action  of  the  plaintiffs 
thereon.  Again,  the  sale  without  an  attempt  to  obtain  further  infor 
mation  was  the  voluntary  act  of  the  plaintiffs,  neither  caused  nor 
encouraged  by  the  act  or  default  of  the  defendant  The  mere  asser- 
tion to  the  operator  at  Ogdensburg,  had  he  been  the  agent  of  the 
defendant,  that  they  would  sell  if  no  answer  was  received  to  the 
message,  did  not  relieve  them  of  the  duty  resting  upon  all  persons^ 
for  whose  losses  others  may  be  liable  to  respond,  to  take  all  reason- 
able measures  to  avoid  loss  or  to  diminish  the  damages  that  may 
occur.  This  principle  is  applicable  to  all  who  may  claim  indemnity 
from  others  for  losses,  either  upon  express  contract  or  for  torts. 
Hamilton  v.  McPherson,  28  N.  Y.  72 ;  Milton  v.  Hudson  River  St. 
B.  Co.,  37  id.  210 ;  Wihon  v.  Newpofi  Dock  Co,,  4  H.  &  C.  332.  The 
defendant  offered  evidence  tending  to  prove  that  the  plaintiffs  might, 
before  the  sale  of  the  property,  have  obtained  the  desired  information 
which  it  is  claimed  would  have  prevented  its  consummation  and 
avoided  all  loss,  and  it  should  have  been  received,  as  it  would  have 
constituted  a  perfect  defense. 

It  cannot  be  claimed  that  there  was  any  valid  contract  of  the 
defendant  by  which  the  plaintiffs  were  insured  against  the  conse* 
quence  of  their  own  acts  or  neglect. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

All  the  judges  concur,  except  Rapallo,  J.,  not  present,  and  Poi«- 
CER,  J.,  not  voting. 

Judgment  reversed. 

Nora.— Bee  note  to  Leonard  t.  New  Tork^  ete.,  Tdearcngh  Gbn  1  Am.  Bep.  IM ; 
loiue  T.  h\dei)endeni  T^iUgrafih  Co.,  4  Am.  Rep.  678.— 
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LouoHBAN,  appellant^  y.  Boea. 

(tfH.T.lWi) 
Ltmikrd  ami  ttmoML    FioBtwrn.    Grantor  and  grawtm.    Brmttk  ff  wwiMWit 


K  taDAttt  eroeted  Imlldiiigii  which  he  had  a  right  to  remove  under  the 
•obeeqnentlj  he  took  a  new  lease,  without  reservation  or  mention  of  dalM 
to  the  hnildings;  the  landlord  then  conveyed  the  piemiaea  to  L.;  where- 
upon the  tenant  removed  the  hnildings.  In  an  action  hj  L.  against  his 
grantor  for  hreach  of  covenants  of  seisin  and  quiet  enjoyment,  hM,  1.  That 
the  tenant's  right  to  remove  the  hnildings  terminated  with  the  acceptance  of 
the  new  lease;  and  3.  That  the  removal  being  without  legal  right,  the 
remedj  of  L.  was  against  the  tenant  and  not  the  landlord. 

Acnoic  for  breach  of  coyenant  of  seizin  and  quiet  enjoyment  by 
lionghran,  grantee,  against  Boss,  grantor.  It  appeared,  that  for 
aeyeral  years  preyions  to  May  1, 1865,  the  premises,  which  consisted 
of  two  lots  in  the  city  of  New  York,  had  been  occupied  by  tenants 
under  leases  allowing  them  to  remove  fixtures  and  buildings  erected 
by  them.  After  the  Ist  of  May,  1865,  the  landlord,  this  defendant, 
leased  the  premises  to  the  same  tenants  by  new  leases  without  reser- 
yation  as  to  fixtures  already  erected.  On  the  11th  of  Januaryi 
1866,  defendant  conveyed  the  premises  to  plaintiff;  and,  on  the 
following  May,  the  buildings  erected  under  the  first  lease  were 
removed  by  the  tenants  or  persons  claiming  under  them.  Plaintiff 
then  brought  this  action  to  recover  the  value  of  the  buildings. 
On  the  trial  plaintiff  was  nonsuited,  and  the  judgment  of  nonsuit 
was  affirmed  at  general  term.    Plaintiff  then  appealed  to  this  court 

Alfred  Soe^  for  appellant,  cited  Penton  v.  Hoharty  2  East,  88 
Wertan  v.  Woodcock,  7  M.  &  W.  14 ;  Omhony  v.  Jones,  19  N.  Y.  234 
Minsliell  v.  Lloyd,  2  M.  &  W.  456 ;  Lynde  v.  Russell,  1  B.  &  A.  394 
Lecder  v.  ffometoood,  5  0.  B.  N.  S.  456 ;  WhipUy  v.  Detaep,  8  OaL 
36 ;  Shepard  v.  Spaulding,  4  Mete.  416 ;  State  v.  Elliott,  11  N.  K 
540 ;  TayL  L.  &  T.  404 ;  Devin  v.  Dougherty,  27  How.  455. 

P$Ur  B.  Ross,  for  respondent,  cited  Ferr.  on  Fizt  72,  79,  217 ; 
TayL  L.  &  T.  548,  551,  552;  Smith's  L.  ft  T.  849;  Wood£  L.  ft  T 
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218;  Holth.  Law  Die.  261 ;  2  Bour.  3,  4;  17  Abb.  360;  10  Bogw. 
537 ;  1  Daly,  325 ;  7  Barb.  263 ;  35  id.  58 ;  41  id.  231. 

Allen,  J.  It  is  not  claimed  by  the  defendant  that  the  tenants 
oocii]>ying  the  premises  for  the  terms  ending  on  the  1st  of  May^ 
1865,  having  erected  the  bnildings  during  their  tenancy,  might  not^ 
during  the  continuance  of  their  terms  and  their  occupancy  under 
the  first  leases,  have  removed  the  buildings;  and  the  plaintiflf  does 
not  deny,  that  after  the  expiration  of  the  terms,  and  the  tenants 
had  ceased  to  occupy  as  tenants,  their  right  to  remove  the  buildings 
would  have  been  lost;  that  a  surrender  of  the  premises  would  have 
been  an  abandonment  of  the  claim  to  the  buildings,  and  they  would 
have  become  the  property  of  the  landlord  as  a  part  of  the  realty. 
The  material,  question  in  this  case  is,  as  to  the  effect  of  the  second 
letting  and  occupation  under  it,  after  the  expiration  of  the  first 
leases,  upon  the  rights  of  the  tenants  and  the  ownership  of  the 
buildings.  The  rule  is,  that  whatever  fixtures  the  tenant  has  a  right 
to  remove  must  bo  removed  before  his  term  expires,  except  when 
the  time  at  which  the  term  will  end  is  uncertain,  depending  upon  a 
contingency,  and  it  may  be  determined  unexpectedly  to  the  tenant, 
in  which  case  he  may  be  entitled  to  a  reasonable  time  for  removing 
fixtures  after  the  expiration  of  the  tenancy.  Ellis  y.  Paigey  1  Pick. 
43 ;  Reynolds  v.  Shuler^  5  Cow.  323.  The  rule  may  be  subject  to 
the  further  qualification,  that  the  right  to  remove  the  fixtures  is 
not  lost  to  the  tenant  so  long  as  his  possession  as  tenant  continues; 
and  the  claim  of  the  plaintiff  is,  that  this  qualification  includes 
and  saves  the  right  of  a  tenant  continuing  in  possession  under  a 
new  lease.  The  right  of  the  tenant  to  remove  is  a  privilege  con- 
ceded to  him  for  reasons  of  public  policy,  and  may  be  waived  by 
him,  and  will  be  regarded  as  abandoned  by  any  acts  inconsistent 
with  a  claim  to  the  buildings  as  distinct  from  the  land,  and  upon 
abandonment  of  the  right  by  the  tenant,  fixtures  erected  by  him 
immediately  become  the  property  of  the  landlord  as  a  part  of  the 
land.  A  snn'ender  of  the  premises,  after  the  expiration  of  the 
lease,  is  such  an  abandonment  as  vests  the  title  in  the  landlords 
In  reason  and  principle  the  acceptance  of  a  lease  of  the  premises, 
including  the  buildings,  without  any  reservation  of  right,  or  mention 
of  any  claim  to  the  buildings  and  fixtures,  and  occupation  under 
the  new  letting,  are  equivalent  to  a  surrender  of  the  possession  to 
the  landlord  at  the  expiration  of  the  first  term.    The  tenant  is  in 
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under  a  new  tenancy,  and  not  under  the  old ;  and  the  rights  which 
existed  under  the  former  tenancy,  and  which  were  not  claimed  oi 
exercised,  are  abandoned  as  effectually  as  if  the  tenant  had  actually 
removed  from  the  premises,  and  after  an  interval  of  time,  shorter  or 
longer,  had  taken  another  lease  and  returned  to  the  premiseSi 
A  lease  of  lands  and  premises  carries  with  it  the  buildings  and 
fixtures  on  the  premises,  and  the  tenant,  accepting  a  lease  of  the 
premises  without  excepting  the  buildings,  takes  a  lease  of  the  lands 
with  the  buildings  and  fixtures,  and  acknowledges  the  title  of  the 
landlord  to  both,  and  is  estopped  from  controverting  it  In  respect 
to  the  lot  of  which  there  was  a  written  lease  for  the  new  term,  the 
tenant  expressly  covenanted  to  surrender  the  premises  at  the  end  of 
the  term,  ^'in  as  goo\l  state  and  condition  as  a  reasonable  use  and 
wear  thereof  will  permit,  damages  by  the  elements  excepted ; "  and 
this  covenant  relates  to  and  includes  the  buildings  then  on  the 
premises,  and,  if  they  are  excluded  from  its  operation,  it  can  hav<9 
no  effect.  It  follows  that  the  tenant  becoming  a  party  to  that  lease, 
and  occupying  under  it,  is  estopped  from  claiming  the  buildings  as 
his  own,  for  he  has  covenanted  to  surrender  them,  as  a  part  of  the 
premises  and  included  within  the  geneml  description,  to  the  land- 
lord at  the  end  of  the  term,  in  good  repair.  Such  is  also  tho 
implied  undertaking  of  the  tenant  taking  a  new  lease  by  paroL 
Elementary  writers  are  very  well  agreed,  that  when  a  tenant  con- 
tinues  in  possession  under  a  new  lease  or  agreement,  his  right  to 
remove  fixtures  is  determined,  and  he  is  in  the  same  situation  as  if 
tLe  landlord,  being  seized  of  the  land  with  the  fixtures,  had  demised 
both  to  him.  Tayl.  L.  &  T.  91;  Oib.  Law  of  Fixt.  42;  and 
Grady's  Law  of  Fixt  98.  And  it  would  seem  that  the  position  is 
warranted  by  authority.  AVhen  the  tenant  continues  in  possession 
after  ejectment  brought  by  the  landlord,  under  an  arrangement 
with  him,  and  with  his  assent  to  a  stay  of  execution,  the  tenant's 
right  to  remove  buildings  from  the  premises,  erected  by  himself 
during  his  lease,  is  gone.  Fitzherhcrt  v.  ShaWy  1  11.  Black.  258. 
The  court  held,  that  there  was  an  implied  agreement  that  the 
tenant  should  deliver  up  the  premises  in  the  same  condition  as 
tliey  were  in  when  the  agreement  was  made.  The  same  was  held  in 
Heap  V.  Bartouy  12  C.  B.  274,  Jehvis,  C.  J.,  saying:  *<lf  the  tenants 
meant  to  avail  themselves  of  their  continuance  in  possession  to 
remove  the  fixtures,  they  should  have  said  so."  The  general  form 
of  expressing  the  right  of  the  tenant  to  remove  fixtures  is,  that 
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they  mast  be  removed  within  the  tenn ;  that  is,  the  term  duriiig 
which  they  were  erected,  and  unless  the  lessee  nses,  during  the 
lease,  the  privilege  to  sever  them,  he  cannot  afterward  do  it  Lee  v. 
Risdon,  7  Taunt  188 ;  Lynde  v.  Russelly  1  B.  &  A.  394.  But  it 
may  be  done  so  long  as  the  possession  continues,  although  the  term 
may  have  ended,  if  there  has  been  no  new  agreement.  FetUon  v. 
Bobarty  2  East,  88.  A  case  somewhat  analogous  in  principle  to  this 
was  that  of  ThresJier  v.  Proprietors  of  the  East  London  Wader- 
works,  2  B.  &  G.  608,  in  which  it  was  decided  that  a  lessee,  who  had 
erected  fixtures,  for  the  purposes  of  trade,  upon  the  demised  premi- 
ses, and  afterward  took  a  new  lease,  to  commence  at  the  expiration 
of  the  former  one,  which  new  lease  contained  a  covenant  to  repair, 
was  bound  to  repair,  those  fixtures,  unless  strong  circumatanoes 
existed  to  show  that  they  were  not  intended  to  pass  under  the 
general  words  of  the  second  demise,  and  a  doubt  was  expressed 
whether  any  circumstances,  dehors  the  deed,  could  be  alleged  to 
show  that  they  were  not  intended  to  pass. 

ALDEBSOiir,  B.,  in  Weeion  v.  Woodcock^  7  Mees.  &  Wels.  14,  says : 
"  The  rule  to  be  collected  from  the  several  cases  decided  seems  to  be 
this,  that  the  tenant's  right  to  remove  fixtures  continues  during  his 
original  term,  and  during  such  further  period  of  possession  by  himj 
as  he  holds  the  premises  under  a  right  still  to  consider  himself  a 
tenant,"  and  the  right  to  remove  the  fixtures  was  denied  to  the 
assignees  of  the  tenant,  although  they  retained  the  possession,  the 
plaintiff  having  made  an  entry  to  enforce  a  forfeiture.  See,  also, 
Minshall  v.  Lloyd,  2  Mees.  &  Wels.  450 ;  ShepJiard  v.  Spaulding,  4 
Mete.  416.  The  tenants,  holding  under  a  new  demise,  had  not  the  legal 
right  to  remove  the  fixtures  put  by  them  on  the  premises  during  a 
former  term,  there  being  no  mention  of  the  right  in  the  second 
lease.  The  offer  to  prove,  that,  by  custom  in  the  city  of  New  York, 
tenants  had  a  right  to  remove  buildings,  did  not  go  beyond  the 
right  conceded  by  the  defendant  The  evidence,  therefore,  if  other- 
wise competent,  could  not  have  aided  the  plaintiff. 

The  difficulty  is,  that  the  conceded  right  was  abandoned  and  lost 
by  its  non-exercise  during  the  tenancy  under  which  the  buildings 
were  erected.  The  remedy  of  the  plaintiff  was  against  the  persons 
wrongfully  removing  the  buildings,  and  not  on  the  defendant's 
covenant    The  judgment  should  be  affirmed. 

Ghubch,  Gh.  J.,  FoLGER  and  Akdbbws,  JJ.,  concur;  Obovbb 
and  Peokham,  JJ.,  dissent. 

Judgment  affirmed* 
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ICuraARAjr  BsAtt    and  Makxtvaotubikg   Oo,  appdkiit»  ▼. 

Seabs  ei  oL 

(46  N.  T.n7.) 

Pmin&nkip —  what  eomHhUei, 

9 

An  agTeemant  to  ahare  in  the  losses  aa  well  aa  the  profits  of  the  bnainefli  Is 
not  necaasaiy  to  oonstitnte  a  partnership  as  to  third  persons ;  an  agreement 
to  share  in  the  profits  alone  is  sufficient. 

AcnoN  by  the  Manhattan  Brass  and  Manafacturing  Company 
against  Sears  and  Jndson,  to  recover  rent  of  premises  leased  by 
plaintifiT  to  the  ^^Jndson  Horse-shoe  Company.''  The  lease  was  signed 
by  defendant  Judson,  ^^  President''  On  the  22d  of  Jane,  1866. 
Judson,  being  the  owner  of  a  patent  right,  entered  into  an  agree- 
ment with  Sears  to  sell,  and  did  sell,  one  undivided  quarter  interest 
^for  the  loan  of  $4,000  in  cash,  for  the  purposes  of  the  patent  and 
at  the  risk  of  its  success,  and  the  sum  of  815,000  purchase-money." 
The  agreement  then  proceeds  as  follows : 

'*  The  said  $4/)00  loan  is  to  be  paid  at  anj  time  within  one  year,  to  be  ased 
for  the  benefit  of  the  patent  and  returned  out  of  the  first  profits  of  the  busi- 
ness, after  paying  the  salary  of  the  agent  and  other  necessary  expenses.  The 
said  $15,000  purchase-money  is  to  be  paid  as  follows,  viz. :  To  be  realized  and 
retained  by  the  said  Frederick  Judson  out  of  Herman  6.  Sears'  share  in  the 
profits  arising  from  the  sale  of  rights  under  the  patent,  and  one-half  of  all 
dividends  payable  to  the  said  Herman  B.  Sears  are  to  be  retained  by  said 
Frederick  Judson  until  they  amount  to  said  $15,000.  The  said  Frederick 
Jndson  is  to  continue  to  be  the  sole  agent  of  the  whole  of  said  patent  right, 
at  a  salary  of  $1^500  a  year,  payable  only  from  the  profits  of  the  whole  of 
said  patent  right,  subject  to  an  increase  hereafter  to  be  agreed  upon,  whenever 
the  said  $15/)00  shall  be  realized,  and  the  profits  of  the  business  shall  author- 
ize it.  The  object  of  this  agreement  is  not  for  any  purpose  of  business,  or 
manufacture,  or  partnership,  but  only  to  make  the  parties  joint  owners  of  said 
patent  right.  The  said  Frederick  Judson  is  to  transact  all  business,  and  makes 
all  grants  in  his  own  name,  and  to  keep  books  of  account  showing  all  moneys 
received  and  expended  in  said  matters,  which  are  to  be  always  open  to  the 
inspeetioa  of  either  of  the  parties  to  this  contract. 

"  FREDERICK  JUDSOK, 
"HERMAN  B.  SBABS." 

Vol.  VL— 88 
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The  premises,  for  the  rental  of  which  this  action  is  bronght,  were 
hired  by  Judson  in  October,  1866,  and  were  used  for  the  introdno- 
tion  and  sale  of  patent  rights.  Evidence  was  adduced  to  show  that 
^  portion  of  the  rent  had  been  paid  by  a  di*aft  on  defendant  Sears, 
drawn  by  defendant  Judson  in  favor  of  plaintiff,  out  of  the  t4,000 
loan,  and  that  Sears  knew  that  it  was  to  go  toward  paying  the  rent 
Evidence  was  also  introduced  to  show  that  Sears  had  told  plaintiff's 
president,  before  the  premises  were  hired,  that  he  owned  a  quarter 
interest  in  the  patent  held  by  the  Judson  Horseshoe  Company. 
Sears  alone  defended ;  and,  on  his  motion,  the  complaint  was  dis- 
missed. Judgment  of  dismissal  was  affirmed  at  general  term, 
whereupon  an  appeal  was  taken  to  this  court 

8.  B.  Brmondly  for  the  appellant,  cited  Col.  on  Part,  §  8 ;  3  Kent 
(5th  ed.),  24 ;  Story  on  Part,  §§  2, 34, 35,  59, 60, 68 ;  Bx  parte  Lang- 
daley  18  Ves.  300 ;  Wood  v.  Valeiie,  7  Ohio  St  192 ;  Hazard  v.  J3Sm- 
ardy  1  Story,  371 ;  Waugh  v.  Carver,  2  H.  Black.  247 ;  Oray  t.  Smiih, 
2  Wm.  Black.  998 ;  Ex  parte  Hamper^  17  Ves.  403 ;  Cliampum  t.  J?(M^ 
wick,  18  Wend.  175 ;  CatakiU  Bank  v.  Oray,  14  Barb.  471. 

Charles  B,  WlUteheady  for  respondent,  cited  Parkhurei  t.  JTtfM- 
man,  1  Blatch.  488 ;  Pitts  v.  Hall,  3  id.  201^ 

Peckhah,  J.  To  constitute  one  a  partner,  as  to  third  person^ 
it  is  not  necessary  that  he  should  agree  to  share  in  the  losses  of  the 
business.  Sharing  in  the  profits  is  sufilcient  The  reason  is,  that 
sharing  in  the  profits  deprives  creditors  of  part  of  the  means  of 
payment  PoU  v.  Eyton,  3  Man.  Or.  &  S.  32 ;  54  C.  L.  R.  31 ;  CoL 
on  Part  (4th  Am.  ed.)  5,  and  cases  cited ;  Story  on  Part  (Gray's 
ed.),  §  2,  w^here  definitions  of  partnership  are  given  by  different 
writers.  More  generally  no  allusion  is  made  to  sharing  losses.  And 
see  section  68 ;  3  Kent  (8th  ed.),  26 ;  Grace  v.  SiJiith,  2  W.  Black.  998. 

Here  seem  to  be  all  the  elements  of  a  partnership,  as  claimed  by 
any  writer : 

1st  Sharing  in  the  profits. 

2d.  Sharing  in  the  losses,  at  least,  to  the  extent  of  $4,000,  the 
repayment  of  the  whole  of  which  depended  upon  the  profits. 

3d.  The  nght  to  inspect  the  books.    Story  on  Part,  §  69,  note  L 

4th.  A  common  interest  in  the  stock  of  the  company.  8  Kent»  24 

It  is  not  the  less  a  partnership,  that  Judson  was  ^  to  transaot  alt 
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bnsiiiefis,  and  make  all  grants  in  his  own  name."  A  secret  oi 
dormant  partner  is  always  intended  to  be  unknown.  He  is  not 
thereby  the  less  a  partner. 

It  is  nrged  that  the  respondent  expressly  refused,  in  the  contract^ 
to  enter  into  any  '^  business  or  manufacture  or  partnership."  Tlieve 
IB  no  such  refusal  But  the  contract  says  simply,  that  such  was 
not  the  ^  object  of  the  parties,'^  but  only  to  make  the  parties  joint 
owners  of  the  patent.  Yet  the  contract  carefully  provides  for  the 
business,  and  for  the  disposition  of  its  profits.  It  continues  Jndson 
as  the  sole  agent  of  the  whole  of  the  patent  right  at  an  agreed 
salary,  payable  from  the  profits,  subject  to  an  increase  thereafter  to' 
be  agr^d  upon  **  whenever  the  115,000  shall  be  realized,  and  the 
profits  of  the  business  shall  authorize  if 

What  the  precise  business  is  as  to  the  patent  is  nowhere  stated^ 
except  incidentally,  viz. :  that  ^  the  profits  arising  from  the  sale  of 
rights  under  the  patenf  are  to  be  applied  in  a  share  for  the  defend* 
ant's  benefit  toward  paying  for  an  interest  in  the  patent. 

Nor  is  the  business  to  cease  when  the  one-third  interest  in  the 
patent  is  paid  for,  as  provision  is  expressly  reserved  for  an  increase 
of  the  agenf  s  salary  at  that  time. 

Here,  then,  is  express  and  particular  provision  for  carrying  on 
this  business  for  the  joint  benefit  of  the  parties,  defendants,  for 
sharing  in  the  profits,  and,  in  a  degree,  in  the  losses ;  and  the  mere 
statement  that  its  "object  is  not  for  a  partnership,"  will  not  change 
the  legal  effect  of  the  contract 

It  is  plainly  a  partnership  as  to  third  iiersons,  even  though 
expressly  agreed  that  it  should  not  be  so  between  themselves.  The 
best  position  that  can  be  claimed  by  defendant  Sears  is,  that  this  is 
a  8i)ecial  Or  limited  partnership,  as  between  the  parties  thereto. 
In  such  case,  it  is  general  as  to  the  public,  or  our  statute  on  that 
snbject  would  be  superfluous.    Story  on  Part,  §  G3,  and  cases  cited. 

Judson,  therefore,  was  the  agent  of  the  defendants  in  all  matters 
touching  the  business  of  the  patent.  It  cannot  be  held,  as  mat- 
ter of  law,  that  the  hiring  of  this  store  by  Judson  was  not  within 
and  for  the  purpose  of  the  partnership  business.  If  it  were  for 
manufacturing  and  exhibiting  specimens  of  the  patent's  work,  with 
a  view  of  selling  the  rights,  and  it  was  pertinent  to  that  end.  then 
it  was  within  the  partnership  business,  though  it  may  not  have 
been  a  wise  mode  of  attaining  the  end. 

It  may  be  possible  that  the  st.eam  power  was  outside  of  the 
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businefls ;  and  yet  it  would  not  then  be  proper  to  nonsuit,  if  the 
renting  was  appropriate  as  to  the  building  or  room,  but,  if  the  gen- 
eral agent  of  the  company  thought  it  appropriate,  and  acted  in 
good  faith,  it  should  be  a  plain  case  of  excess  of  authority,  or  the 
company  should  be  bound  by  his  contract 

It  may  be  observed  that  the  defendant,  Sears,  loaned  this  $4^000, 
^to  be  used  for  the  benefit  of  the  patent,"  and  yet  he  paid  a  draft 
which  he  thought,  as  he  testified,  went  for  a  payment  on  this  same 
rent  He  then,  obviously,  regarded  this  renting  as  appropriate  to 
the  business,  or  he  would  not,  or  should  not,  have  consented  to  the 
misappropriatibn  of  his  money. 

The  court  erred  in  dismissing  the  complaint  Judgment  reversed, 
sew  trial  granted,  costs  to  abide  event 

All  concur,  except  Ghubch,  Ch.  J.,  and  Allen,  J.,  not  voting. 

Judgment  rwerskL 
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PB0FBISI0B8    Of    LOOKB    AJTD    OaKALB   OK    MbBBUAOX    Bim* 

plaintii& 

T. 

Nashua  ft  Lowbll  Bailboad  Oompavt. 


(lOiMaM-l.) 
Aifir«0d  MMfKMf  —  mii9apprppria$ion  of  land  cecupied  fty.    JHueirin^  «M  <t. 


a  nilioftd  corporation  takes  poweMdoii  of  premiseB,  nnder  the  right  of 
emiaent  domain  for  railroad  pnrpoeee,  the  ooeupation  of  Inilldings  upon  the 
piemisea,  for  the  general  porpoees  of  trade  and  mechanical  or  manufactur- 
ing purpoaee  hj  lessees  of  the  corporation,  is  a  oonTerslon  of  the  premises 
from  the  corporate  purposes,  and  a  writ  of  entry  will  lie  against  the  corpora- 
tion hj  the  original  owners,  in  wliich  they  are  entitled  to  judgment  establish* 
faig  their  title  as  owners  in  fee,  subject  to  the  valid  easement  of  the  corpora- 
tion and  for  damages  or  mesne  profits  for  the  wrongful  use  of  the  premisesw 
An  occupation  of  premises  for  years,  by  means  of  a  permanent  structure^ 
■mioagh  by  mistake  as  to  the  true  boundary  line,  is  in  legal  effect  a  dlsseisliL 

Weft  of  entry  brought  June  28, 1859,  to  recover  three  lots  of 
land  in  Lowell,  Mass.,  marked  respectiYely  A,  B  and  0.  In  1888 
the  defendants,  a  railroad  corporation,  by  authority  of  their  charter 
(Mass.  St  1836,  ch.  249),  took  possession  of  the  lots  A  and  0, 
paying  to  the  demandants,  the  owner  in  fee,  the  assessed  damages. 
Buildings  were  erected  on  these  lots,  and,  by  mistake  of  defendants, 
as  to  the  true  boundary  line,  a  portion  of  the  buildings  were  located 
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on  the  lot  marked  B.  In  1851,  the  buildings  on  these  lots  were  leased 
for  private  business  purposes ;  and  the  premises  have  not  since  been 
nscd  by  defendants  for  railroad  purposes.  The  parties  agreed  upon 
a  statement  of  facts,  of  which  the  above  brief  synopsis  is  sufficient 
to  give  an  understanding,  and  which  closed  as  follows:  '^The 
directors  of  the  railroad  corporation  will  all  testify,  if  competent  for 
them  so  to  do,  that  they  never  intended  to  permanently  abandon 
the  use  of  the  demanded  premises  for  railroad  purposes. 

'^  If  upon  the  above  statement  of  facts  the  defendants  have  any 
cause  of  action  against  the  railroad  corporation  or  their  lessees,  or 
either  of  them,  such  judgment  is  to  be  rendered  in  this  action 
against  the  tenants  as  the  demandants  would  be  entitled  to  lecoTer 
upon  said  facts,  in  any  form  of  action,  against  the  tenants  or  either 
of  their  lessees,  and  the  case  referred  to  an  auditor  to  assesB  iha 
mesne  profits  or  damages;  otherwise  judgment  to  be  for  tlia 
tenants." 

A,  P.  Bonney^  for  demandants. 

J.  O.  Abhotty  for  tenants. 

Wells,  J.  Under  this  agreed  statement^  the  form  of  action  and 
the  pleadings  become  immateriaL  But  the  principles  which  govern 
proceedings  under  a  writ  of  entry  are  well  adapted  to  test  the  rela- 
tions and  rights  of  the  parties,  in  respect  to  the  matters  in  con- 
troversy in  this  suit. 

In  regard  to  that  part  of  the  lot  first  described,  which  is  desig- 
nated as  parcel  B,  the  title  of  the  demandants,  and  their  right  of 
immediate  possession  are  admitted.  The  only  question  is,  whether 
the  action  may  be  defeated  by  the  specification  of  non-tenure  and 
disclaimer  in  defense.  The  defendant  corporation  has  been  in  the 
occupation  of  this  parcel,  since  1851,  by  means  of  a  permanent 
structure  placed  thereon.  That  occupation  is,  in  its  nature,  adverse, 
and  indicates  a  claim  of  title.  That  it  was  unintentional,  and  by 
mistake  as  to  the  true  line  of  boundary,  does  nr>t  afiect  its  legil 
character  as  a  disseisin.  When  the  suit  was  brmi  rr)  >  i .  f  h  e  demandants 
were  dispossessed ;  and  there  has  been  no  restoiutiuu  of  the  possee- 
sion.  These  fiEtcts  falsify  the  plea,  and  entitle  the  demandants  to  a 
judgment  AUen  v.  HoUon,  20  Pick.  458 :  Johnson  v.  Boardmaru, 
6  Allen,  28. 
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The  other  parcels  sued  for  are  included  within  the  limits  of  the 
location  of  the  railroad.  The  huildings  thereon,  which  had  been 
previoasly  adapted  to  the  uses  of  the  railroad,  were  changed  so  as  to 
adapt  them  to  the  purposes  of  private  business,  and  the  trade  of 
merchants.  They  have  been  so  occupied  from  that  time ;  being  lei 
for  rent  to  tenants  ^'  for  their  exclusive  use  and  occupation  for  theii 
said  business  and  trade."  Although  the  railroad  corporation  may 
derive  some  advantages  in  its  freighting  business,  from  the  carriage 
of  goods  for  its  tenants,  and  from  the  receipt  and  delivery  of  their 
goods  at  these  buildings,  instead  of  its  own  freight-houses,  yot  we 
think  it  would  be  a  distortion  of  the  agreed  statement  to  regard 
these  circumstances  as  sufficient  to  qualify  the  character  of  the 
occupation  of  the  buildings,  so  as  to  bring  it  within  the  range  of 
imy  purpose  for  which  the  corporate  franchises  were  granted. 

The  demandants  contend  that  this  continued  appropriation  of 
the  buildings  is  an  abandonment  of  its  legal  rights  by  the  corpora- 
tion ;  and  that  it  has  become  a  mere  disseisor ;  so  that  the  demand- 
ants are  entitled  to  resume  their  title  and  possession,  freed  from  the 
servitude. 

That  property,  once  taken  and  held  by  right  of  eminent  domain, 
may  be  abandoned,  so  as  to  restore  the  original  owner  to  his  former 
rights,  we  are  not  disjyosed  to  question.  But  the  facts  here  show 
no  such  abandoYiment.  On  the  contrary  the  tenant  has  been  in  the 
constant  use  and  control  of  the  property.  The  erection  of  the 
buildings  was  consistent  with  a  proper  enjoyment  of  the  easement. 
Worcester  v.  Western  Railroad  Co.,  4  Mete.  564.  It  did  not  destroy 
the  easement,  nor  defeat  its  exercise,  nor  indicate  an  intent  to  aban- 
don it.  Dyer  v.  Sa7iford,  9  id.  395,  402 ;  Hayford  v.  Spokesfield^ 
100  Mass.  491.  A  misuse,  however  great  the  perversion,  is  not  an 
abandonment.  The  subsequent  unauthorized  appropriation  of  the 
buildings  did  not  therefore  put  an  end  to  the  right  of  use  for  the 
legitimate  purposes  of  the  franchise  granted.  Sprague  v.  Waitc,  17 
Pick.  309,  319.  An  easement  does  not  become  merged,  or  lost,  by  a 
disseisin,  or  a  wrongful  claim  of  title  against  the  owner  of  the  ser- 
vient tenement  TyUr  v.  Hammond,  11  id.  193,  220.  Besides, 
the  corporation  has  continued  the  legitimate  exercise  of  its  fmnchise 
over  so  much  of  the  location  as  is  required  for  the  present  use  and 
accommodation  of  its  tracks.  Its  location  has  not  been  abandoned ; 
and  the  right,  derived  by  law  from  that  location,  to  use  any  part  of 
the  land  within  its  limits,  is  not  such  a  mere  license  as  will  become 
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void,  ab  iniiio,  by  reason  of  abuse  or  excess  in  its  exercise.  Thit 
position  of  the  demandants  is  therefore  not  maintained,  eyen  if  the 
testimDny  of  the  directors  of  the  railroad,  offered  to  negative  the 
intent  to  abandon,  be  rejected. 

If  the  misappropriation  worked  a  forfeiture,  pro  tantOy  of  the 
firanchise  originally  anthorized,  or  was  a  sufficient  ground  for 
decreeing  a  forfeiture^  that  could  not  be  set  up  collaterally  in  a  suit 
by  a  private  party.  Even  in  a  direct  sait  for  the  purpose,  a  private 
party  cannot  obtain  a  decree  of  forfeiture,  vacating,  in  whole  or  in 
part,  a  firanchise  or  right  held  under  lawful  public  authority.  Pro- 
ceedings of  that  nature  are  applicable  only  to  an  attempt  to  exercise 
privileges  without  lawfiil  authority;  and  the  exclusion  thereby 
obtained  extends  only  to  such  unlawfully  assumed  firanchise.  A 
public  franchise  can  be  forfeited  only  to  the  public.  Boston  d 
LoweU  Railroad  Co.  v.  SaUni  <6  Lowell  Railroad  Co.,  2  Gray,  1 ;  Fall 
River  Iron  Works  Co.  v.  Old  Colony  d  Fall  River  Railroad  Co.,  5 
Allen,  221 ;  Heard  v.  Talbot,  7  Gray,  113. 

So  far,  then,  as  the  demandants  seek  to  recover  possession  and 
control  of  the  property,  as  of  their  former  right,  their  suit  must 
fiiil.  If  they  can  recover  any  judgment  for  the  land  covered  by  the 
location,  it  must  be  rendered  subject  to  all  the  lawful  rights  of  the 
tenant  under  the  franchises  conferred  by  its  charter  and  the  location 
of  its  road. 

It  does  not  follow  that  the  action  cannot  be  maintained  at  all. 
The  fee  of  the  land  remains  in  the  original  owners,  notwithstand- 
ing the  location  of  the  road.  It  is  true  that  the  nature  of  the  use 
for  which  the  land  is  taken  is  such  as  may  require,  and  therefore 
authorize,  complete  possession  and  control  by  the  railroad  corpora- 
tion. The  occupation  and  use  of  lands  which  it  is  entitied  to  enjoy 
is  declared  to  be  ^'  permanent  in  its  nature,  and  practically  exclusive.'' 
Hazen  v.  Boston  A  Maine  Railroad^  2  Oray,  577,  580.  The  mode 
of  occupation,  and  the  decree  of  exclusiveness,  necessary  or  proper 
for  the  convenient  exercise  of  its  firanchise,  are  within  tiie  absolute 
discretion  of  the  managers  of  the  corporate  fiinctions.  They  are  the 
sole  judges  of  what  is  proper  or  convenient  as  means  for  attaining 
the  end  and  performing  the  services  for  which  the  corporate  fran- 
chises were  granted.  Brainard  v.  Olappy  10  Gush.  6 ;  Boston  Oas* 
Ught  Co.  V.  Old  Colony  <6  Newport  Railway  Co.y  14  Allen  444;  Ham 
f.  Salemy  100  Mass.  350. 

But  however  extensive  the  right  which  the  corporation  thus  takee 
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by  its  location,  it  is  not  a  fee,  nor  a  freehold  estate,  but  an  easement 
only ;  not  a  corporeal  interest,  bat  an  incorporeal  right  Its  right 
of  occupation,  however  exclusive,  is  incidental  only,  and  as  a  means 
of  exercising  the  privileges  and  performing  the  functions  defined  by 
its  charter.  See  Boston  Water  Power  Co,  v.  Boston  (6  Worcester 
Railroad  Co.y  16  Pick.  512,  622 ;  Weston  v.  Foster,  7  Mete  297 ; 
Tucker  v.  Tower,  9  Pick.  109 ;  Harback  v.  Bostonj  10  Oush.  295. 
The  owner  of  the  fee  in  land  thus  subjected  to  a  public  easement 
may  maintain  an  action  of  trespass  or  a  writ  of  entry  against  any 
one  whose  entry  or  acts  upon  the  premises  would  support  the  action, 
unless  he  can  justify  under  the  authority  of  the  party  having  the 
easement.  Per  Sedgwick,  J.,  in  Commonwealth  y.  Peters,  2  Mass. 
125 ;  Perley  v.  Chandler,  6  id.  454 ;  Bobbins  v.  Bonnan,  1  Pick.  122 ; 
Hancock  v.  Weniworth,  5  Mete  446. 

The  title  and  right  of  the  plaintifBs  in  this  action  are,  therefore, 
sufficient  to  enable  them  to  maintain  their  writ  of  entry.  In  what 
manner  and  to  what  extent  will  the  rights  of  the  tenant  serve  to 
defeat  the  action  or  modify  the  judgment  ? 

It  is  manifest  that,  if  the  general  issue  were  pleaded,  and  noth- 
ing more,  the  title  to  the  freehold  being  thus  alone  put  in  issue,  the 
demandants  must  prevail  But  suppose  the  defendant  oorporation 
should  disclaim  title,  and  specify  the  rights  and  authority  under 
which  it  held  the  occupation.  This  would  in  effect  beequiyalent  to 
a  plea  of  special  nontenure  or  special  disclaimer.  Such  a  plea,  if 
according  to  the  truth  of  the  case,  would  be  a  complete  defense  to 
the  action.  But  the  demandants  may  falsify  that  plea,  that  is,  may 
show  that  the  party  impleaded  is,  nevertheless,  tenant  of  the  free- 
hold. Jackson  on  Beal  Actions,  96,  101 ;  Prescott  Yf  Hutchinson, 
13  Mass.  439 ;  Creighton  v.  Proctor,  12  Cush.  433,  438 ;  Dolby  v. 
Miller,  2  Oray,  135 ;  Johnson  t.  Phillips,  13  id.  198.  Whenever, 
upon  issue  joined  on  such  a  plea,  it  is  made  to  appear  that  the 
tenant  in  the  action  has  in  fact  asserted  rights  In,  or  done  acts  upon, 
the  premises,  which  are  not  justified  by  the  special  interest  or 
anthority  relied  on,  and  which  from  their  character  imply  a  claim 
of  title,  or  require  title  to  the  estate  itself  for  their  justification, 
the  plea  fails.  In  this  respect,  the  only  difference  between  a  general 
and  a  special  disclaimer  or  nontenure  is  in  the  evidence  requisite  to 
falsify  the  plea  and  establish  a  disseisin  Where  there  is  a  right 
which  authorizes  the  party  defendant,  for  certain  purposes,  to  dis- 
turb the  soil  or  occupy  the  land,  acts  done  in  apparent  conformity 
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liherewitb,  or  eyen  of  an  equivocal  nature,  will  be  referred  to  that 
special  right;  although,  in  the  absence  of  such  authority,  the 
demandant  would  be  entitled  to  regard  the  acts  as  an  assertion  of 
title  and  a  disseisin  of  himself.  It  is  immaterial  how  great  or  how 
limited  may  be  the  special  interest  or  authority  set  up  in  justifica- 
tion, except  as  it  affects  the  degree  and  kind  of  proof  required  to 
show  that  it  has  been  exceeded,  or  that  it  does  not  apply  to  or 
justify  the  acts  done. 

Jn  respect  to  lands  taken  by  railroad  corporations,  although  the 
discretion  of  the  directors  is  unlimited,  as  to  the  mode  and  extent 
of  the  use  or  occupation,  for  the  purposes  for  which  the  corporation 
was  ci-eated,  yet  it  is  definitely  limited  by  those  purposes.  Any  uses 
of  the  land  confessedly  for  other  purposes,  or  not  apparently  for 
purposes  permitted  by  its  charter,  are  not  protected  by  its  authority. 
For  such  uses  the  owner  may  have  his  redress  by  any  appropriate 
action. 

A  turnpike  corporation  may  remove  the  earth,  within  the  limits 
of  its  road,  for  the  purposes  of  construction  or  repair,  and  may 
eieot  permanent  buildings  for  a  toll-house,  with  cellar  and  welL 
Tucker  t.  Tower,  9  Pick.  109.  But  it  may  not  even  take  the  herb- 
age  for  purposes  not  connected  with  the  exercise  of  its  franchise. 
Adams  v.  Bmersony  6  Pick.  57.  See,  also,  AppUton  v.  Fulhrton,  1 
Gray,  186 ;  Codman  v.  Evans,  1  Allen,  433.  A  similar  distinction, 
founded  on  the  purpose  of  the  use  of  a  highway,  was  pointed  out 
in  Stachpole^  v.  Healy,  16  Mass.  33.  So,  also,  as  to  railroads,  in  respect 
of  liability  to  taxation.  Worcester  v.  Western  Railroad  Co.,  4  Mete. 
564,  569.  The  rights  of  any  party  having  an  easement  in  the  lands 
of  another  are  measured  and  defined  by  the  purpose  and  character 
of  that  easement.  For  all  purposes  consistent  with  that  easement, 
the  right  to  use  the  land  remains  in  the  owner  of  the  fee.  Atkins 
y^Boardman,  2  id.  457,  467;  Phipps  v.  Johnson,  99  Mass.  26.  The 
principle  is  the  same,  however  extensive  the  rights  conferred  by  the 
easement. 

In  the  present  case,  the  occupation  of  the  buildings  upon  the  de- 
manded premises  for  the  general  purposes  of  trade  and  mechanical 
or  manufacturing  business,  by  lessees  having  no  other  connection, 
with  the  operations  or  interests  of  the  corporation  than  as  its  ten- 
ants paying  rent;  and  the  conversion  of  those  buildings  by  the 
corporation  fi*om  their  original  design  into  private  stores  or  shops 
for  the  purpose  of  so  changing  their  use,  placed  them  beyond  the 
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•cope  of  the  corporate  purposes  and  functions.  It  is  snch  an  occu- 
pation of  the  land  as^  without  warrant  fh)m  the  public  authoritji 
inTolves  an  assumption  of  ownership,  and  entitles  the  demandants 
to  treat  the  corporation  as  tenant  of  the  freehold  by  disseisin. 
Jackson  on  Seal  Actions,  97;  Johnson  v.  Phillipt,  13  Gray,  198; 
Johnson  T.  Boardman,  6  Allen,  28.  The  fact  that  the  corporation 
has  a  yalid  easement,  which  entitles  it  to  a  greater  or  less  use  of  the 
land  for  other  purposes^  is  no  impediment  to  a  recovery  by  the  de- 
mandants in  this  action ;  for  the  judgment  will  be  rendered  subject 
to  such  yalid  easement  as  the  tenant  actually  has.  Alden  y.  J/ur- 
docky  13  Mass.  256 ;  Morgan  ¥•  Moore,  3  Oray,  319 ;  Castle  y.  Palmer, 
6  Allen,  401.  The  easement  of  the  railroad  corporation  is  of  such 
a  nature  that  the  demandants  cannot  have  judgment  and  execution 
that  will  exclude  the  corporation  fix>m  complete  possession  and  oon- 
trol  of  the  premises  for  all  purposes  pertaining  to  the  exercise  of  its 
corporate  firanchises.  But  they  are  entitled  to  a  judgment  which 
shall  establish  their  title  and  rights  as  owners  of  the  fee,  and  secure 
to  them  proper  damages  for  the  wrongful  use  of  the  land,  ai 
well  as  their  costs  of  suit.  Prescott  y.  Hutchinson,  13  Mass.  439; 
Richards  y.  Randall,  4  Oray,  53 ;  Gen.  Sts.,  ch.  134,  §  14. 

The  assessment  of  damages  or  mesne  profits  will  be  made  with 
reference  to  the  measure  of  title  established  by  the  suit.  As  to  the 
land  within  the  limits  of  the  location,  the  tenant  has  made  use  of 
it  for  a  valuable  purpose.  Its  charter  affords  no  justification  of  that 
nse,  and  no  protection  against  the  claim  of  the  owner  of  the  fee  for 
the  mesne  profits,  against  any  disseisor.  The  assessor  will  therefore 
estimate  the  damages,  for  all  the  parcels  alike,  according  to  the  full, 
clear,  annual  value  of  the  land,  not  including  the  improvements. 
Gen.  Sts.,  ch.  134,  §§  15, 16;  Hatch  v.  Dwight,  17  Mass.  289,  298. 

As  the  precise  mode  and  extent  of  the  projection  of  the  building 
ui)on  parcel  B  does  not  appear,  we  cannot  indicate  beforehand 
whether  any  allowance  should  be  made  for  improvements  upon  that 
parcel,  or  in  what  manner  the  structure  is  to  be  disposed  of  Its 
situation  is  such  as  will  probably  lead  both  parties  to  find  their 
intx^rcsts  best  promoted  by  an  amicable  adjustment  in  relation 
thereto. 

Hie  computation  will  include  six  years  preceding  the  suit,  and 
the  time  since  the  date  of  the  writ  to  the  time  of  the  return  of  ths 
assessor's  report.    Curtis  v.  Francis,  9  Gush.  427,  468. 

In  pursuance  of  the  agreement  upon  which  the  case  is  brought 
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ap  to  VLB,  an  assessor  will  be  appointed  to  estimate  the  damages  ao- 
oordingly. 

Judgment  for  the  demandants,  subject  to  all  rights  conferred 
upon  the  tenants  by  their  corporate  charter  and  the  location  of 
their  railroad  over  a  part  of  the  demanded  premises. 


Ltkou  y.  Skith. 
( 101  MaM.  as. ) 

OmIriMorif  nsgUgenee  ^  inrfani,    Boidmde. 

Thm  plalntiir,  an  iiilant  four  jeara  and  seven  months  old,  while  letaming  naal 
tended  from  school,  was  run  over  hj  defendant  In  the  public  street.    In  an 
action  to  recover  for  the  injuries,  held,  that  it  was  for  Uie  jury  to  determiBe 
whether  or  not  plidntifiT's  parents  were  guilty  of  negligence  in  permitting 
him  to  be  in  the  street  alone. 

In  such  action  the  opinion  of  plaintiff's  school  teacher  as  to  his  eapadtf  is  ad 
misslble. 

When  an  infant  is  in  tiie  streets,  without  negligenoe  either  on  the  part  of  hlai- 
self  or  parents,  he  is  bound  to  use  only  such  reasonable  care  ■«  he  is  capable 
of,  though  of  less  degree  than  adults  would  be  bound  to  use  under  the  elr- 
cumstances. 

Where  a  child  about  five  years  of  age  is  negligently  allowed,  by  its  parenta, 
to  go  into  the  public  street,  yet  does  no  act  which  prudence  would  forUd, 
and  omits  no  act  which  prudence  would  dictate,  there  is  no  negligenoe  con- 
tributory to  an  injury  and  which  will  prevent  a  recovery  by  the  ohUd. 

TOBT  in  plaintiff's  name  bj  his  next  friend  to  recover  for  injnriet 
reoeiyed  in  consequence  of  the  alleged  negligence  of  defendants  ser- 
vant in  driving  upon  plaintiff  in  a  public  street 

The  opinion  su£Sciently  states  the  case. 

J.  F.  Pick&ring,  for  plaintifll 

C,  J.  Mclntirey  for  defendant 

Chapman,  G.  J.  The  plaintiff's  declaration  alleges  that  the  do- 
fondant  was  driving  a  hack  drawn  by  a  pair  of  horses,  in  and  along 
Henly  street  in  Gharlestown,  by  his  servant,  and  carelessly  ran 
over  the  plaintiff  (who  was  crossing  the  street  and  using  due  care) 
and  injured  him.    The  answer  puts  these  allegations  in  issue. 
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It  appeared  in  evidence  that  the  plaintiff  was  a  child  fonr  years 
and  seven  months  old,  and  of  the  ability  and  intelligence  of  the 
average  of  children  attending  the  public  schools  of  the  age  of  five 
years,  and  was  attending  the  common  school.  He  was  crossing  the 
fttreet  on  his  way  home  from  school  when  the  accident  happened. 
The  plaintiff's  counsel  requested  the  court  to  instruct  the  jury,  that, 
the  child  being  of  the  age  and  capacity  stated  above,  his  parents 
were  not  guilty  of  negligence  in  permitting  him  to  go  from  his 
home  to  school  alone,  and  to  return  alone,  and  in  doing  so  to  cross 
Henly  street  at  the  time  when,  and  the  place  where,  he  was  run  over 
by  the  defendant's  servant ;  and  he  excepts  to  the  refusal  of  the 
judge  to  make  this  ruling.  But  the  judge  properly  left  this  matter 
to  the  jury.  It  is  true  that  streets  and  highways  are  made  for  the 
use  of  all  travelers,  school  children  as  well  as  others;  but  in  an 
action  for  damages  by  one  traveler  against  another,  brought  on  the 
ground  that  the  plaintiff  used  due  care,  and  that  he  was  injured  by 
the  negligent  conduct  of  the  defendant,  it  must  appear  that  he,  or 
some  one  on  his  behalf,  used  due  care,  and  that  his  own  want  of  care 
did  not  contribute  to  the  injury.  Some  of  the  cases  on  this  point 
are  referred  to  in  Sieele  v.  Burkhardf,  post,  191. 

llie  question,  whether  a  child,  like  the  plaintiff,  is  of  such  capacity 
that  he  may  be  safely  trusted  to  go  to  and  from  school  alone,  is  one 
of  &ct,  and  not  of  law.  Its  importance  arises  from  the  necessity  that 
exists,  in  an  action  like  this,  to  prove  the  due  care  that  he  alleges. 
In  an  action  for  a  willful  assault  and  battery  in  the  street,  it  would 
be  immaterial.  But  in  an  action  for  negligence,  either  the  plaintiff, 
or  some  one  on  his  behalf,  must  use  due  care,  so  that  his  own  negli- 
gence shall  not  have  contributed  directly  to  the  injury.  On  this  point, 
the  testimony  of  the  school-teacher,  merely  expressing  her  opinion  of 
the  capacity  of  the  child,  was  properly  excluded.  Yet,  in  connection 
with  a  description  of  the  child,  an  opinion  of  a  person  acquainted 
with  him,  and  having  had  opportunity  to  observe  him  as  to  his 
quickness  of  observation  and  comprehension,  as  compared  with  other 
persons,  would  be  admissible.  The  statement  of  such  an  opinion,  as 
to  whether  he  was  physically  large  or  small,  strong  or  weak,  and 
quick  or  slow  of  movement  in 'comparison  with  others,  would  be 
according  to  every  day's  practice;  and  when  it  related  to  the 
exhibition  of  mental  qualities,  it  would  be  of  the  same  speciea 
lliere  is  a  class  of  evidence  of  this  character  which  neoessarily  in* 
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that,  thongh  the  plaintiffs'  team  was  standing  there  in  yiolation  of 
a  city  ordinance,  yet  there  was  room  for  the  defendant's  team  to 
pass  by,  using  due  care,  and  the  only  fault  of  the  plaintiffs  consisted 
in  the  violation  of  the  city  ordinance.  It  is  not  found  that  this 
violation  contributed  to  the  injury.  It  is  said  by  Bioelow,  C.  J.,  in 
Jones  V.  A7idover,  10  Allen,  20,  that,  *'  in  case  of  a  collision  of  two 
vehicles  on  a  high-way,  evidence  that  the  plaintiff  was  traveling  on 
the  left  side  of  the  road,  in  violation  of  the  statute,  when  he  met 
the  defendant,  would  be  admissible  to  show  negligence."  So  the 
evidence  that  the  plaintiff'  team  was  standing  in  the  street  in  vio- 
lation of  a  city  ordinance  was  admissible  to  show  negligence  on 
their  part.  It  did  show  negligence  in  respect  to  keeping  the 
ordinance,  but  did  not  necessarily  show  negligence  that  contributed 
to  the  injury.  And,  notwithstanding  this  evidence,  it  was  com- 
petent to  the  arbitrator  to  find,  as  a  fact,  that,  toward  the  defend- 
ant, the  plaintiffs  were  guilty  of  no  negligence,  but  were  careful  to 
leave  him  ample  room  to  pass.  He  did  so  find  in  substance ;  and 
his  finding  is  agreed  to  as  a  fact 

A  collision  on  the  highway  sometimes  happens,  when  both  par- 
ties are  in  motion,  and  both  are  active  in  producing  it.  In  such 
cases  the  plaintiff  must  prove  that  he  was  not  moving  carelessly. 
But  the  collision  sometimes  happens,  as  in  this  case,  when  the 
plaintiffs'  team  is  standing  stilL  In  such  a  case,  he  must  prove 
that  his  position  was  not  so  carelessly  taken  as  to  contribute  to  the 
collision.  The  fact  is  here  found  that  it  was  not  so  taken,  thongh 
it  was  in  violation  of  the  ordinance.  There  was,  therefore,  no  such 
negligenue  on  his  part  as  to  defeat  the  action. 

Actions  founded  on  negligence  are  governed  by  a  plain  principle. 
The  plaintiffs'  declaration  alleges  that  the  injury  happened  in  con- 
sequence of  the  negligence  of  the  defendant.  This  is  held  to  imply 
that  there  was  no  negligence  on  the  part  of  the  plaintiff  which 
contributed  to  the  injury ;  and  to  throw  upon  him  the  burden  of 
proving  the  truth  of  the  allegation.  It  may  depend  upon  care 
exercised  by  himself  personally,  or  by  his  coachman,  if  he  is  riding, 
or  by  his  teamster,  in  his  absence,  or  by  the  person  in  charge  of  him 
if  he  is  an  invalid,  or  an  infant  of  tender  years,  or  in  any  way  so 
situated  as  to  need  the  care  of  another  person  in  respect  to  the  mat- 
ter. If  there  was  want  of  care,  either  on  the  part  of  himself  or  the 
person  acting  for  him,  and  the  injury  is  partly  attributable  directly  to 
that  cause,  he  cannot  recover,  simply  because  he  cannot  prove  what 
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he  has  alleged.  Among  the  numerous  cases  sustaining  this  view 
«re  Parker  y.  AdamSy  12  Mete.  415 ;  Horton  v.  Ipswich,  12  Gush.  488 ; 
ffoUtf  V.  Boffion  Oas-Ught  Co.,  8  Gray,  131 ;  Wright  v.  Maiden  &  Mel- 
rase  Railrocu-  Co.y  4  Allen,  282  ;  Callahan  y.  Bean,  9  id.  401. 

But  it  is  further  contended  that  these  plaiatiffs  are  compelled  to 
proye  their  own  yiolation  of  law  in  order  to  establish  their  case,  and 
therefore  the  action  cannot  be  maintained.  The  substance  of  the 
ordinance  referred  to  is,  that,  for  loading  and  unloading  packages 
weighing  less  than  five  hundred  pounds,  wagons  shall  stand  length- 
wise of  streets,  and  not  crosswise,  under  a  prescribed  penalty.  The 
plaintiffs  were  loading  packages  of  less  weight,  and  their  wagon  was 
standing  crosswise  of  the  street  But  proof  of  the  weight  of  these 
packages  was  not  necessary.  In  this  respect  the  case  is  like  that  of 
Welch  y.  Wesson^  6  Gray,  505,  where  the  plaintiff  was  injured  while  he 
was  trotting  his  horse  illegally.  It  is  unlike  the  cases  of  Gregg  y.  Wy* 
man,  4  Cush.  322,  and  Way  y.  Foster,  1  Allen,  408,  which  were  decided 
infjftyor.of  the  defendant  upon  the  ground  that  the  plaintiff  was 
obliged  to  lay  the  foundation  of  his  action  in  his  own  yiolation  of  law. 
Eyen  in  those  cases,  the  yiolation  of  law  by  the  plaintiffs  would  not 
haye  justified  an  assault  and  battery  or  a  false  imprisonment  of  tho 
plaintiffs.  In  this  case,  if  the  packages  had  weighed  more  than  Gvc 
hundred  pounds,  the  positiou  of  the  team  would  haye  been  the  same 
In  Spofford  y.  Harlow,  3  id.  176,  it  was  held,  that,  though  the  plaintiff  'a 
sleigh  was  on  the  wrong  side  of  the  street,  in  violation  of  law,  the 
defendant  was  liable,  if  his  servant  ran  into  the  plaintiff  carelessly 
and  recklessly,  the  plaintiff's  negligence  not  contributing  to  the 
injury.  And  it  is  true  generally,  that,  while  no  person  can  maintain 
an  action  to  which  he  must  trace  his  title  through  his  own  breach 
of  the  law,  yet  the  fact  that  he  is  breaking  the  law  does  not  leave 
him  remediless  for  injuries  willfully  or  carelessly  done  to  him,  and 
to  which  his  own  conduct  has  not  contributed. 

Judgment  for  the  plaintiffs.* 

*  A  flhnUar  dedaUm  was  made  in  Keanu  y.  Snawdei^  which  was  aigaad  la 
writing  al  the  November  Beasion,  1870. 

Wosa  *8ee  Bcfker  t.  PorOomd^  4  AnuBeR.  114.— 

Vol.  VI.  — 26 
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JoKESy  plaintiff,  y.  Boston. 

(1MlIaM.1S.) 
Highway,    li^wriM  to  trato&lor.    Municipal  eorporoHont  UMtUg  of. 

In  ftn  action  against  a  city  for  injuries  to  plaintiff,  a  traveler,  caused  bf  the 
falling  of  a  sign  projecting  over  tlie  sidewalli  and  insecurely  fastened  bj  the 
proprietor  of  the  building  to  which  it  was  attached,  A«M,that  plain tl IT  could 
not  recover,  although  the  insecurity  of  the  sign  and  its  dangerous  position 
had  been  brought  to  the  notice  of  the  city  authorities. 

Tort  under  the  Massaclmsetts  General  Statutes,  chapter  44,  sec* 
tion  2:2,  for  injuries  received  by  plaintiff  through  an  alleged  defect 

the  streets  of  Boston. 

The  judge  below  reported  the  following  facts: 

**  At  the  trial  tlie  plaintiff  offered  to  prove  that,  on  June  7, 1867, 

she  was  traveling  along  the  sidewalk  of  Union  street,  a  public 
highway  in  said  city,  which  the  defendants  were  bound  to  keep  in 
repair,  and  using  due  care,  a  sign  or  signs,  suspended  and  projecting 
OTer  said  sidewalk,  together  with  the  iron  rod  or  frame  from  which 
the  same  were  hung,  but  so  high  that  persons  traveling  along  said 
sidewalk  would  not  come  in  contact  therewith,  fell  upon  the  plain- 
tiff, and  dislocated  and  fractured  her  hip,  causing  her  very  serious 
injury;  that  said  injury  was  caused  solely  by  the  falling  of  said  sign 
or  signs,  and  rod  or  frame,  and  that  said  sign  or  signs,  and  rod  or  fnime, 
were  hung  in  a  very  unsafe  and  insecure  manner ;  and  that  said  sign  or 
signs,  and  rod  or  frame,  had  so  hung,  as  aforesaid,  for  the  space  of 
more  than  twenty-four  hours  prior  to  said  injury,  and  after  reason- 
able notice  to  the  officers  of  said  city  of  such  suspension  and  condi- 
tion, more  than  twenty-four  hours  prior  thereto.  Said  sign  and  fnime 
was  put  up  by  and  belonged  to  the  owner  of  the  building  to  which 
it  was  attached.  Upon  this  offer  of  proof,  I  ruled  that  the  action 
could  not  be  maintained,  and  so  instructed  the  jury,  who  letnmed 
a  verdict  for  the  defendants ;  and  now  I  report  tiie  case  for  ths 
fletermination  of  the  full  court" 

/•  P.  Converse,  for  plaintiff! 

/•  P.  Hedlyy  for  defendants^ 
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Wells,  J.  For  an  injury  received  by  reason  of  a  defective  awn* 
ing,  projecting  over  and  across  a  sidewalk,  and  supported  upon  posts 
at  the  curbstone,  a  city  or  town  is  held  to  be  liable.  Drake  v.  Low- 
cff,  13  Mete.  292 ;  Day  v.  Milfard,  5  Allen,  98.  For  an  injury  receive  d 
in  a  similar  manner  from  the  fall  of  snow  and  ice,  projected  from 
the  roof  of  a  building,  and  overhanging  the  sidewalk,  the  city  or 
to^vu  is  held  not  to  be  liable.  Hlxon  v.  Lowell,  13  Ora/,  59,  62.  In 
this  case,  the  injury  was  caused  by  tlie  falling  of  a  sign,  '^  suspended 
and  projecting  over  the  sidewalk,  together  with  the  iron  rod  or 
firame"  from  which  it  hung.  It  was  attached  to  the  building  by  the 
occupant,  for  purposes  relating  exclusively  to  his  occupancy.  In 
this  fact  consists  all  of  importance  that  we  perceive,  to  distinguish 
this  case  from  either  of  those  above  mentioned.  The  question  is,  by 
which  of  those  decisions  the  present  case  is  to  be  governed. 

In  Drake  v.  Loioelly  and  Dai/  v.  Milfordy  the  decisions  do  not  ap- 
pear to  have  been  made  upon  the  ground  that  the  awnings  or  the 
posts  upon  which  they  were  supported,  were  of  ihemselves  obstruc- 
tions in  the  street,  and  therefore  defects,  rendering  the  city  or  town 
liable  for  whatever  injury  might  happen  by  reason  of  their  being 
there.  And  in  Maconiber  v.  Tatmion,  100  Mass.  255,  it  is  decided 
that  posts  so  placed  are  not  defects.  Those  decisions  are  put  cxclu* 
lively  upon  the  ground  of  the  insufficient  strength  or  defective  con- 
dition of  the  awnings,  whereby  persons  passing  upon  the  sidewalk 
were  exposed  to  danger.  The  awning  differs  from  the  overhanging 
sign,  or  ice,  in  that  it  is  not  a  mere  incident  or  attachment  of  the 
building  alone,  but  is  a  structure  erected  with  reference,  in  part  at 
least,  to  the  use  of  the  sidewalk  as  such.  The  structure  itself,  being 
Adapted  to  the  sidewalk,  in  some  measure,  as  a  part  of  its  construc- 
tion and  arrangement  for  use  as  a  sidewalk,  a  danger  from  its  in- 
flecnre  condition  may  reasonably  be  treated  as  arising  from  a  defectivo 
or  unsafe  condition  of  the  sidewalk.  Permitting  it  to  remain  will 
make  the  city  or  town  responsible  for  it,  as  much  as  if  it  were 
originally  placed  there  by  its  own  officers.  This  test  of  what  con- 
stitutes a  defect  in  a  way  is  suggested  in  Barber  x,  Rozbiiry,  11 
Allen,  318,  as  well  as  in  Hixon  v.  Lowell.  In  the  latter  case  it  waa 
stated,  as  the  opinion  of  the  court,  that  the  case  of  Drake  v.  Lowell 
irent  to  the  limit,  in  that  direction,  of  liability  of  towns  for  such 
defects.    If  so,  the  present  case  is  excluded. 

Upon  the  whole,  we  are  satisfied  that  this  case  must  be  governed 
by  the  decision  in  Hixon  v.  Lowell,    The  diflference  in  the  facts  doet 
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not  place  them  upon  any  different  ground  of  principle.  The  pro- 
jection of  the  ice  was  produced  by  the  action  of  the  elements,  causing 
deposits  of  snow  and  water  upon  the  roof.  But  it  had  been  over- 
hanging the  sidewalk  for  twenty-four  hours ;  and,  under  the  statute 
which  imposes  it,  the  liability  of  the  city  or  town  is  to  be  determined 
by  the  existence  and  character  of  an  obstruction  or  cause  of  danger, 
and  not  by  the  manner  of  its  production.  There  is  nothing  in  the 
character  of  the  overhanging  ice,  different  from  that  of  the  inse- 
cure sign,  which  should  exempt  the  city  or  town  from  liability 
for  the  one  and  not  for  the  other.  It  subjects  the  owner  or  occupant 
of  the  building  to  responsibility  for  injuries  occasioned  by  itsfiEdl, 
as  much  as  does  the  falling  sign,  and  substantially  upon  the  same 
grounds.    Shipley  v.  Fifty  Associates^  101  Mass.  251. 

From  these  •considerations,  we  are  brought  to  the  ooncladon  that 
this  action  cannot  be  maintained. 

Exceptums  werruMU 

Monk— See  to  «une  effect,  2to|4or  ▼.  BtOihaim^  i  Am.  Rep.  R8l— 


FiBHSB,  plaintiff,  v.  Omr  ov  BoeroM. 

(IM  Mafle.8r.) 
MunMpal  corpoToHon  — fre  depcnfmeni,    NegUgeiiM. 

la  the  abeence  of  express  etatate,  manicipal  oorporaUonfl  are  not  liable  fm 
personal  injnries  occasioned  by  reason  of  the  negligenoe  of  the  ilie  depett 
meat  in  using  or  keeping  in  repair  fire  engines. 


ToBT  for  injuries  resulting  to  plaintiff  flrom  the  bursting  of 
alleged  defective  hose  attached  to  a  fire  engine,  at  a  fire  in  the  dty 
of  Boston,  September  8, 1868.  Only  questions  of  law  arise  in  the 
case  which  are  stated  in  the  opinion. 

D.  Foster  and  E.  H.  Abbot,  for  plaintiff,  cited  Bigebno  v.  Bandolpk, 
14  Gray,  541 ;  White  v.  Phittipston,  10  Meta  108 ;  Bamey  t.  Lowell, 
98  Mass.  570;  Eastman  v.  Meredith,  36  N.  H.  284;  Lloyd  v.  New 
Yorhy  1  Seld.  869;  Bailey  v.  New  York,  8  Hill,  531 ;  New  York  v. 
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I^tBy  id.  612 ;  Omrad  v.  Ithacay  16  N.  Y.  158 ;  Meare^  t.  WiU 
mington,  9  Ired.  73;  Richmond  y.  Liyngy  17  Orat  375 ;  Nwint  y. 
Fearia,  41  IlL  503 ;  Mersey  Docks  Trustees  y.  Oibbs,  Law  Rep.,  1  H. 
li.  93;  Scoit  y.  Manchester j  1  Hurl,  ft  Norm.  59 ;  Western  Savinge 
Fund  Society  y.  Fhiladelphia,  31  Penn.  St  175;  Same  y.  Same,  i(L 
185 ;  ShiUer  y.  Fhiladelphia,  8  Phil.  228 ;  ifar^on  y.  Syracuse^  3a 
N.  Y.  54 ;  and  Jones  y.  New  Haven^  34  Conn.  1. 

C.  H.  HUly  for  defendant,  cited  Com.  Dig.,  Pleader,  2, 6.  Foster 
y.  Jackson^  Hob.  56 ;  iZftr  y.  Bishop  of  ChesteTy  1  Salk.  560 ;  Millard 
y.  Baldwiny  3  Gray,  484 ;  Zm(  y.  Robeson,  12  id.  280,  285 ;  Laws  ft 
Ordinances  of  Boston  (ed.  1869)  224,  225,  231,  et  seq. ;  Hafford  y. 
New  Bedfordy  16  Gray,  297 ;  Walcott  y.  Swampscott,  1  Allen,  101 ; 
BnUrich  y.  LotoeUy  id.  172 ;  Barney  y.  Lowelly  98  Mass.  570,  and 
eases  there  cited ;  Bailey  y.  JVine;  Tbrit,  3  Hill,  531 ;  Denio,  C.  J.» 
in  Conrad  y.  Ithaca,  16  N.  Y.  163,  0/  «eg. ;  iToZ?  y.  Smith,  2  Bing.. 
156 ;  Holliday  y.  i9/.  Leonard  Shorediteh,  11  C.  B.  N.  S.  192 ;  Bro. 
Ab.  Accion  snr  le  Case,  pi.  93 ;  Mower  y.  Leicester,  9  Mass.  247 ; 
Holman  y.  Townsend,  13  Mete.  297 ;  Bigehw  y.  Randolph,  14  Gray,. 
541 ;  Eastman  y.  Meredith,  36  N.  H.  284 ;  Wilson  v.  JV^(?w  IV*,  1 
Denio,  595 ;  JATb  y.  Brooklyn,  32  N.  Y.  489 ;  Heniy  y.  Xym«,  & 
Bing.  91 ;  S.  C,  8  Bam.  ft  Aid.  77 ;  1  Bing.  (N.  C.)  222 ;  2  CI.  ft 
Fin.  331 ;  Scott  y.  Manchester,  1  Hurl,  ft  Norm.  59,  and  2  id.  204; 
Cowley  y.  Sunderland,  6  id.  564 ;  Mersey  Docks  Trustees  y.  Oibbs,  11 
H.  L.  Cas.  686,  717,  718,  721,  722 ;  Child  y.  Boston,  4  Allen,  41, 52, 
53 ;  Nm  York  y.  Furze,  3  Hill,  612 ;  Rochester  White  Lead  Co.  y 
Rochester,  3  Comst  463 ;  Conrad  y.  Ithaca,  16  N.  Y.  158 ;  Pittsburg 
y.  Orier,  22  Penn.  St  54. 

Gbat,  J.  Cities  and  towns  are  authorized  by  law  to  procure  and 
maintain  fire  engines  and  reseryoirs  of  water  therefor,  and  to  pay 
the  necesfary  expense  thereof,  either  by  general  taxation  or  out  of 
moneys  belonging  to  the  town ;  because  the  preyention  of  damage 
to  buildings  by  fire  is  an  object  which  affects  the  interest  of  all  the 
inhabitants  and  relieyes  them  from  a  common  bnrden  and  danger, 
and  is,  therefore,  within  the  scope  of  municipal  authority.  Allen  y* 
Taunton,  19  Pick.  485 ;  Torrey  y.  Milbury,  21  id.  64 ;  Hardy  y. 
WaUham,  3  Meta  163.  For  the  same  reason,  they  are  expressly 
authorized  by  statute  to  put  conductors  into  the  pipes  of  aqueduct 
corporations  for  the  purpose  of  drawing  therefrom,  free  of  expense^ 
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much  water  as  is  necessary  to  extinguish  fires.  Gen.  Sts.^  cli.  65, 
§14;  St  1867,  eh.  158. 

But  the  extinguishment  of  fires  is  not  for  the  immediate  advau* 
tage  of  the  town  in  its  corporate  capacity ;  nor  is  any  part  of  the 
expense  thereof  authorized  to  be  assessed  upcn  owners  of  buildings 
or  any  other  special  class  of  persons  whose  property  is  peculiarly 
benefited  or  protected  thereby.  In  the  absence  of  express  statute, 
therefore,  municipal  corporations  are  no  more  liable  to  actions  for 
injuries  occasioned  by  reason  of  negligence  in  using  or  keeping  in 
repair  the  fire  engines  owned  by  them,  than  in  the  case  of  a  town 
house  or  a  public  way.  Hafford  v.  New  Bedford^  16  Gray,  297 ; 
Eastman  v.  Meredith^  36  N.  H.  284 ;  Bigeloio  v.  Randolph,  14  Gray, 
541 ;  Oliver  v.  Worcester,  102  Mass.  489,  499. 

It  makes  no  difference  whether  the  legislature  itself  prescribes  the 
duties  of  the  officers  charged  with  the  repair  and  management  of 
fire  engines,  or  delegates  to  the  city  or  town  the  definition  of  those 
duties  by  ordinance  or  by-law.  However  appointed  or  elected,  such 
persons  are  public  officers,  who  perform  duties  imposed  by  law  for 
the  benefit  of  all  the  citizens,  the  performancje  of  which  the  city  or 
town  has  no  control  over,  and  derives  no  benefit  from  in  its  corpor- 
ate capacity.  The  acts  of  such  public  officers  are  their  own  official 
acts,  and  not  the  acts  of  the  municipal  corj)oration  or  its  agentSi 
In  Weightman  v.  Washingtony  1  Black,  39,  49,  the  supreme  court  of 
the  United  States  said:  "Municipal  corporations  undoubtedly  are 
invested  with  certain  powers,  which,  from  their  nature,  are  discre- 
tionary, such  as  the  power  to  adopt  regulations  or  by-laws  for  the 
management  of  their  own  affairs,  or  for  the  preservation  of  the 
public  health,  or  to  pass  ordinances  prescribing  and  regulating  the 
duties  of  policemen  and  firemen,  and  for  many  other  useful  and 
important  objects  within  the  scope  of  their  charters.  Such  powers 
ure  generally  regarded  as  discretionary,  because  in  their  nature  they 
are  legislative ;  and  although  it  is  the  duty  of  such  corporations  to 
carry  out  the  powers  so  granted  and  make  them  beneficial,  still  it 
has  never  been  held  that  an  action  on  the  case  would  lie  against  the 
corporation  at  the  suit  of  an  individual,  for  Lhe  failure  on  their  part 
to  perform  such  a  duty." 

The  duty  of  extinguisning  fires,  and  of  keeping  the  engines  in 
repair  and  ready  for  use,  is  imposed  by  the  statutes  of  the  common- 
wealth, not  upon  towns  and  cities,  but  upon  firewards,  engineers 
and  other  officers,  chosen  either  by  the  inhabitants,  or  by  the  select* 
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oiec  or  mayor  and  aldermen.  Gen.  Sts.,  ch«  24^  g§  4, 6,  7,  9, 13,  26, 
29.  So  where  a  distinct  fire  department  is  established  in  a  Tillage 
or  district^  the  district  may  raise  money  for  the  purchase  of  engines 
and  other  necessary  apparatus^  and  for  incidental  expenses ;  but  the 
charge  and  management  thereof  are  imposed  upon  the  engineers 
and  other  officers,  when  elected.  g§  33,  40,  41,  43.  The  firewards, 
engineers  and  other  similar  officers  are  not  the  servants  or  agents 
of  the  city  or  town,  but  are  public  officers,  for  whose  acts  in  their 
official  capacity  the  city  or  town  or  fire  district  is  not  made  respon- 
sible, except  in  the  single  case  of  the  pulling  down  of  a  building  to 
prevent  the  spreading  of  a  fire.  §§  5,  41.  Taylor  t.  Plymouthy  8 
Mete.  462. 

Nor  is  it  material  that  in  the  city  of  Boston  a  fire  department  has 
been  established  and  is  regulated  under  a  special  statute,  accepted 
by  the  city  council.  St.  1850,  ch.  262.  The  engineers  and  members 
of  that  department  are  no  less  public  officers,  and  no  more  agents 
of  the  city,  than  firewards  and  similar  officers  under  the  General 
Statutes.  In  the  leading  case  of  Haffard  y.  New  Bedford^  16  Gray, 
297,  the  fire  department,  for  the  negligence  of  whose  members  the 
city  was  held  not  to  be  liable  to  an  action,  was  established  and 
regulated,  and  its  officers  and  members  appointed,  under  a  similar 
cX^ecial  statute. 

This  case  is  not  like  that  of  an  act  done  by  the  city  for  its  own 
oorporate  advantage  and  immediate  emoluments,  as  in  Oliver  v. 
Worcester,  102  Mass.  489;  or  in  constructing  or  repairing  a  com- 
mon sewer,  laid  under  authority  of  a  statute  voluntarily  accepted 
by  the  corporation,  which  permits  the  assessment  of  a  contribution 
to  the  expense  thereof  upon  the  abutters,  as  in  Emery  v.  Lowell^ 
anUj  13.  But  it  comes  precisely  within  the  rule  laid  down  in 
Hafford  v.  New  Bedford,  and  since  applied  to  various  similar  casea^ 
WdlooU  V.  Swampscott,  1  Allen,  101 ;  Buttrich  v.  Lotoell,  id.  172 
Barber  v.  Roxbury,  11  id.  318;  Barney  v.  Lowell,  98  Mass.  570. 

Demurrer  sustained^ 

Ifkiebr  ▼.  OKy  c/ OifMlMMtti  t  Am.  B«p.  888  (U  Ohio  <9I.  ]9w- 
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Bamsdbk,  plaintiff,  t.  Bostov  ft  Albany  R.  B.  Ck>. 

(KM  ]fan.U7.) 
UaOroad  eompan^f—  re^ifontSfUUiffar  aeti  of  eanduaton,    MouUr  amd 

Where  a  railroad  oondnctor  attempts  to  seise  articles  of  property  In  the  hands 
of  a  passenger  for  the  purpose  of  enforcing  payment  of  fare,  tiie  corporation 
hi  liable  to  an  action  of  assault  and  battery. 

ToBT  for  an  assault  and  battery.  The  jndge  below  made  the 
following  report : 

^The  plaintiffs  introduced  eyidence  tending  to  show  that  the 
female  plaintiff  got  on  board  the  defendants'  cars  at  Newton  Oor- 
ner,  for  the  purpose  of  going  to  West  Newton  in  an  evening  train ; 
that  she  paid  the  fare  to  the  conductor;  that  afkerward  the  con- 
ductor demanded  the  fare  again ;  that  she  said  she  had  before  paid 
it ;  that  the  conductor  told  her  she  lied;  that  the  conversation  be- 
tween them  was  in  a  loud  tone ;  that  the  attention  of  people  in  the 
oars  was  attracted  by  it ;  that  she  was  confused  and  shamed  and  ex- 
cited by  it ;  that  the  conductor  demanded  of  her  that  she  should 
give  him  her  parasol  to  keep  as  security,  or  as  payment  for  the  fare ; 
that  she  refused ;  that  he  took  hold  of  it,  and,  after  somewhat  of  a 
struggle,  took  it  away  from  her ;  and  that,  by  reason  of  this,  the  said 
plaintiff,  a  few  days  afterward,  was  prematurely  delivered  of  a  child» 
and  had  suffered  much  in  health. 

''  After  the  testimony  for  the  plaintiffs  was  concluded,  the  judge 
announced  to  the  counsel  that  at  the  conclusion  of  the  case,  when- 
ever that  should  be,  the  rulings  would  be  as  follows  ;  and  that,  after 
hearing  them,  the  counsel  upon  the  one  side  or  the  other  might  pro- 
ceed or  not  with  the  case  to  the  jury,  as  they  might  elect  These  are 
the  rulings :  '  Upon  the  pleadings,  the  action  is  tort  in  the  nature 
of  trespass  for  an  assault  In  order  to  maintain  the  action,  the 
plaintiffs  must  show  that  an  assault  was  committed  upon  the  female 
plaintiff.  A  conductor,  by  virtue  of  his  implied  authority  as  such, 
that  being  the  only  authority  shown  in  this  case,  has  no  right  to 
seize  articles  of  property  belonging  to  a  passenger  for  the  purpose  of 
thus  enforcing  the  payment  of  fiire.  And  if  a  conductor  does  this, 
or  attempts  to  do  this,  and,  in  so  doing,  and  for  the  sole  pnipose  of 
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•einng  such  property,  commits  an  assault  ou  a  passenger,  the  cor- 
poration is  not  responsible  in  trespass  for  such  acts. '  Upon  the 
annooncement  of  these  rulings,  with  the  foregoing  statement  made 
by  the  judge  to  the  counsel,  the  plaintiff's  counsel  consented  to  a 
rerdiot  for  the  defendants.** 

/.  2>.  Van  Duzee^  for  plaintiflk 

O*  £L  HdUf  for  defendants,  cited  Ashaeht  Manufacturing  Co.  t. 
Marsh,  1  Gush.  507 ;  Howe  y.  Newmarch,  12  Allen,  49 ;  PtmUon  y. 
London  dt  Soutkwesiern  RaUway  Co^  Law  Sep.,  2  Q.  B.  534 ;  Ro$  t. 
Birkenhead,  Lancashire  &  Cheshire  Junction  Railway  Co^  7  Exch* 
86 ;  Eastern  Counties  Railwag  Co.  y.  Broom,  6  id.  314 ;  Lyons  y 
Martin,  8  Ad.  ft  El.  512 ;  Aldrich  y.  Boston  £  Worcester  Railroad 
Oil,  100  Mass.  31 ;  Ayrcrigg  y.  New  York  S  Erie  Railroad  Co.,  1 
Vroom.  460 ;  Wilson  v.  Peverly,  2  N.  H.  548 ;  Church  y.  Mansfield, 
20  Gonn.  284 ;  Thames  Steamboat  Co.  y.  ffousatonic  Railroad  Co^  24 
id.  40 ;  Brown  y.  Purvance,  2  Har.  &  Gill.  316 ;  Oxford  y.  Peter,  28 
111.434. 

Gray,  J.  *  A  railroad  corporation  is  liable,  to  the  same  extent  as 
an  indiyidnal  would  be,  for  an  injury  done  by  its  •seryant  in  the 
oonrse  of  his  employment  Moore  y.  Fitchhurg  Railroad  Co.,  4  Gray, 
465 ;  Hewitt  y.  Swift,  3  Allen,  420 ;  Holmes  y.  Wakefield,  1 2  id.  580.  If 
the  act  of  the  seryant  is  within  the  general  scope  of  his  employment, 
the  master  is  equally  liable,  whether  the  act  is  willful  or  merely 
n^ligent  {Howe  y.  Newmarch,  12  Allen,  49),  or  eyen  if  it  is  contrary 
to  an  express  order  of  the  master.  Philadelphia  &  Reading  R,  It 
Oo.  Y.  Derby,  14  How.  468 

The  conductor  of  a  railroad  train,  from  the  necessity  of  the  case, 
represents  the  corporation  in  the  control  of  the  engine  and  cars, 
the  regulation  of  the  conduct  of  the  passengers  as  well  as  of  the 
subordinate  seryants  of  the  corporation,  and  the  collection  of  fares. 
He  may  eyen  eject  a  passenger  for  not  paying  fare.  O'Brien  v.  Iks- 
ton  £  Worcester  Railroad  Co,,  16  Gray,  20.  It  has  been  atl judged 
by  this  court  that  if,  in  the  exercise  of  his  general  discretionary 
authority,  he  wrongfully  ejects  a  passenger  who  has  in  fact  paid  his 
Gu^ ;  or  uses  excessiye  and  unjustifiable  force  in  ejecting  a  passenger 
who  has  not  paid  his  fare,  and  injures  him  by  a  blow  or  kick,  or  ,/ 
oompelling  him  to  jump  off  while  the  train  is  in  motion ;  in  either 
Vol- VI.  — 26 
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case,  the  oorporation  is  liable.  Moore  v.  FUchiurg  Railroad  Oo^ 
Hewitt  T.  Smiftf  and  Holmes  v.  Wakefield,  above  cited. 

We  are  all  of  opinion  that  this  case  cannot  be  distinguished  in 
principle  from  those  just  mentioned.  The  use  of  unwarrantable 
riolence  in  attempting  to  collect  fare  of  the  plaintiff  was  as  much 
within  the  scope  of  the  conductor's  employment  as  the  exercise  or 
threat  of  unjustifiable  force  in  ejecting  a  passenger  from  the  cars. 
Neither  the  corporation  nor  the  conductor  has  any  more  lawful 
authority  to  needlessly  kick  a  passenger,  or  make  him  jump  from  the 
cars  when  in  motion,  than  to  wrest  from  the  hands  of  a  passenger 
an  article  of  apparel  or  personal  use,  for  the  purpose  of  compelling 
the  payment  of  fare.  Either  is  an  unlawful  assault ;  but  if  commit- 
ted in  the  exercise  of  the  general  power  Tested  by  the  corporation  in 
the  conductor,  the  corporation,  as  well  as  the  conductor,  is  liable  to 
the  party  injured.  In  Monument  National  Bank  t.  Olobe  Works, 
101  Mass.  59,  Mr.  Justice  Hoab  said :  ^*  No  corporation  is  empowered 
by  its  charter  to  commit  an  assault  and  battery ;  yet  it  has  frequently 
been  held  accountable  in  this  commonwealth  for  one  committed  by 
its  servants.'' 

The  ruling  of  the  learned  judge  who  presided  at  the  trial,  that  if 
a  conductor,  in  seizing,  or  attempting  to  seize,  articles  of  property 
belonging  to  a  passenger,  for  the  purpose  of  thus  enforcing  the  pay- 
ment of  fare,  committed  an  assault  upon  the  passenger,  the  corponi- 
tion  was  not  responsible  for  such  acts,  was  therefore  erroneous. 

*  OOLT,  J.,  did  not  sit  in  this  case. 

VmKet  set  asid$» 


Hill  Hahxtvaotubikg  Oc,  plaintiff,  t.  Boston  &  Lowisll  B.  B.  Oo^ 

(10ilfaM.]».) 

Omman  earrier^KtMU^  heyimd   line,    Ddhery.    United  States  SUiMes 

—  eonttructionof. 

k  nflway  eompany  may  by  contract  aarame  to  cany  goods  beyond  Its  own  Him 
and  where  such  contract  exists,  the  company  will  be  UaUe  as  ecouiMm  ear- 
lifln  for  the  entire  ronte. 
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The  liability  of  a  common  carrier,  as  such,  does  not  terminate  until  notice  haa 
been  given  to  the  conBignee  of  the  arrival  of  the  goods,  and  a  reasonable  timit 
has  elapsed  for  their  removal. 

The  United  States  statutes  of  1 851 » chapter  43»  exempting  the  owners  and  char> 
terers  of  vessels,  from  responsibilitj  for  losses  arising  from  accidental  fires* 
does  not  appljto  expressmen  or  other  common  carriers  who  avail  themselves 
of  steamboats  and  other  vessels  for  the  transportation  of  packages  in  the 
fulfillment  of  contracts  under  which  they  assume  the  common-law  Uabilitj. 

OoNTBACT  to  recover  the  value  of  goods.  The  goods  were  shipped 
Maj  22y  I8689  by  the  Lowell  Bleachery,  agents  of  plaintiffs,  by  de- 
fendant's railway  at  Boston,  for  New  York.  The  goods  were  trans- 
ported by  defendants  to  the  end  of  their  line.  I'hey  were  thence 
transported  unnecessarily  over  the  Worcester  &  Nashua  Railroad, 
the  Providence  ft  Worcester  Railroad  and  the  Providence  ft  New 
York  steamship  line  to  New  York.  The  steamer  with  the  goods  on 
bo«rd  arrived  at  New  York  on  Sunday  morning,  May  24 ;  and  at  about 
noon  the  steamer,  lying  at  the  wharf,  took  fire  and  the  goods  were 
greatly  damaged.  The  case  was  submitted.  The  opinion  states  the 
remaining  essential  facts. 

/.  S.  AbboU,  for  plaintiffs,  cited  Ndjac  v.  Boston  <i  Lowell  Jtail^ 
road  Co^  7  Allen,  329;  Fitchburg  d  Worcester  Railroad  Co,  t» 
HanfMy  6  Gray,  539 ;  Simkvis  v.  Norwich  &  New  London  Steamboat 
Co^  11  Cush.  102;  Cobb  v.  Abbott^  14  Pick.  289;  Weed  v.  Saratoga 
dt  Schenectady  Railroad  Co.y  19  Wend.  534;  Fairchild  v.  Sloctim,ii» 
329;  CJiampion  v.  Bostwick^  18  id.  175;  Hart  v.  Rensselaer  it 
Saratoga  Railroad  Co.j  4  Seld.  37 ;  Quimby  v.  Vanderbilty  17  N. 
Y.  306 ;  Illinois  Central  Railroad  Co.  v.  Copeland,  24  111.  332 ;  MyU 
ton  V.  Midland  Railway  Co.y  4  Hurlst  ft  Norm.  615 ;  Bristol  <&  Fxe- 
ter  Railway  Co.  v.  Collins j  7  H.  L.  Cas.  194. 

E.  R.  Chuidingy  for  defendants,  cited  Nutting  v.  Confiecticul 
River  Railroad  Co.,  1  Gray,  502 ;  Darling  v.  Boston  di  Worcester 
Railroad  Co^  11  Allen,  295 ;  Oass  v.  New  York,  Providence  <§  Bos* 
ion  Railroad  Co.,  99  Mass.  220 ;  Burroughs  v.  Norwich  £  Worcester 
Railroad  Co.,  100  id.  26 ;  Naugatuck  Railroad  Co,  v.  Waterbury 
Button  Oo.f  24  Conn.  468 ;  Elmore  v.  Naugatuck  Railroad  Co.,  23 
id.  457 ;  Hood  v.  New  York  <§  New  Haven  Railroad  Co.,  23  id.  1 ; 
Pbrmers  S  Mechanictf  Bank  v.  Champlain  Transportation  Co.,  18 
V.  131,  and  23  id.  186;  Van  Santvoord  v.  St.  John,  6  Hill,  157; 
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Laweil  Wire  Fence  Co.  v.  Sargent,  8  Allen ;  Converse  y.  Nanaiek  d 
NewTark  Transportation  Co,,  33  Oonn.  166^  and  others. 

Ambs,  J.  The  law  applicable  to  the  conyeyanoe  of  goods  by  suo- 
oessiTe  carriers  over  connecting  but  ind^ndent  lines  of  transpor- 
tation has  recently  been  very  fully  considered  by  this  court  The 
case  now  before  us  does  not  appear  to  call  for  any  thing  more  than 
the  application  of  the  rules  laid  down  in  Darling  t.  Boston  S  Wor^ 
tester  Railroad  Co^  11  Allen,  295,  and  Burroughs  v.  Norwich  A 
Worcester  Railroad  Co^  100  Mas&  26  (1  Am.  Bep.  78).  It  is  well  settled 
that  a  railway  company  may  by  contract  assume  to  carry  goods 
beyond,  as  weU  as  within,  the  limits  of  its  own  line  of  road ;  and  the 
daim  of  the  plaintifb  is,  that  the  defendants  have  made  such  a  con- 
tract in  this  instance,  and  have  rendered  themselyes  liable  as  com- 
mon carriers  for  the  entire  distance. 

The  case  finds  that  the  defendants,  by  means  of  their  written  con- 
tract with  the  Worcester  ft  Nashua  Railroad  Corporation,  had 
aecured  the  means  of  placing  themselves  in  connection  with  an 
established  line  of  transportation,  partly  by  railroad  and  partly  by 
steamboat,  between  Lowell  and  New  York.  They  had  no  contract 
themselves  with  the  proprietors  of  any  part  of  the  line  beyond  the 
dty  of  Worcester ;  but  the  corporation  with  which  they  were  im- 
mediately dealing  had  such  contracts.  The  manner  in  which  the 
freight  money  should  be  apportioned  among  the  successive  oai^ 
riers  was  fully  arranged  and  agreed  upon.  There  can  be  no  doubt 
that  the  object  to  be  gained  by  their  written  contract  with  that  cor- 
poration was  to  form  a  connection  with  the  city  of  New  York,  and 
in  that  way  to  extend  their  business  and  increase  their  profits.  Their 
arrangements  had  made  it  substantially  certain  that  all  goods  for- 
warded over  and  beyond  their  line  would  ordinarily  go  and  be  de- 
livered at  their  place  of  destination  in  the  regular  course  of  business. 
By  the  sixth  article  of  the  written  contract  with  that  corporation, 
the  latter  undertakes  to  indemnify  the  defendants  against  all  losses 
and  damages  happening  in  any  part  of  the  joint  line,  beyond  the 
limits  of  the  defendants'  own  road.  The  defendants  wore  therefore 
in  a  position  in  which,  without  any  great  or  extraordinary  risk,  they 
might  assume  the  responsibility  of  common  carriers  for  the  entire 
distance.  The  precise  and  well-considered  precaution  which  they 
had  taken,  to  be  secured  against  all  the  risks  of  accident  or  mistake 
beyond  their  own  limits,  is  a  plain  indication  that  they  considered 
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•11  goods  so  transported,  at  their  risk,  as  between  them  and  the 
owners  of  these  goods.  If  they  were  under  no  liability  beyond  their 
own  termini  except  that  of  forwarding  agents,  they  need^  no  snch 
promise  of  indemnity.  It  is  a  matter  of  no  consequence  that  th« 
owners  of  the  goods  sent  were  not  parties  to  this  particular  arrange* 
menty  or  that  it  was  not  a  thing  of  which  they  had  any  knowledge. 
The  question  is,  what  was  the  contract  which  the  defendants  made 
with  the  plaintiffs  on  receiving  the  goods  ?  The  plaintiffs  do  not 
claim  that  it  was  reduced  to  a  formal  shape,  and  so  expressed  in  apt 
words  as  to  define  with  technical  precision  the  exact  rights  and 
liabilities  of  each  party,  but  they  insist  that  the  general  character  of 
the  defendants'  arrangements  concerning  the  transportation  of 
goods,  and  their  general  course  of  business  on  the  subject,  were  per- 
fectly well  known  to  the  Bleachery  Company,  who  for  this  purpose 
were  the  plaintiffs'  agents ;  and  that  this  course  of  business  was 
implied  in  and  made  a  part  of  the  contract  under  which  the  goods 
were  received  and  forwarded ;  that  is  to  say,  that  the  contract  was 
made  with  reference  to  that  course  of  business,  and  to  the  practice 
which  the  defendant  had  adopted  under  it. 

The  case  is  submitted  with  an  agreement  that  the  court  may  draw 
any  inferences  from  the  competent  facts  stated  that  a  jury  would  be 
joiBtified  in  drawing ;  and  the  only  matter  in  controversy  is  the  ques- 
tion,  what  was  the  defendants'  contract  upon  the  receipt  of  tho 
goods?  They  had  placed  themselves  in  a  position  to  do  New  York 
business,  by  having  established  a  through  joint  line,  under  a  written 
agreement  with  the  Worcester  &  Nashua  Railroad  Company.  It  was 
a  part  of  the  agreement,  that  they  were  authorized  by  the  latter  cor- 
poration to  give  way-bills  for  freight  for  the  entire  distance,  or,  in 
the  language  of  the  contract,  '*  to  bill  freight  through ;"  it  was  also  a 
part  of  the  agreement,  not  merely  that  all  goods  after  they  had  left 
the  defendants'  line  should  be  at  the  risk  of  the  Worcester  ft  Nashua 
railroad,  but  that  this  latter  corporation  should  indemnify  the 
defendants  and  save  them  harmless  against  loss  or  damage  happen- 
mg  beyond  their  limits.  The  true  interpretation  of  th6  facts  then 
leems  to  be,  that  the  defendants  were  to  contract  in  the  first  instance 
with  the  owner  or  consignor  of  the  goods,  for  the  entire  distance,  and 
were  encouraged  and  induced  to  do  so  by  the  assurance  that  they 
should  really  lose  nothing  in  so  doing.  Such  being  their  position, 
they  offer  to  receive  goods  to  be  carried  to  New  York ;  they  receive 
them  to  be  delivered  there ;  they  give  a  way-bill  for  the  entire  dis- 
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tance ;  they  take  pay  for  transportation  over  the  whole  of  the  line ; 
the  whole  course  of  proceedings  is  exactly  what  it  would  he  if  they 
meant  to  contract  for  the  whole  distance ;  and  to  all  appearance,  as 
between  them  and  the  owner,  the  freight  money  is  one  indivisible 
item.  We  think  these  circumstances  justify  the  inference  that  they 
assumed  the  liability  for  the  entire  transit,  relying  upon  a  third 
party  for  indemnity  against  all  risks  occurring  beyond  their  own 
limits. 

If  the  defendants  incurred  the  liability  of  common  carriers  for  the 
entire  journey,  as  in  our  judgment  upon  the  agreed  facts  they  did, 
their  liability  as  such  did  not  cease  upon  the  mere  arrival  of  the 
steamboat  at  the  wharf  in  New  York.  No  notice  had  been  given  to 
the  owner  of  the  goods  of  their  arrival  No  reasonable  time  (as  they 
arrived  on  Sunday  morning)  had  been  allowed  for  their  removd. 
They  had  not  been  landed  from  the  vessel,  but  still  continued,  in 
law  and  in  fact,  in  the  possession  of  the  last  carrier  in  the  line,  at 
the  time  of  the  fire.  There  was  neither  actual  nor  constructive 
delivery  of  them  to  the  consignee.  Hyde  v.  Trent  £  Mersejf  Ndvi- 
gation  Oo.j  6  T.  B.  389 ;  Chickering  v.  Fowler^  4  Pick.  371. 

The  statute  of  the  United  States,  relied  upon  by  the  defendant^ 
does  not  apply  to  cases  like  the  present  It  undertakes  to  exempt 
the  owners  of  vessels  from  responsibility  for  losses  arising  fromaooi- 
dental  fires,  and  it  provides  that  charterers,  who  man,  yictaal  and 
navigate  vessels,  shall  be  deemed  the  owners  of  them  within  the  mean* 
ing  of  the  act  But  these  defendants  are  neither  owners  or  charteren 
of  the  steamboat,  and  do  not  come  within  the  terms  of  the  act  It 
certainly  was  not  the  intention  of  congress  to  extend  theexemptioOt 
provided  for  by  the  statute,  to  expressmen  or  other  common  carrien 
who  may  avail  themselves  of  the  facilities  afforded  them  by  steam- 
boats or  other  vessels  for  the  transportation  of  packages  in  the  fulfill* 
ment  of  contracts  under  which  they  assume  the  well-known  oommon* 
law  liability.    The  result  therefore  must  be 

Judgment  for  ihe  plaintiff  $ /or  the  amount  agreed,  with  intoreet 
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WHmnnr,  plaintiff,  y.  Hebchaittb'  UinoK  Expsbss  Ooicpavt. 

(l(MlfaM.lU.) 
Bpecial  agent,    Bxpre$t  company  »  ccUefHtm  ofdr^fL 

An  agents  whoee  authority  ia  limited,  is  bound  to  adhere  faithfully  to  hia  in. 
atructions,  for  if  he  exceeds,  violates,  or  neglects  them,  then  he  la  reeponsibla 
for  all  losses  which  are  the  natural  consequences  of  his  act. 

Where  an  express  company  receives  a  draft  for  collection,  with  instructiona  to 
return  it  at  once  if  not  paid,  and,  on  demand  of  the  drawee,  he  refuses  to  pay 
U  until  certain  explanations  are  received  from  the  drawer,  whereupon  thit 
company  consent  to  wait  until  the  drawee  can  communicate  with  the  drawer, 
and  he,  receiving  satisfactory  explanations,  is  ready  to  pay,  and  remains  so  two 
days  without  renewed  demand  from  the  company,  but  on  the  fourth  day  (the 
third  being  Sunday)  he  becomes  insolvebt,  the  company  la  responaible  for 
the  loss  occurring  to  the  drawer. 

GoNTRAOT  with  an  atternatire  court  in  tort  to  recover  of  defend* 
ants  the  loss  on  a  draft  received  by  them  for  ooUection.  The  draft 
was  drawn  by  plaintiffs,  a  Boston  firm,  upon  Plummer  &  Company 
for  Providence,  Rhode  Island.  The  judge  who  heard  the  cause  mads 
the  following  report : 

^The  defendants  were  common  carriers  between  Boston  and 
FrovidencCy  and  it  was  a  part  of  their  business  to  take  drafts  like 
this  for  collection.  The  plaintiffs  made  the  draft  on  the  day  of  its 
date,  and  delivered  it  to  the  defendants  at  their  office  in  Boston, 
with  instructions  to  collect  the  same.  One  of  the  defendants'  clerks 
asked  if  it  was  to  be  protested  in  case  of  non-payment  The  plain- 
tiffs' clerk  replied  that  they  were  not  to  protest  it,  but  to  return  it 
at  once  if  not  paid.  The  defendants  gave  a  receipt  stating  that  they 
received  the  draft  for  collection. 

''  The  deposition  of  James  M.  Plummer  was  introduced,  to  the  effect 
that  he  was  a  partner  in  the  firm  of  Plummer  &  Company,  doing 
business  as  flour  dealers  in  Providence  in  October,  1868 ;  that  on 
October  10, 1868,  a  bill  for  12,400  for  flour  became  due  from  them  to 
the  plaintiffs;  that  on  October  14th  the  draft  in  question  was  pre- 
sented by  a  messenger  of  the  defendants ;  that  he  told  the  messenger 
that  he  would  not  pay  the  draft  for  that  amount,  but  would  pay  the 
12.400.  the  amount  of  the  bill ;  that  he  did  not  understand  what  the 
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tl.20  additional  was  for,  and  that  he  would  write  to  the  plaintiflb 
that  day  and  ascertain,  and  the  messenger  said  he  would  hold  th« 
draft  for  the  witness  to  write  what  the  11.20  was  for ;  that  their 
clerk  wrote  in  the  afternoon  of  that  day,  at  the  usual  time  for  writ- 
ing letters,  a  letter  in  the  name  of  Plummer  &  Company  stating  to 
the  plaintiffs, '  Your  draft  for  12,401.20  came  to  hand  this  morning, 
but  we  did  not  pay  it  because  we  did  not  understand  what  the  tl.20 
was  for.  The  parties  will  hold  it  until  we  hear  from  you;'  that  he 
received  au  answer  on  the  morning  of  October  16,  in  which  the 
plaintiffs  stated  that  the  ^  11.20  was  for  three  days'  interest ;'  that  ai 
soon  as  he  received  it  he  was  ready  and  able  to  pay  the  draft  for  the 
full  amount  of  |;2,401«20,  and  should  have  paid  it  if  it  had  been  pre- 
sented; that  no  demand  of  payment  was  made  during  the  16th  or 
17th  of  October,  but  that  they  continued  ready  and  able  to  pay  the 
draft  during  all  the  16th,  and  during  the  next  day,  which  was  Satur- 
day ;  and  that  on  Monday  the  firm  became  insolvent^  and  had  not 
since  been  able  to  pay  over  fifty  per  cent  on  the  dollar  of  their  debts, 
but  had  settled  with  most  of  their  creditors  at  that  rate. 

"  A  clerk  of  the  plaintiffs  testified  that  he  called  at  the  defendants' 
office  on  October  19th,  to  inquire  why  the  draft  had  not  been  col- 
lected,  and  the  defendants'  clerk  told  him  they  would  inquire  about 
it ;  that,  receiving  no  information,  he  called  again  on  Tuesday,  and 
was  told  that  a  communication  had  been  sent  that  morning  to  the 
plaintiffs ;  and  that,  receiving  nothing,  he  called  again  on  Wednes- 
day, and  was  told  that  Plummer  &  Company  did  not  understand  the 
item  of  11.20. 

"  One  of  the  plaintiffs  testified  that  he  replied  to  the  letter  of  in- 
quiry, written  by  Plummer  &  Company,  as  soon  as  it  was  reoeivedf 
explaining  the  $1.20 ;  and  that  they  had  been  able  to  collect  only 
11,200  on  the  debt 

''  It  was  admitted  that  it  is  usual  to  draw  drafts  similar  to  this,  in 
like  circumstances,  for  a  debt  due  from  the  drawer  to  the  drawee. 
The  defendants  offered  no  evidence ;  and  the  case  was  taken  from  the 
jury,  and  reported,  under  an  agreement  of  the  parties  that  i^  upon 
this  evidence,  the  jury  would  be  warranted  in  finding  a  yerdict  for 
the  plaintiflb,  a  judgment  should  be  entered  for  the  plaintifb  te 
11,233.21,  and  interest  thereon  sinoe  Deoember  30, 1868.*' 

0.  0.  Shaituck,  for  plaintiffs. 

(7.  0.  Abbott  £  0,  StevenSj  for  defendants. 
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Colt,  J.  Under  the  instractions  given  to  the  defendants,  at  the 
time  they  reoeiyed  this  draft  for  collection,  it  was  their  duty  to  col* 
Let  it>  or  to  return  it  at  once  to  the  plaintiff  if  not  paid.  It  wa« 
duly  presented  by  the  defendants'  messenger  for  payment  on  the  four- 
teenth of  October,  and  payment  refused.  Instead  of  returning  the 
draft  at  once,  they  retained  possession  of  it,  in  order  to  enable  the 
dra^pes  to  obtain,  by  correspondence,  some  explanation  from  the 
plaintiffs  as  to  the  amount  for  which  it  was  drawn.  Satisfactory 
explanations  were  received  in  due  course  of  mail,  and  Plummer  & 
Company,  the  drawees,  were  ready  on  the  morning  of  the  16th  of  the 
same  month,  to  pay  the  full  amount  But  the  draft  was  not  again 
presented,  and  on  the  19th  they  failed,  and  have  since  been  unable 
to  pay. 

It  is  the  first  duty  of  an  agent,  whose  authority  is  limited,  to 
adhere  faithfully  to  his  instructions,  in  all  cases  to  which  they  can 
be  properly  applied.  If  he  exceeds  or  violates  or  neglects  them,  he 
is  responsible  for  all  losses  which  are  the  natural  consequence  of  his 
act  And  we  are  of  opinion  that  there  is  evidence  of  neglect  in  this 
case,  upon  which  the  jury  would  have  been  warranted  in  finding  a 
verdict  for  the  plaintiffs: 

The  defendants  would  clearly  have  avoided  all  liability,  by  return- 
ing the  draft  at  once,  upon  the  refusal  to  pay.  It  is  urged,  that  thi) 
defendants  had  done  all  they  were  bound  to  do,  when  they  had  pre* 
sented  the  draft  and  caused  the  plaintiff  to  be  notified  of  its  non- 
payment ;  that  the  notice  which  was  immediately  communicated  by 
the  letter  of  Piummer  &  Company,  asking  explanation,  was  equiva- 
lent to  a  return  of  the  draft ;  that  this  notice  was  given  by  the  pro- 
curement or  assent  of  the  defendants,  as  early  as  they  would  be 
required  to  give  it,  if  they  had  themselves  done  it  instead  of  intrust- 
ing it  to  Plummer  &  Company ;  and  that,  after  the  receipt  of  it,  it 
was  ihe  duty  of  the  plaintiffs  to  give  new  instructions,  if  they  desired 
the  draft  presented  for  payment  a  second  time. 

There  would  be  force  in  these  considerations,  if  the  letter  of  Plum- 
mer &  Company  was  only  a  simple  notice  of  non-payment,  with  no 
suggestion  of  further  action  in  regard  to  it  It  expresses  and  implies 
mudi  more.  The  reason  for  the  refusal  to  pay  is  stated^  snd  the 
pLuntiffB  are  told  that  the  defendants  will  hold  the  draft  until  they, 
Plummer  ft  Company,  hear  from  them.  Plainly,  if  the  defendants 
avail  themselves  of  the  letter  as  a  performance  of  their  obligati(»n  to 
give  notice,  they  must  abide  by  the  whole  of  its  contents.  They 
Vol.  VI.— 37 
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make  Plammer  ft  Company  their  agents  in  writing  it,  and  authorize 
the  plaintiffs  to  rely  on  the  assurance  which  it  substantially  contains^ 
that  upon  the  receipt  by  Plummer  ft  Company  of  their  explanation 
the  draft  would  be  paid  or  returned,  or  notice  of  its  non-payment 
given.  There  is  no  suggestion  in  it  that  the  defendants  welre  await- 
ing further  instructions  from  the  plaintiffs,  or  needed  or  expected 
them.  It  clearly  implies  that  the  defendants  had  only  suspended,  at 
the  suggestion  of  Plummer  &  Company,  and  for  their  accommoda- 
tion, the  further  performance  of  the  duty  they  had  undertaken,  nntU 
an  answer  and  explanation  could  be  returned  to  Plummer  ft  Com- 
pany. The  plaintiffs  had  no  new  instructions  to  give,  nor  had  the 
defendants  any  right  to  expect  them.  They  trusted  to  others,  in* 
etead  of  corresponding  themselves  with  the  plaintiffs,  who,  in  this 
matter,  are  in  no  respect  chargeable  with  neglect  The  loss  is  wholly 
dne  to  the  neglect  of  the  defendants,  and  must  be  borne  by  them* 
Aooording  to  the  agreement  of  the  parties,  the  entry  must  be 

Judgment  for  the  plaintiffs* 


BiOHABDeoir  et  alf  plaintifi,  v.  Bioh  $t  oL 

Chmmen  carrier  ^^Uenf&r  cartage. 

WhU9  a  eomiiMm  earrier  bj  water,  after  laoding  goods  at  tha  wharf  la  the  dAf 
to  whleh  thejT  are  oonslgiied,  Tolontarily  assomeB  the  delivery  of  them  to  Um 
consignee  at  his  place  of  bosineas,  no  lien  for  cartage  arises. 

ToBT  for  the  conversion  of  several  kegs  of  lead.  The  judge 
below  reported  the  following  facts: 

**  In  May,  1867,  the  plaintiffs  were  merchants,  having  a  place  of 
business  at  No.  61  Broad  street,  Boston ;  and  the  defendants  were 
proprietors  of  a  line  of  steamboats  running  from  ports  in  Maine  to 
Boston.  The  defendants  owned  no  teams,  but  were  in  the  habit  of 
sending  perishable  articles  and  small  packages,  brought  on  their 
boats  to  Boston,  to  the  place  of  business  or  residence  of  the  oon- 
signee,  when  they  had  not  previously  received  directions  to  the  con- 
trary, by  a  certain  teamster,  allowing  him  to  add  the  amount  of  his 
charge  for  cartage  to  the  freight  bill  and  collect  the  entire  earn  fh>m 
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the  ooDBignee.  This  custom  was  not  known  to  the  plaintiffs,  wh<^ 
owned  teams  for  the  carting  of  their  goods.  Before  the  transaction 
bereinafber  stated^  the  parties  had  no  dealings  with  each  other.  At 
time  above  stated,  the  defendants  received  on  one  of  their  boats,  at 
a  port  in  Maine,  for  transmission  to  the  plaintiffs,  six  kegs  of  lead^ 
marked  ^  Charles  Bichardson  ft  Co.,  61  Broad  St,  Boston.'  No  bill  of 
lading  or  receipt  was  given.  The  lead  was  brought  to  a  wharf  in 
Boston,  and  there  landed.  Shortly  after  its  arrival,  the  defendants^ 
agent  sent  it,  by  the  teamster  above  referred  to,  to  the  plaintiffs^ 
place  of  business,  giving  the  teamster  for  collection  a  bill  against  the 
plaintiffs  for  freight  to  Boston,  one  dollar,  upon  which  the  teamster 
wrote  the  additional  charge  for  cartage,  twenty*five  cents.  He  car* 
ried  the  lead  to  the  plaintiffs'  place  of  business,  and  presented  tlitt 
bill  for  payment  The  plaintiffs  offered  to  pay  the  fireight,  but  re^ 
fused  to  pay  the  charge  for  cartage.  The  teamster  accordingly^ 
declined  to  leave  the  lead,  and  carried  it  back  to  the  defendants^ 
agent,  who  placed  it  in  their  store-house.  The  latter  took  back  th» 
bill  from  the  teamster,  erased  the  word  'cartage '  on  it,  and  inserted 
the  word  'expense,'  leaving  the  amount  of  the  charge  twenty-five 
cents  as  before.  The  plaintiffs,  having  been  notified  by  their  con«^ 
signer,  knew  of  the  arrival  of  the  goods,  and,  about  two  hours  after 
the  arrival  of  the  steamer,  sent  their  team  to  the  wharf ;  but  the  goods 
had  been  sent  out,  as  above  stated,  the  teams  passing  each  other.. 
Subsequently,  on  the  same  day,  one  of  the  plaintiffs  came  with  a 
team  to  the  wharf,  and  demanded  the  lead,  tendering  payment  of 
the  one  dollar  for  freight,  but  the  defendants  refused  to  deliver  it 
unless  both  items  on  the  bill  were  paid.  The  defendants  admitted 
that  they  had  not  paid,  and  were  not  bound  to  pay,  the  teamster  for 
the  carting.** 
Judgment  for  the  plaintiffs.    The  defendants  alleged  exceptions. 

B.  M.  MarWf  Jr^  and  0.  P.  Oreenough,  for  defendants. 

«/.  0.  TeeUy  for  plaintiffs. 

Ames,  J.  The  defendants,  as  common  carriers  by  water,  woulcl 
presumptively  be  under  no  obligation  to  do  any  thing  more  than  to 
convey  the  goods  to  the  wharf  in  Boston,  and  there  to  land  thenu 
In  general,  it  would  not  be  a  part  of  their  contract  to  carry  them 
from  the  wharf  to  the  consignee's  usual  place  of  business;  anl  tha 
fact  that  they  were  employed  as  common  carriers  would  not  of 
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itself  indicate  that  they  were  expected  or  employed  to  do  any  thing 
more  than  to  land  the  goods  safely,  and  at  their  usaal  landing  place 
m  Boston.  The  marks  on  the  kegs,  giving  the  street  and  nnmber 
of  the  plaintiffs'  place  of  business,  would  apprise  the  defendants 
whom  they  were  to  notify,  but  would  not  modify  or  enlarge  their 
contract.  When  the  goods  were  properly  and  safely  landed,  there- 
fore, the  defendants  had  done  all  that  they  were  bound,  as  common 
carriers,  or  had  been  employed,  to  do.  If  they  undertook  afterward 
to  do  any  thing  more,  it  was  entirely  outside  of  any  thing  expressed 
or  implied  in  their  contract.  It  is  true  that  the  report  finds  that  it 
was  their  habit  to  send  goods  from  their  landing  place  to  the 
warehouses  of  their  respective  assignees,  but  nothing  appears  to 
show  that  it  was  an  established  and  well-known  usage  of  the  busi- 
ness, and  it  is  expressly  alleged  that  the  plaintiffs  had  no  knowledge 
of  any  such  practice. 

The  question  then  is,  simply,  whether  the  carrier,  by  his  own  act 
and  without  any  authority,  express  or  implied,  from  consignor  or 
consignee,  can  impose  upon  the  latter  the  further  and  additional 
obligation  of  paying  the  carrier  himself,  or  some  new  intermediate 
carrier,  selected  by  him,  for  the  transportation  of  the  goods  from 
the  wharf  to  the  consignee's  place  of  business.  Probably,  in  the 
great  majority  of  instances,  such  an  arrangement  might  be  conven- 
ient to  all  parties  concerned,  and  in  such  cases  no  question  would 
foe  raised.  But  it  is  not  difficult  to  suppose  cases  in  which  it  might 
happen  that  the  consignee  would  greatly  prefer  to  have  the  goods 
conveyed,  not  to  his  usual  place  of  business,  but  to  some  entirely 
different  place,  where  he  might  be  bound  by  contract,  or  for  any 
other  reason  might  prefer,  to  have  them  sent  Or  lie  may  be  pro- 
vided with  wagons,  horses  and  men  of  his  own,  and  for  that  reason 
,inay  prefer  to  convey  the  goods  himself,  by  his  own  servants  or 
agents.  At  all  events,  he  has  the  right  to  judge  for  himself  in  what 
manner  and  to  wliat  place  he  will  remove  the  goods,  after  the  car- 
rier has  brought  them  to  the  end  of  the  line  over  which  he  under- 
took to  transport  them. 

The  defendants,  then,  appear  to  be  in  the  position  of  carriers^ 
who,  having  no  legal  claim  on  the  goods  for  any  thing  besides  tbs 
freight  (that  is  to  say,  the  freight  from  the  port  in  Maine  to 
Boston),  refuse  to  deliver  them  unless  a  further  sum,  which  they 
have  no  right  to  charge,  be  first  paid.  Such  a  refusal  is  evidenos 
of  a  conversion.     Admns  v.  Clarky  9  Gush.  215. 

Excepiions  overrule 
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BdwardB  v.  Whita  Line  TianBit  Go. 

Edwards  $t  oL,  plaintifb,  t.  Whitb  Lihb  Tbanbit  Gompant. 

(iailCaM.]M.) 
Gtmrnan  earri&r — aUachm&fU. 

Goodi  were  taken  from  a  common  carrier  under  an  attachment  against  a  per- 
■on  not  the  owner.  Held,  no  defense  to  an  action  by  the  owner  for  breaeb 
of  contract  to  deliver  the  goods. 

Action  against  the  White  Line  Transit  Company  for  breach  of 
oontract  to  deliver  to  plaintiffs  a  car-load  of  middlings,  shipped  at 
Cincinnati  for  Providence.  The  plaintiffs,  doing  business  in  Provi- 
dence, bought  the  middlings  in  question  from  the  firm  of  David 
Schwartz  &  Co.,  in  Cincinnati ;  the  latter  firm  delivered  them  to 
ihe  defendants  for  transportation,  took  a  receipt  therefor,  sent  the 
receipt  to  the  plaintiffs,  with  a  sight  draft,  which  the  plaintiffs 
accepted.  Schwartz  &  Co.  had  purchased  the  middlings  from  per- 
sons in  Cincinnati,  under  an  agreement  to  pay  for  them  cash  on 
delivery.  This  not  having  been  done  the  vendors  caused  them 
to  be  attached,  while  in  defendants'  possession,  as  property  of 
Schwartz  &  Co.,  in  suits  against  the  latter.  These  suits  wert 
psDsecnted  to  judgment  and  the  middlings  sold  on  execution. 

Judgment  for  defendanta    Plaintiffs  allege  exceptions 

L,  Child  and  L.  M.  Cfhildy  for  plaintiffs. 

O.  8.  Bale,  for  defendants,  cited  SiiUs  y.  DamSy  1  Black,  101 ; 
V&rral  y.  Robinson,  4  Dowl.  Pr.  Cas.  242 ;  8.  C,  6  Tyrwh.  1069 ;  2 
Or.,  M.  ft  R  495 ;  Bliven  y.  Hudson  River  Railroad  Co,,  35  Barb, 
188;  S.  C,  36  N.  Y.  403 ;  ffagan  v.  Lucas,  10  Pet.  400;  Fletcher 
T.  Fletcher.  7  N.  H.  452 ;  New  Hampshire  Iron  Factory  Co.  v. 
Plati,  5  id.  193 ;  Burton  v.  Wilkinson,  18  Vt  186 ;  Touteng  y. 
Hubbard,  3  B.  &  P.  291. 

Wblus,  J.  The  only  exception  relied  on  here  is  that  which 
relates  to  the  car-load  of  ^middlings''  taken  from  the  carriers  by 
attachment,  and  sold  on  execution,  in  a  suit  brought  in  New  York 
against  the.  plaintiffs'  consignors,  Dayid  Schwartz  &  Company,  by 
paiijes  fT(»m  whom  they  had  preyiously  obtained  the  property. 
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The  court  held,  and,  we  think,  correctly,  that  there  was  a  suffi- 
cient transfer  and  delivery  from  David  Schwartz  So  Company,  to 
Test  the  title  in  the  plaintiffs;  that  the  suit  against  David  Schwarti 
&  Company,  the  judgment  therein,  and  levy  upon  the  property, 
were  sufficient  to  show  a  waiver  of  the  condition  of  the  sale  by 
'which  David  Schwartz  &  Company  obtained  possession  of  it  from 
the  former  owners.  Aside  from  that  consideration,  any  defect  in 
tlie  title  of  the  bailor  could  not  be  set  up  against  him  or  against 
his  consignee,  by  the  bailee,  unless  the  superior  title  had  been 
asserted  against  the  bailee.  In  this  case  the  property  was  not  taken 
from  the  carrier  by  virtue,  or  upon  the  assertion,  of  any  superior 
title  in  the  former  owners.  It  was  taken  as  the  property  of  David 
Schwartz  &  Company,  by  means  of  legal  process  against  them* 
For  all  purposes  of  this  decision,  therefore,  we  may  lay  out  of  view 
the  claim  that  Schwartz  &  Company  had  not  acquired  title  and 
right  to  transfer  the  property,  and  regard  the  plaintiff's  as  having 
become  the  absolute  owners  of  it  before  the  attachment 

The  judge  who  tried  the  case  decided,  that,  ^'  as  under  the  attach* 
Tuents  the  goods  were  taken  out  of  the  possession,  of  the  defend* 
ants"  without  collusion,  negligence  or  fraud  on  their  part,  ^^ the 
performance  of  their  contract  to  carry  and  deliver  the  goods  was 
thus  rendered  impossible  by  the  intervention  of  a  superior  power, 
which  necessarily  excused  them  from  such  performance ;  that,  upon 
tlie  attachment  by  the  sheriff  of  the  goods,  the  same  came  into  the 
custody  of  the  law ;  whether  they  were  the  property  of  the  plaintiffs 
or  of  David  Schwartz  &  Company,  they  were  in  the  custody  of  the 
law  for  adjudication ; "  and  that  the  defendants  could  not  be  held 
liable  for  not  transporting  and  delivering  goods  so  taken  from 
them.  This  ruling  is  in  accordance  with  what  might  seem,  at  first 
sight,  to  be  the  decision  of  the  supreme  court  of  the  United  Statei 
in  Stiles  v.  Davis,  1  Black,  101.  The  defendants'  counsel  insists 
that  to  hold  otherwise  would  be  in  direct  conflict  with  that 
decision. 

We  do  not  so  regard  the  matter.  In  Stiles  v.  Davis,  the  action 
was  not  brought  upon  the  contract  of  carriage ;  nor  for  a  violation^ 
by  the  defendant,  of  his  obligations  as  carrier.  It  Was  an  action  of 
trover  for  the  conversion  of  the  goods.  The  failure  to  deliver  the 
goods  at  another  place  than  that  of  their  destination,  upon  a 
demand  made  there,  with  no  denial  of  the  plaintiffs'  right,  bat 
merely  for  the  reason  that  they  were  detained  under  attachment  by 
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legal  prooeasy  would  not  be  a  conversion  of  the  property.  The  case 
decides  nothing  more.  The  qaestion,  whether  the  same  facts  woald 
oonstitnte  a  good  defense  to  a  suit  against  the  defendant  for  breach 
of  his  contract  or  obligation  as  common  carrier,  was  not  decided, 
and  was  not  raised  by  the  form  of  the  action.  The  opinion,  by  Mr. 
Justice  Nelson,  does,  indeed,  assign,  as  a  reason  for  the  decision, 
ibat  the  goods  "  were  in  the  custody  of  the  law,  and  the  defendant 
could  not  comply  with  the  demand  of  the  plaintiffs  without  a 
breach  of  it ;  '^  that  "  the  right  of  the  sheriff  to  hold  them  was  a 
question  of  law,  to  be  determined  by  the  proper  legal  proceedings, 
and  not  at  the  will  of  the  defendant,  nor  that  of  the  plaintiffs.'^ 
But  this  language  must  be  interpreted  with  reference  to  the  pre- 
cise question  then  under  consideration.  In  one  sense,  the  prop- 
erty was  in  the  custody  of  the  law;  so  fiur,  at  least,  that  the 
surrender  of  its  possession  to  the  officer  claiming  to  attach  it  upon 
legal  process  was  not  tortious  on  the  part  of  the  carrier,  so  as  to 
subject  him  to  the  charge  of  converting  it  to  his  own  use.  But 
that  custody  was  of  no  effect  against  any  one  having  an  interest  in 
the  property,  not  made  party  to  the  suit  in  which  the  process  issued. 
It  was  not  in  the  custody  of  the  law  in  the  sense  in  which  property 
that  is  the  subject  of  proceedings  in  rem  is  in  the  custody  of  the 
law,  or  property  actually  belonging  to  the  party  against  whom  the 
Buit  is  brought  In  personal  actions,  the  attachment  of  property 
of  another  than  a  defendant  in  the  suit  is  a  trespass ;  and,  as  to 
the  true  owner,  the  property  is  not  regarded  as  in  the  custody  of 
the  law.  It  may  be  reclaimed  by  replevin,  except  where  the 
replevin  would  bring  State  and  Federal  authorities  into  conflict, 
as  in  Howe  v.  Freeman,  14  Gray,  566 ;  S.  C,  24  How.  450. 
The  officer  may  always  be  held  liable,  as  a  trespasser,  for  its 
fhU  value,  notwithstanding  the  pendency,  and  without  reference  to 
the  suit  in  which  the  attachment  was  made.  This  liabilitv  is 
expressly  recognized  in  the  closing  paragraph  of  the  opinion  of  Mr. 
Justice  Nelson*.  See,  also,  Buck  v.  ColbcUh,  3  Wall.  334.  It  does 
not  appear,  from  the  report,  how  far,  if  at  all,  the  decision  in  Stilee 
T.  Davis  was  affected  by  the  fact  that  the  carrier  was  made  a  party 
to  the  proceedings,  as  garnishee. 

The  present  suit  is  brought-  against  the  defendants  upon  their 
contract  as  carriers.  Assuming  that  the  title  to  the  property  had 
vested  in  the  plaintiffs,  according  to  the  finding  of  the  facts  at  the 
trial,  the  attachment  by  the  officer,  in  a  suit  against  David  Schwarta 
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ft  Company,  was  a  mere  trespass.  As  against  the  plaintiffs,  it 
of  no  more  yalidity  than  a  trespass  by  any  other  unauthorized  prooeed* 
ing,  or  by  an  unofficial  person.  The  carrier  is  not  relieved  from  the- 
flilfillm3nt  of  his  contract,  or  his  liability  as  carrier,  by  the  intenreu* 
tion  of  such  an  act  of  dispossession,  any  more  than  he  is  by  destruc- 
tion from  fire,  or  loss  by  theft,  robbery  or  unavoidable  accident  In 
neither  case  is  he  liable  in  trover  for  conversion  of  the  property; 
but  he  is  liable  on  his  contract,  or  upon  his  obligations  as  common 
carrier.  The  owner  may,  it  is  true,  maintain  trover  against  the  offi- 
cer who  took  the  property  from  the  carrier;  but  he  is  not  obliged  to 
resort  to  him  for  his  remedy.  He  may  proceed  directly  against  the 
carrier  upon  his  contract,  and  leave  the  carrier  to  pursue  the  prop- 
erty in  the  hands  of  those  who  have  wrongfully  taken  it  from  him. 

It  will  not  be  understood,  of  course,  that  these  considerations 
apply  to  the  case  of  such  an  attachment  in  a  suit  against  the  owner 
of  the  property.  If  the  present  plaintiffs  had  been  defendants  in 
the  suit  in  which  the  attachment  was  made,  the  case  would  ha^e 
ttood  diflferently.  In  that  state  of  facts,  the  property  would  have 
been  strictly  in  the  custody  of  the  law,  so  far  as  these  parties  were 
concerned,  and  the  intervention  of  those  legal  proceedings  would 
have  deprived  the  plaintiffs  of  the  right  to  require  the  delivery  of 
the  property  to  themselves  until  released  from  that  custody. 

But  it  is  not  so  upon  the  state  of  facts  shown  by  this  report ; 
«nd  the  ruling  of  the  court  against  the  plaintiffs  upon  this  branch 
of  the  case  was  wrong.  They  are  therefore  entitled  to  a  new  trial 
upon  the  counts  of  their  declaration  relating  to  the  car  load  of 
*  middlings;''  and  for  that  purpose  the 

Bxceptum9  are  tusiainetL 


HiLLB  $t  alj  plaintiffs,  v.  SiTELLi 

(IMMmb.178.) 

OnwrrfDfk    Mitiaks,    BmMjUUpureha$erof  ff&odthdtmgiiig  ioMrd  ptrmm 

A  pnrdiaaer  hi  good  fidUi,  from  one  who  hM  no  Utle  and  no  right  to  truifr 
fer  the  property,  will  not  ordinarilj  oonstitate  a  defeoBe  to  an  action  for 
its  oonTOTsion ;  but  this  role  does  not  applj  when  the  act  of  appropriation 
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ma  be  jnatified,  aa  haying  been  authorized  in  any  manner  bj  the  owner  of 
the  property. 
4  warehonaeman  haying  in  his  poeseetion  goods  of  A,  and  alio  of  B,  deliy- 
ered,  by  mistake,  to  C,  the  goods  of  B,  on  an  order  from  A,  of  whom  0 
had  pnrchased  goods  to  fill  an  order  from  D.  The  goods  were  reoeiiyed  from 
C,  by  D,  and  appropriated  to  his  own  use  by  him,  without  notice  or  knowl- 
edge of  the  mistake,  and  in  good  faith.  Held,  that  D  was  not  liable  to  the 
warehouseman,  either  in  astuff^dt,  because  there  was  no  priyity  of  con- 
tiact ;  or  in  tort,  for  their  conyersion,  because  the  warehouseman's  own  act 
contributed  to  the  misappropriation. 

Contract  to  recover  the  value  of  twenty-eight  barrels  of  flour. 
The  pleadings  were  amended  so  as  to  insert  a  count  in  tort  for  the 
conversion  of  the  flour.  The  plaintiffs  were  dealers  in  and  ware- 
housemen of  flour;  and,  in  December,  ISG?^  had  on  storage  two 
lots  of  flour,  one  stored  by  Jacob  Oreenough,  marked  D,  and  another, 
stored  by  Morse  &  Co.,  also  marked  D.  The  first  was  a  very  low 
grade  of  flour,  and  worth  in  the  market  about  16.25  the  barrel,  of 
too  low  a  grade  to  be  stamped  by  the  inspectors,  and  had  no  other 
mark  than  D  on  the  barrel.  The  other  was  a  high  grade  of  flour, 
had  the  inspector's  brand  or  mark  upon  it,  and  was  worth  from 
$13  to  $14  the  barrel.  One  was  a  dark  colored  and  coarse  flour,  the 
other  white  and  fine.  On  December  11,  1867,  the  defendant 
ordered  and  bought  of  Eemble  &  Hastings  twenty-eight  barrels  of 
flour,  and,  in  order  to  fill  the  order,  Kemble  &  Hastings  bought  of 
Greenough  his  flour,  and  received  from  him  an  order  on  the  plain- 
tiffs therefor.  The  teamsiier  of  Eemble  &  Hastings  took  the  order 
to  the  plaintiffs,  who,  by  accident  and  mistake,  delivered  to  him 
twenty-eight  barrels  of  the  Morse  flour,  and  the  teamster  carried 
the  same  to  the  railroad  depot,  whence  it  was  forwarded  to  the 
defendant,  at  New  Bedford.  The  mistake  was  discovered  about  a 
month  after  the  delivery. 

The  judge  instructed  the  jury  that,  if  the  plaintiffs  delivered 

flour  of  Morse  &  Co.,  instead  of  that  of  Greenough,  by  mistake,  as 

claimed,  and  if  the  defendant  received  and  used  such  flour,  knowing 

that  he  had  received  flour  different  from  that  which  he  had  bought, 

or  if,  from  the  marks  on  the  barrels,  the  appearance  of  the  flour,  or 

other  circumstances,  he  was  led  to  believe  that  he  had  received  flour 

different  from  that  which  he  had  bought,  he  would  be  liable  to  the 

plaintiffs  for  its  value ;  but  if  the  defendant  was  innocent  in  tae 

transaction,  and  used  the  flour,  sup])osing  and  believing  it  to  be  th^ 

floor  he  had  bought,  and  receiving  no  benefit  from  tne  delivery  z-i 
VojuVL— 28 
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the  wrong  floury  he  would  not  be  liable.    The  jury  found  for  tlie 
defendant,  and  the  plaintiflEs  alleged  exceptions. 

E,  Avery,  for  plaintiffs. 

A,  A.  Ranney,  for  defendant. 

Wells,  J.  The  defendant  acquired  no  title  to  the  flour  delivered 
to  him  by  mistake.  He  had  no  contract  of  purchase  with  the 
owner,  nor  with  the  plaintiffs,  who  were  bailees  of  the  owner.  If 
he  had  receiyed  it  with  knowledge  of  the  mistake,  or  used  it  after 
notice  thereof,  he  would  have  been  liable  for  the  conversion.  But» 
under  the  instructions  of  the  court,  the  jury  must  have  found  that 
the  defendant  was  not  chargeable  with  notice  or  knowledge  that  the 
flour  delivered  was  not  the  same  he  had  bought,  and  that  he  used 
it  in  good  faith,  deriving  no  benefit  from  the  plaintiff's  mistake. 
No  demand  appears  to  hav&  been  made  upon  him  while  the  flour 
was  in  his  possession.  So  that,  if  he  is  to  be  held  responsible  at  all, 
it  must  be  on  the  ground  that  he  used  the  flour  as  his  own,  ^sup- 
posing and  believing  it  to  be  the  flour  he  had  bought'^  and  paid  for* 

The  declaration  contains  one  count  in  contract,  upon  implied 
assumpsit  for  the  price  or  value  of  the  flour;  and  one  in  tort  for 
its  wrongful  conversion.  The  action  is  brought  by  the  warehouse- 
men, and  is  founded  on  their  possession  and  special  rights  as  bailees. 
But,  for  all  purposes  of  the  defense,  the  case  stands  precisely  as  if 
they  were  the  general  owners. 

1.  The  facts  will  not  support  an  implied  assumpsit.  There  was 
no  sale  of  the  flour  by  the  owner,  nor  by  the  plaintiffs.  It  was  not 
delivered  by  the  plaintiffs  as  upon  any  contract  of  sale  with  them, 
either  as  principal  or  as  agents ;  but  distinctly  as  a  mere  delivery  to 
Kcmble  &  Hastings  under  an  order  for  other  flour,  of  which  thej 
were  also  bailees  for  another  principal.  Both  the  sale  and  the 
delivery  to  the  defendant  were  made  by  Eemble  &  Hastings.  With 
them  he  had  an  express  contract ;  and  that  is  the  only  contract  he 
can  be  held  to  have  made  in  regard  to  the  flour.  There  is  no 
privity  of  contract  established  between  the  plaintifis  and  the 
defendant  Without  such  privity,  the  possession  and  use  or  con- 
version of  the  property  will  not  sustain  an  implied  assumpsit 
Ladd  V.  Rogers,  11  Allen,  209. 

2.  The  elements  of  tort  are  also  wanting.    The  unauthoriied 
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appropriation  of  personal  chattels  will  generally  be  sufficient  of 
itself  to  enable  the  tme  owner  to  maintain  an  action  for  their  con* 
Tersion.  A  pnrcbase,  in  good  faith,  from  one  who  has  no  title  and 
no  right  to  transfer  the  property,  will  not  constitute  a  defense. 
Bvcn  an  auctioneer  or  broker,  who  sells  property  for  one  who  hai 
no  title,  and  pays  over  to  his  principal  the  proceeds,  with  no  knowl- 
^ge  of  the  defect  of  title  or  want  of  authority,  is  held  to  be  liable 
for  its  couTersion  to  the  real  owner.  Coles  t.  Clarky  3  Gush.  399 ; 
WHKams  y«  Merle,  11  Wend.  80 ;  Hoffman  t.  Oarowy  20  id.  21 ;  S. 
C  22  id.  285 ;  Courtis  r.  dine,  32  Vt.  232.  But  this  severe  role  of 
law  will  not  be  applied  when  the  act  of  appropriation  can  be  justi- 
fied as  having  been  authorized  in  any  manner  by  the  owner  of  the 
property.  Thus,  when,  upon  a  conditional  sale,  the  property  is 
deliyered  and  time  given  for  compliance  with  the  condition,  one  who 
purchases  and  resells  the  property  before  the  right  to  perfect  the 
tiUe,  by  such  compliance,  has  been  terminated,  is  not  liable  for  a 
oon version  to  the  general  owner  who  subsequently  resumes  his  right 
to  its  possession.  Vincent  v.  Cornell^  13  Pick.  294.  When  the 
owner  has  given  to  another,  or  permitted  him  to  have,  control  of 
the  property,  no  one  can  be  held  responsible  in  tort  for  its  conver* 
rion  who  merely  makes  such  use  of  the  property,  or  exercisei 
such  dominion  over  it>  as  is  warranted  by  the  authority  thus  given. 
Strickland  v.  Barrett,  20  Pick.  416 ;  Burbank  v.  Crocker,  7  Gray, 
15a 

In  this  case,  the  plaintiffs  delivered  the  flour  to  Eemblo  ft 
Hastings  as  the  flour  purchased  by  them  from  Oreenough.  Against 
the  plaintifis,  therefore,  the  delivery  to  Kemble  &  Hastings  and 
the  sale  by  them  to  the  defendant  was  an  authority  to  him  to  treat 
it  as  his  own.  That  it  was  so  delivered  by  mistake  might  have 
entitled  the  plaintiflEs  to  reclaim  the  property  from  one  having  it  in 
possession,  or  to  recover  its  value  flrom  one  who  had  disposed  of  it 
with  knowledge  of  the  mistake.  Chapman  v.  Cole^  12  Gray,  14L 
But  they  cannot  take  advantage  of  their  own  mistake  to  convert 
into  a  tort  that  which  has  been  done  in  good  ficdth  in  pursuance  of 
anthorily  given  by  themselves. 

The  instructions  given  to  the  jury  were  in  accordance  with  thesi 

principlee^  and  were  sufficient.    It  is  not  necessary  to  consider  in 

detail  those  prayed  for.    They  do  not  naoh  the  point  upon  whidv 

in  our  vieiw^  the  case  tuma. 

Exc^ione  overruled* 
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Abbawams,  plaintifi;  y.  Eidkbt. 

(]MlCaM.»8.) 
Seduetum  ^^  action  for,  when  maintainable, 

A  roUng  to  the  effect  that  an  action  for  seduction  cannot  be  maintained 
it  ie  foUowed  by  pregnancy  or  sexual  disease,  is  erroneous. 

Tort  for  the  seduction  of  plaintiff's  daaghter.  The  judge  bdow 
allowed  the  following  bill  of  exceptions : 

'^  The  declaration  contained  no  allegation^  and  it  was  not  oon* 
tended  that  the  defendant's  seduction  of  the  plaintiff^'s  daughter 
was  followed  by  pregnancy  or  any  sexual  disease.  Evidence  was 
offered  to  show  that,  by  reason  of  the  seduction,  and  the  general 
injury  to  the  health  of  the  daughter  consequent  thereon,  it  became 
necessary  for  the  plaintiff  to  send  her  to  New  York  for  her  healthy 
and  that,  by  so  sending  her,  the  plaintiff  incurred  great  expense, 
together  with  the  loss  of  her  services.  But  the  judge  excluded 
this  evidence,  ruled  that  the  action  could  not  be  maintained,  and 
directed  the  jury  to  return  a  verdict  for  the  defendant^  which  waa 
done ;  and  the  plaintiff  alleged  exceptions.'' 

O.  Cbwtey,  for  plaintiffl 

J.  Niek^rsofif  for  defendant 

MoBTOir,  J.  At  the  trial  of  this  case  the  plaintiff  offered  to  show 
that,  by  reason  of  the  seduction,  and  of  the  general  injury  to  the 
health  of  the  daughter  consequent  thereon,  she  lost  the  services  of 
her  said  daughter.  It  having  appeared  that  the  defendant's  seduc- 
tion of  the  daughter  was  not  followed  by  pregnancy,  or  by  any 
sexual  disease,  the  presiding  judge  excluded  the  evidence,  and  ruled 
that  the  action  could  not  be  maintained.  The  bill  of  exceptions  is 
very  brief,  and  does  not  state  the  grounds  upon  which  the  ruling 
was  based;  but  we  think  that,  upon  a  fair  construction  of  it,  the 
ruling  was  to  the  effect  that  an  action  for  seduction  cannot  be  main* 
tained  unless  it  is  followed  by  pregnancy  or  sexual  disease.  We  are 
of  opinion  that  this  ruling  was  erroneous. 
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The  rale  which  goyems  the  numerous  cases  upon  this  subject  is, 
that  where  the  proximate  effect  of  the  criminal  connection  is  an 
incapacity  to  labor,  by  reason  of  which  the  master  loses  the  services 
of  his  servant,  such  loss  of  service  is  deemed  to  be  the  immediate 
effect  of  the  connection,  and  entitles  the  master  to  his  action.  The 
same  principle  which  gives  a  master  an  action,  where  the  connec- 
tion causes  pregnancy  or  sexual  disease,  applies  to  all  cases  where 
the  proximate  consequence  of  the  criminal  act  is  a  loss  of  health, 
resulting  in  a  loss  of  service.  There  may  be  cases  in  which  the 
seduction,  without  producing  pregnancy  or  sexual  disease,  causes 
bodily  injury,  impairing  the  health  of  the  servant,  and  resulting  in 
a  loss  of  services  to  her  master.  So  the  criminal  connection  may 
be  accomplished  under  such  circumstances,  as,  for  instance,  of  vio- 
lence or  fraud,  that  its  proximate  effect  is  mental  distress  or  disease, 
impairing  her  health,  and  destroying  her  capacity  to  labor.  In 
either  of  these  cases  the  master  may  maintain  an  action,  because 
the  loss  of  services  is  immediately  caused  by  the  connection,  as 
much  as  in  cases  of  pregnancy  or  sexual  disease.  Vanhorn  v.  /Vm- 
maUy  1  Halst  322.  But  if  the  loss  of  health  is  caused  by  mental 
suffering,  which  is  not  the  consequence  of  the  seduction,  but  is  pro- 
duced by  subsequent  intervening  causes,  such  as  abandonment  by 
the  seducer,  shame  resulting  from  exposure,  or  other  similar  causes^ 
the  loss  of  services  is  too  remote  a  consequence  of  the  criminal  act, 
and  the  action  cannot  be  maintained.  Boyh  v.  Brandon^  13  MeeSi 
&  Wels.  738 ;  Knight  v.  Wilcox,  4  Kern.  413. 

In  the  case  at  bar,  as  the  ruling  appears  to  have  been  general, 
that  the  action  could  not  be  maintained  unless  pregnancy  or  sexual 
disease  was  proved,  we  think  a  new  trial  should  be  granted. 

Exceptions  sustained. 
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Bbabbook,  plaintiff,  v.  Boston  Fivb  Gekts  Satihqs  Bavk. 

(10IMMft.»B.> 

Savingt  bank  — depotU  ill  trvM,    Skidenee. 

A  father  deposited,  in  a  savings  bank,  a  sum  of  money  in  liis  own  name  and  a 
like  sum, as  trustee,  for  his  daughter,  and  retained  the  pass-books  in  his  own 
possession.  The  father  died,  and  the  daughter  brought  suit  against  the 
hank  to  obtain  the  amount  deposited  by  him  as  trustee.  Hdd^  (1)  thai  parol 
evidence  was  admissible  to  show  that  the  father  deposited  the  money  (which 
was  his  alone)  in  the  manner  he  did,  because  the  law  would  not  permit  the 
bank  to  hold  so  large  a  sum  as  both  deposits  for  a  single  depositor ;  and  (2) 
that  the  daughter  could  not  recover,  notwithstanding  the  by-laws  of  the 
bank  provided  that  a  depositor  and  his  legal  representatives  should  be  bound 
by  a  condition  annexed  to  a  deposit,  designating  the  name  of  the  person  for 
whose  benefit  it  was  made. 

CoKT&AOT  for  money  had  and  received.  The  facts,  as  agreed 
upon  by  the  parties,  are  as  follows :  ^'  David  Euowles,  the  fathei'  of 
the  plaintiff  (then  Eliza  U.  Enowles,  now  Mrs.  Brabrook),  on  the 
10th  of  July,  1860,  gave  to  John  Y.  Dingley,  to  deposit  with  tho 
defendant  bank,  the  sum  of  13,000.  If  it  would  be  competent  to 
prove  by  parol  evidence,  it  is  agreed  that  Dingley  informed  David 
Enowles  that  the  by-laws  of  the  defendant  did  not  allow  so  large 
a  deposit  in  tlie  name  of  one  person,  but  that  he  could  deposit  ifc, 
in  the  names  of  his  children,  for  himself.  Thereupon  Dingley,  by 
the  direction  of  David  Knowles,  deposited  the  same,  in  equal  pro- 
portions, in  the  name  of  David  Knowles  and  his  three  children,  one 
of  whom  was  the  plaintiff,  took  therefor  four  books  from  the 
defendants,  informed  David  Enowles  of  what  he  had  done,  and 
showed  him  the  books,  and  he  approved  the  same.  The  entry  in 
the  book  of  the  defendants,  and  in  the  pass-books,  was  as  follows: 
*  David  Knowles,  trustee  for  Eliza  Knowles,'  with  the  date  and 
amount  of  deposit.  The  deposit  remained  with  the  defendants 
unchanged,  except  that  sums  fi'om  time  to  time  were  drawn,  on 
account  t)f  interest,  by  Dingley,  by  the  direction  of  David  Knowles, 
and  paid  to  him,  so  as  to  keep  the  whole  sum  below  $1,000,  until 
t]ie  death  of  David  Enowles.  Dingley  was  appointed  executor  of 
the  will  of  David  Enowles,  and  as  such  claimed  the  funds  in  the 
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defendant's  hands,  as  belonging  to  his  estate.  All  four  of  the  bank 
books  remained  in  the  possession  of  Dingley  nntil  the  death  of  his 
testator,  and  haye  since  been  in  his  possession,  as  executor.  The 
defendant's  by-laws  may  be  referred  to  if  deemed  material.  If,  upon 
tiiese  facts,  the  court  shonid  be  of  opinion  that  the  plaintiff  is  enti« 
tied  to  said  funds,  judgment  is  to  be  entered  for  the  plaintiff  for  the 
amount  in  the  defendant's  hands;  otherwise,  the  plaintiff  is  to 
become  nonsuit." 

The  by-laws  of  the  bank,  relating  to  %leposits  of  this  character, 
provide  that  ^'any  depositor  may  designate,  at  the  time  of  making 
{he  deposit,  the  period  for  which  he  is  desirous  that  the  same  shall 
remain  in  the  bank,  and  the  person  for  .whose  benefit  the  same  is 
made ;  and  such  depositor,  and  his  legal  representative,  shall  be 
bound  by  such  conditions  by  him  voluntarily  annexed  to  his  de- 
posit The  by-laws  further  provide,  that  ^*  no  person  shall  receive 
any  part  of  his  principal  or  interest  without  producing  the  original 
book,  that  such  payment  may  be  entered  ther&in*'* 


H.  C.  HuichinSf  for  the  plaintiff,  argued  that,  prima  faeie,  the 
plaintiff  was  entitled  to  recover,  and  cited  Family  t.  Laddj  10 
Allen,  127 ;  HunneweU  v.  Lane,  11  Mete.  163 ;  WUzel  y.  Chajnn^  3 
Biadf.  386 ;  MincIUn  v.  Merrill,  2  £dw.  Ch.  333 ;  Hill  on  Truste<is 
(4th  Am.  ed.),  482,  483.  Even  if  the  parol  evidence  is  admitted^ 
the  deposit  is  valid  as  a  gift,  and  cited  Witzel  v.  Ohapin,  3  Brad£ 
886 ;  Howard  y.  WindJiam  Co.  Savings  Bank,  40  Vt  597;  Minchin 
T.  Merrill,  2  Edw.  Ch.  333 ;  Astreen  v.  Flanaghan,  3  id.  279 ;  Ex  parte 
Pye,  18  Ves.  140, 148 ;  Oibson  v.  Minet,  2  Bing.  7;  Neilson  v.  Blight, 
1  Johns.  Gas.  209 ;  Cumberland  v.  Codrington,  3  Johns.  Gh.  229 ;  CoU 
Knson  y.  Pattrick,  2  Keen,  123, 134;  Ihorpe  v.  Oweny  5  Beav.  224 ; 
Story's  Eq.,  §§  972, 1045.  The  by-laws  of  the  bank  bind  the  repre- 
sentatives of  the  depositor,  and  the  bank  is  obliged  to  pay  the 
amount  to  the  person  for  whose  benefit  it  was  deposited.  Farrclly 
y.  Ladd,  10  Allen,  127 ;  Wall  v.  Savings  Bank,  3  id.  96,  and  6  id. 
820;  Cummings  v.  Webster,  43  Me.  192,  197.  Parol  evidence  is 
inadmissible.  Timberlake  v.  Parish,  5  Dana,  345,  351 ;  Norse  v. 
Finch,  1  Ves.  Jr.  344 ;  McLean  v.  Longlands,  5  Ves.  71,  78 ;  Rnch- 
fUld  V.  Careless,  2  P.  Wms.  158;  Hill  on  Trustees  (4th  Am.  ed.),  198, 
197 ;  1  Greeul.  Ev.,  §§  275-277 ;  Wall  v.  Provident  Institution  for 
Savings,  3    Allen,   96;  White  v.  Franklin  Bank,  22   Pick.  181; 
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Wheeler  y.  RueseU,  17  Mas&  S58,  262 ;  MiUs  t.  Western  Batik,  10 
Gush.  22. 

J,  P,  Hedlet/y  for  defendants. 

Wells,  J.  The  plaintiff  shows  no  right  to  hold  the  money 
deposited  with  the  defendant  by  David  Enowles.  It  was  not  money 
that  belonged  to  her  originally,  as  was  the  case  in  Farrelly  t.  Ladd, 
10  Allen,  127,  and  HunnmoeU  y.  LanSy  11  Meta  163,  relied  upon  by 
the  plaintiff's  coansel.  The  money  belonged  to  Dayid  Enowles  in 
his  own  right  He  was  not,  in  fact,  trostee  for  Eliza  Enowles, 
otherwise  than  by  the  form  of  the  deposit.  He  was  under  no  pre- 
vious obligation  to  pay  the  money  to  her,  or  to  hold  it  for  her 
benefit.  The  voucher  for  the  deposit,  without  the  production  of 
which,  according  to  the  conditions  under  which  it  was  made,  it 
could  not  be  withdrawn,  was  never  delivered  to  her,  but  retained 
exclusively  in  his  own  hands.  Wall  v.  Provident  Institutmi  for 
Samngs,  3  Allen,  96.  The  whole  transaction  was  his  own  volun- 
tary act,  to  which  she  was  in  no  way  a  party  or  privy.  There  was 
no  declaration  made  to  her,  or  to  be  communicated  to  her,  of  any 
intention  that  the  money  should  be  hers.  Even  if  the  form  of  the 
deposit  is  to  be  taken  as  conclusive  proof  of  the  existence  of  such 
an  intention  in  his  mind,  the  execution  of  that  intent  was  not  so 
far  complete  as  to  oi)erate  to  pass  the  title.  Enowledge  of  the  gift, 
on  the  part  of  the  donee,  at  the  time  it  is  made,  is  not  essential,  it 
is  true,  in  order  that  it  may  take  effect  If  the  act  of  transfer  be 
complete  ou  the  part  of  the  donor,  subsequent  acceptance  by  the 
donee  before  revocation  will  be  sufficient.  But  there  must  be  some 
act  of  delivery  out  of  the  possession  of  the  donor,  for  the  purpose 
and  with  the  intent  that  the  title  shall  thereby  pass.  This  principle 
is  distinctly  recognized  in  the  case  of  Minchin  v.  Merrill,  2  Edw. 
Ch.  333,  cited  by  the  plaintiff's  oounsel.  In  that  case,  as  well  as  in 
several  others  of  those  cited,  there  was  a  complete  delivery  of  the 
subject  of  the  gift  to  a  third  party,  in  whose  hands  it  was  charged 
with  the  trust,  the  donor  having  parted  with  the  possession  and 
control.  In  none  of  them  is  there  a  denial  of  the  principle  above 
stated.  In  Howard  v.  Windham  County  Savings  Bank,  40  Vt.  597, 
the  deposit  was  made  directly  to  the  credit  of  the  intended  donee, 
making  it  a  completed  gift.  The  deposit  by  Enowles  was  entered 
in  his  own  name  and  to  his  own  credit.    The  legal  title  and  right 
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to  draw  money  so  deposited  remains  with  the  depositor.  There 
was  no  direction  or  anthority  for  the  bank  to  pay  it  to  the  plaintifll 
The  form  of  the  deposit  does  not  imply  such  an  intent,  nor  any 
obligation  or  right,  on  the  part  of  the  bank,  so  to  pay  it  over.  The 
declaration  of  trust  is  evidence  that  Knowles,  the  depositor,  held 
the  fund  in  some  manner  for  the  benefit  of  the  person  named  as 
cestui  que  trust.  But  it  did  not,  of  itself,  transfer  to  her  the  pos- 
flession  nor  the  right  of  possession,  nor  constitute  a  legal  title  in 
her.  A  deed,  executel  and  put  on  record  by  the  grantor,  does  not 
pass  the  title  without  some  further  act  of  delivery  and  acceptance. 
Maynard  v.  Maynard^  10  Mass.  456 ;  Samson  v.  Hiamtony  3  Mete 
275.  But  if  the  grantor  intend  that  the  grantee  shall  receive  it 
from  the  register,  or  if  there  be  a  previous  agreement  that  the  deed, 
when  made,  shall  be  so  delivered  at  the  registry,  it  will  be  effectual 
as  a  delivery.  Sfiaw  v.  ffayward,  7  Cush.  170.  So  if  there  be  an 
actual  trust,  and  an  obligation  to  make  the  transfer  for  the  security 
of  that  trust,  the  continued  possession  of  the  instrument  by  the 
person  who  executed  it,  being  also  its  proper  custodian  for  the  cestui 
que  trust,  is  consistent  with  an  assignment  completed  by  delivery ; 
and  a  legal  delivery  to  pass  the  title  will  be  inferred  from  very  sliglit 
evidence.  Moore  v.  ffazeUotif  9  Allen,  102.  But  there  must  be 
delivery  or  some  equivalent  act  with  intent  to  pass  the  title.  CTiase 
T.  Breed,  5  Gray,  440.  When  the  instrument  is  in  fulfillment  of  a 
legal  obligation  the  intent  may  be  inferred  from  that  fact.  Perhaps 
the  same  would  be  true  of  a  moral  obligation,  such  as  provision  for 
wife  or  child.  Astreen  v.  Flanagan^  3  Edw.  Ch.  279.  We  presume 
the  decision  in  Witzel  v.  Cliapin,  3  Bradf.  386,  cited  by  the  plaintiff, 
was  made  upon  some  considerations  of  this  nature.  That  decision 
recognizes  that  it  is  a  question  of  intent  See,  also,  Grangiac  v. 
Arden,  10  Johns.  293;  Goodrich  v.  Walker,  1  Johns.  Cas.  251. 
Assuming  in  this  case  that  the  deposit  and  declaration  of  trust  was 
a  suflScient  act  of  delivery  to  pass  the  title,  if  such  were  the  intent, 
we  think  the  facts  agreed  show  clearly  that  such  was  not  the  intent 
of  the  depositor.  On  the  contrary,  it  would  appear  that  it  was  the 
intention  of  Knowles  to  deposit  the  whole  money  as  his  own ;  and 
that  the  form  of  deposit  was  adopted  for  the  sole  purpose  of  evading 
a  by-law  of  the  bank  and  a  provision  of  the  statutes,  limiting  the 
•mount  that  could  be  received  from  any  one  depositor  to  one  thou 
•and  dollars. 
1.  The  plaintiff  contends  that  the  written  declaration  of  tnut 

.  VI.- 29. 
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is  oonclnsive^  and  objects  to  the  competency  of  evidence  to  proTe 
the  facts  relied  on  in  defense ;  first,  because  it  violates  the  rule 
excluding  parol  evidence  to  contradict  or  vary  the  terms  of  a  written 
instrument  But  that  is  a  rule  which  applies  to  suits  upon  the 
instrument  and  between  the  parties  to  it  1  Greenl.  Ev^  §  279. 
The  plaintiff  is  no  party  to  the  contract  between  David  Knowles 
and  the  defendant.  She  could  maintain  no  action  upon  it  If  she 
can  i*ecover  at  all,  it  is  because  the  money  belongs  to  her,  and  the 
trust,  being  a  mere  naked  trust  for  her  benefit,  is  terminable  at  her 
pleasure.  The  contract  of  deposit  is  collateral  to  her  title,  which 
depends  upon  her  relations  with  David  Knowles.  As  to  her  and 
her  claim,  whether  upon  the  bank  or  upon  David  Knowles,  the 
contract  is  merely  evidence  by  way  of  admission,  subject  to  be  con- 
trolled by  any  competent  evidence  as  to  the  actual  foots.  In 
McCluskey  v.  Provident  Institution  for  Savings^  103  Mass.  300,  a 
deposit  in  the  plaintiff's  own  name  was  controlled  by  proof  that 
the  money  deposited  belonged  in  fact  to  the  estate  of  her  deceased 
husband. 

2.  For  similar  reasons  the  plaintiff  cannot  set  up,  as  an  estoppel 
against  the  defendant  or  against  David  Knowles,  the  by-law  of  the 
bank,  providing  that  ^*  any  depositor  may  designate,  at  the  time  of 
making  the  deposit,  the  period  for  which  he  is  desirous  that  the 
same  shall  remain  in  the  bank,  and  the  person  for  whose  benefit  the 
same  is  made;  and  such  depositor,  and  his  legal  representative 
shall  be  bound  by  such  conditions,  by  him  voluntarily  annexed  to 
his  deposit''  She  is  a  stranger  to  that  contract  She  does  not 
claim  under  it,  as  his  legal  representative,  but  by  a  superior  right, 
of  which  the  contract  is  the  evidence.  There  can  be  no  estoppel 
where  there  is  no  mutuality  or  privity.  1  Greenl.  Ev.,  §§  189,  204, 
211 ;  Merripld  v.  Parritt,  11  Cush.  590,  598 ;  Sprague  v.  OakeSj  19 
Pick.  455, 458 ;  Worcester  v.  Oreen^  2  id.  425 ;  Braintree  v.  Hing* 
haniy  17  Mass.  432.  If,  upon  due  presentation  of  the  book,  the 
money  had  been  paid  to  her,  this  provision  in  the  contract  of  deposit 
might  have  availed  the  bank  as  a  defense  against  the  depositor  or 
his  legal  representatives.  But  it  can  have  no  force  as  an  estoppel, 
except  when  so  set  up  by  the  bank. 

3.  Neither  can  the  plaintiff  avail  herself  of  the  foot  that  the 
alleged  purpose  of  David  Knowles,  in  making  the  deposits  in  the 
form  he  did,  was  an  evasion  or  violation  of  law.  Whatever  efbot 
anj  illegality  on  the  part  of  Knowles  might  have  upon  bis  right  ft» 
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leoover  against  the  bank,  it  cannot  operate  to  confer  any  title  or 
legal  right  upon  the  plaintiff.  The  effect  of  illegality  is  to  create  a 
disability  to  sue,  or  to  derive  any  legal  right  from  the  transaction 
affected  by  it.  The  plaintiff's  right  to  recover  depends  upon  proof 
of  an  intent  to  make  an  absolute  gift  of  this  money  to  her.  The 
defendant  is  not  precluded  from  disproving  that  intent  because  the 
evidence  by  which  it  is  to  be  disproved  tends  also  to  show  an  unlaw* 
fnl  act  or  purpose  in  a  transaction  between  the  defendant  and 
David  Enowles. 

We  have  not  considered  the  technical  question  whether  any 
action  could  be  maintained  between  these  parties  for  money  so 
deposited,  because  that  question  seemed  to  be  waived  by  the  sub- 
mission upon  agreed  facts,  providing  for  a  judgment  for  the  plain -^ 
tiff,  if  the  court  shall  be  of  opinion  that  she  **  is  entitled  to  said 
funds." 

Upon  the  fiMSts  stated,  we  are  of  opinion  that  she  is  not  so  enti* 
tied ;  and,  acooiding  to  the  agreement,  the  plaintiff  is  to  become 

NonsuiL 


AnoBnT-OmEAL^  plaintiff,  v.  Tudob  loi  OoxPAjnr. 

h^ormaiian.    OarporaUan, 

Ab  liifoniiatloii  In  eqntty,  by  the  attorney-general,  cannot  be  maintained  against 
a  private  trading  corporation,  where  the  acts  complained  of  are  not  shown 
to  have  injured  or  endangered  any  righta  of  the  public  or  of  any  individual 
or  other  corporation,  and  where  the  only  objection  to  them  la  that  they  are 
not  anthorixed  by  its  act  of  incorporation,  and  are,  therefore,  against  public 
policy. 

Ikforkatiov  by  the  attorney-general  on  relation  of  Richard 
Price,  to  restrain  tiie  Tudor  Ice  Company  from  conducting  any 
other  business  than  cutting,  storing  and  selling  ice.  The  case  was 
heard  before  the  chief  justice,  who  reported  the  following : 

^  The  company  was  organized  in  1861,  under  the  General  Stat* 
Btes,  chapter  61,  for  the  purpose  of  cutting,  storing  and  selling  ic(^ 
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Its  capital  stock  was  fixed  at  $360,000.  It  has  carried  on  this  busi* 
ness  ever  since,  but  Las  also  carried  on  various  other  branches  of 
business;  has  been  in  the  habit  of  chartering  vessels  for  the  East 
Indies,  loading  them  with  ice,  so  far  as  was  proper,  and  completing 
the  cargo  by  purchasing  and  exporting  kerosene  oil,  tobacco,  rosin 
and  lumber;  and  has  also  imported  merchandise  of  various  kinds, 
including  paddy,  jute,  linseed  and  tea.  It  has  also  erected  build- 
ings, and  placed  machinery  in  them  which  cost  about  $400,000. 
Some  of  the  machinery  is  for  the  manufacture  of  tobacco,  but  the 
manufacture  was  discontinued  about  two  years  ago.  Some  of  it  is 
for  cleaning  rice,  some  for  the  manufacture  of  jute  into  gunny 
cloth,  and  some  for  the  manufacture  of  linseed  into  oil.  These 
branches  of  business  it  still  carries  on,  and  the  capital  invested  in 
them  is  three  or  four  times  larger  than  its  capital  stock.  The  busi- 
ness is  connected  with  the  exportation  of  ice,  and  has  increased  the 
profits  of  the  company,  but  does  not  appear  to  be  necessary  to  its 
legitimate  business.  It  has  imported  two  cargoes  of  tea,  worth 
♦300,000,  which  had  no  connection  with  the  ice  trade.  It  does  not 
appear  that  any  of  the  creditors  of  the  company  are  in  danger  of 
losing  by  it,  and  there  is  no  objections  to  its  proceedings,  except 
that  they  are  not  authorized  by  its  act  of  incorporation,  and  are 
alleged  to  be  against  public  policy  for  that  reason.  I  report  the 
case  for  determination  upon  the  questions,  whether  this  informa-  ■ 
tion  in  equity  can  be  maintained,  and,  if  it  can  be  maintained, 
whether  a  temporary  injunction  ought  to  be  issued,  upon  the  fiuste 
above  stated." 

5.  Bartlett,  for  attorney-general. 

<7.  B,  Goodrich  and  JT,  W,  Paine,  for  defendants. 

Gbat,  J.  This  court,  sitting  in  equity,  does  not  administer  pun- 
uhment  or  enforce  forfe  tnres  for  transgressions  of  law ;  but  iti 
jurisdiction  is  limited  to  the  protection  of  civil  rights,  and  to  casei 
in  which  full  and  adequate  relief  cannot  be  had  on  the  common- 
law  side  of  this  court,  or  of  the  other  courts  of  the  common- 
wealth. 

The  Tudor  Ice  Company  is  a  private  trading  corporation.  It 
IS  not  in  any  sense  a  trustee  for  public  purposes.  This  is  not  a 
suit  by  a  stockholder  or  a  creditor.    The  acts  complained  of  an 
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not  shown  to  have  injured  or  endangered  any  rights  of  the  public^ 
or  of  any  indiridual  or  other  corporation,  and  cannot,  upon  any 
legal  construction,  be  held  to  constitute  a  nuisance.  It  is  expressly 
gtaited,  in  the  report  of  the  chief  justice,  that  "  it  does  not  appear 
that  any  of  the  creditors  of  the  company  are  in  danger  of  losing 
by  it,  and  there  is  no  objection  to  its  proceedings,  except  that  they 
are  not  authorized  by  its  act  of  incorporation,  and  are  alleged  to  be 
against  public  policy  for  that  reason/'  No  case  is,  therefore,  made 
upon  which,  according  to  the  principles  of  equity  jurisprudence 
and  the  practice  of  this  courts  an  injunction  should  be  issued  upon 
an  information  in  chancery. 

In  AUortiey- General  v.  Utica  Insurance  Co.,  2  Johns.  Ch.  371» 
Chancellor  Kent,  in  a  very  able  and  elaborate  judgment,  after  a 
thorough  discussion  of  the  question  on  principle,  and  an  extensive 
examination  of  the  earlier  authorities,  held,  that  such  an  informa* 
tion  could  not  be  maintained  to  restrain  an  insurance  company 
from  exercising  banking  powers  in  violation  of  a  statute  of  New 
York,  but  that  the  proper  remedy  was  at  law,  by  information  in  the 
nature  of  a  quo  warranto ;  and  no  appeal  appears  to  have  been 
taken  from  his  decree.  An  information  in  the  nature  of  a  qv^war" 
ranto  was  thereupon  filed,  and  sustained  by  the  supreme  court  of 
New  York,  and  judgment  rendered  thereon  that  the  corporation  be 
ousted  from  the  franchise  which  it  had  usurped.  People  v.  Uit4>a 
Insurance  Co,j  15  Johns.  358.  Similar  proceedings  may  be  had  at 
law  in  this  commonwealth  in  a  proper  case.  Ooddard  v.  Smilhett, 
3  Gray,  116, 122,  123  ;  Attorney-General  v.  Salem,  103  Mass.  138 ; 
Boston  &  Providence  Railroad  Co.  v.  Midland  Railroad  Co,,  1  Gray^ 
340;  Gen.  Sts.,  ch.  145,  §§  16-24. 

One  early  English  case  of  high  aulhority,  not  cited  by  Chancel- 
lor  Kent,  nor  at  the  argument  of  the  present  case,  is  so  much  in 
point  as  to  be  worth  quoting  in  full.  Upon  a  bill  in  equity,  filed 
by  the  attorney-general,  at  the  relation  of  several  freemen  of  the 
Wearer's  company,  against  the  ofiicers  of  that  company,  setting 
forth  '*  that  the  defendants  had  been  guilty  of  many  breaches  and 
Tiolations  of  their  charters,  and  had  oppressed  the  freemen,  etc.» 
and  mentioned  some  particulars ;  and  for  a  discoveiy  of  the  rest, 
and  that  they  might  be  decreed  for  the  future  to  observe  the  char- 
tci's,  and  to  have  an  account  of  the  revenue  of  the  corporation 
which  the  defendants  had  misspent,  etc.,  was  the  end  of  the  bilL 
To  which  the  defendants  demurred,  because,  as  to  part  of  the  bill. 
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it  was  to  subject  them  to  prosecutions  at  law,  and  to  a  quo  warranto; 
and,  as  to  the  other  parts,  the  plaintiffs  bad  remedy  by  mandamuif 
information  or  otherwise,  and  not  here.  And  of  the  same  opinion,'' 
the  report  proceeds,  was  Lord  Cowpeb,  "  who  said  it  would  nsiurp 
too  much  on  the  king's  bench ;  and  that  he  never  heard  of  any 
precedent  for  such  a  case  as  this,  and  so  allowed  the  demurrer.'' 
Attorney-Gencral  v.  Reytwldsy  1  Eq.  Cas.  Ab.  (3d  ed.)  131. 

The  modern  English  cases  cited  in  support  of  this  information 
were  of  suits  against  public  bodies  or  officers,  exceeding  the  powers 
conferred  upon  them  by  law,  or  against  corporations  vested  with  the 
power  of  eminent  domain  and  doing  acts  which  were  deemed  inoon- 
fiisteut  with  rights  of  the  public. 

So  rue  of  them  were  cases  of  misapplication  of  funds  raised  by 
taxation,  and  held  by  municipal  corporations  or  officers  upon  spe- 
cific public  trusts.  Such  were  Attorney- Oeneral  v.  Norwich,  16 
Sim.  225;  Attorney- Oeneral  v.  Guardians  of  Poor  of  SoutJuimp* 
ton,  17  id.  6;  and  Attorney-Oeneral  v.  Andrews^  2  Macn.  & 
Gord.  225. 

The  hypothetical  case,  in  which  Lord  Westbubt,  in  Stocipori 
District  Water  Works  v.  Manchester,  9  Jur.  N.  S.  266,  said  that 
he  should  '^  probably  not  hesitate  "  to  act  upon  the  information  of 
tlio  attorney-general,  was  of  a  suit  to  restrain  the  making  of  a  con* 
tract  between  an  aqueduct  corporation  and  a  city,  to  carry  water 
beyond  the  limits  which  the  city  was  authorized  by  law  to  supply. 

The  passages  cited  from  Liverpool  t.  Cliorley  Water  Works  Co,,  2 
De  Gex.,  Macn.  &  Gord.  852,  860,  and  WareY.  Regent's  Canal  Oo^ 
3  De  Gex  &  Jones,  212, 228,  were  but  dicta,  that  an  unauthoriied 
diversion  of  water,  or  flowing  of  land  by  an  aqueduct  or  canal  cor- 
poration, without  proof  of  actual  or  imminent  injury  to  properly, 
gave  no  right  of  suit  to  an  individual,  and  could  only  be  checked 
on  an  application  to  the  court  by  the  attorney-general. 

The  case  of  Attorney-General  y.  Great  Northern  Railway  Cb,,  4 
De  Gex  &  Smale,  75,  was  a  clear  case  of  nuisance,  the  unlawful 
obstruction  of  a  public  highway  by  a  railroad.  That  of  Attorney* 
Oeneral  v.  Oxford,  Worcester  and  Wolverhampton  Railway  Co,,  t 
Weekly  Bep.  330,  was  the  case  of  the  opening  of  a  railway  line,  in 
violation  of  an  order  which  an  authorized  public  board  had  made 
upon  the  ground  that  it  would  be  unsafe  to  the  public. 

The  single  case  in  which  an  information  has  been  sustained  in  an 
English  court  of  chancery  against  a  corporation  for  carrying;  on  a 
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business  beyond  its  corporate  powers  is  Attorney -General  v.  Oreai 
Northern  Railway  Co^  1  Drew.  &  Smale,  154,  in  which  Yice^Chan- 
eellor  Kindebslet,  in  1860,  restrained  a  railway  company  from 
trading  in  coal  in  large  quantities,  upon  the  ground  that  there  was 
danger  that>  if  allowed  to  go  on,  it  might  get  into  its  hands  the  coal 
trade  of  the  whole  district  from  or  through  which  its  railway  ran, 
and  thus  acquire  a  monopoly  injurious  to  the  public.  That  cace  is 
6Tidently  the  foundation  of  the  dictum  of  Vice-Chancellor  Wood, 
two  years  later,  in  Hare  y.  London  and  North-  Western  Railway  Co., 
2  Johns.  &  Hem.  80,  111. 

In  A  tior  They 'General  v.  Mid  Kent  Railway  Oo*,  Law  Rep.,  3  Ch. 
100,  a  mandatory  injunction  was  granted  upon  the  information  of 
the  attorney-general,  to  compel  a  railway  company  to  construct  a 
bridge  over  a  public  road,  and  with  as  gradual  a  slope  as  was 
required  by  a  special  clause  in  its  charter ;  and  the  objection,  that 
the  attorney-general  might  have  had  an  equal  and  complete  remedy 
at  law,  was  stated  by  each  of  the  lords  justices  as  if  it  required  no 
answer  and  afforded  no  ground  for  refusing  to  entertain  jurisdiction 
in  equity.  It  is  often  said,  in  the  English  books,  that  the  king  or 
his  attorney-general,  suing  in  behalf  of  the  public,  has  the  election 
to  sue  in  either  of  his  courts,  and  may  therefore  enforce  a  legal 
right  in  the  court  of  chancery.  1  Dan.  Ch.  Bract  (3d  Am.  ed.)  6, 
7;  Attorney- General  v.  Galway^  1  Moll.  95,103.  However  that  may 
be,  by  our  statutes  the  general  equity  jurisdiction  of  this  court  is 
limited  to  cases  where  there  is  no  plain,  adequate  and  complete 
remedy  at  law,  as  well  in  suits  by  the  commonwealth  as  in  those 
brought  by  private  persons.  Gen  Sts.,  ch.  113,  §  2 ;  Commonwealth 
T.  Smith,  10  Allen,  448 ;  Clouston  v.  Shearer,  99  Mass.  209, 211,  and 
other  cases  there  cited.  The  thirty-eighth  of  the  former  rules  in 
chancery  of  this  court  (14  Gray,  360),  by  which  the  court  adopted, 
as  the  outlines  of  its  practice,  the  practice  of  the  high  court  of  chan- 
cery in  England,  so  far  as  the  same  was  not  repugnant  to  the  consti- 
tution and  laws  of  the  commonwealth,  nor  to  those  or  such  other 
rules  as  the  court  might  from  time  to  time  make,  cannot  enlarge 
the  jurisdiction  of  this  court  as  defined  by  statute,  and  has  been 
repealed  by  the  new  rules  recently  established.  Rules  of  1870^ 
post,  555. 

The  only  cases  in  which  informations  in  equity  in  the  name  of 
the  attorney-general  have  been  sustained  by  this  court  are  of  two 
elasses.    The  one  is  of  public  nuisances,  which  affect  or  endanger 
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the  public  safety  or  convenience,  and  require  immediate  judicial 
interposition,  like  obstructions  of  highways  or  navigable  waters. 
District  Attorney  v.  Lynn  and  Boston  Railroad  Co,^  16  Gray,  242; 
Attormnf- General  v.  Cambridgey  id.  247 ;  Aitorney-Oeneral Y.Boston 
Wliarf  Co.y  12  Gray,  553 ;  Rowe  Oranite  v.  Bridge  Go^  21  Pick.  344^ 
847.  The  other  is  of  trusts  for  charitable  purposes,  where  the 
beneficiaries  are  so  numerous  and  indefinite  that  the  breach  of  trust 
cannot  be  effectively  redressed  except  by  suit  in  behalf  of  the  public. 
County  Attorney  v.  i/ay,  5  Cush.  336 ;  Jackson  v.  Phillips^  14  Allen, 
539,  579;  Attorney- General  v.  Garrison,  101  Mass.  223;  Gen.  Sts., 
ch.  14,  §  20.  If  there  are  any  other  cases  to  which  this  form  of 
iremedy  is  appropriate,  that  of  a  private  trading  corporation,  whose 
proceedings  are  not  shown  to  have  injured  or  endangered  any 
public  or  private  rights,  and  are  objected  to  solely  upon  the  ground 
that  they  are  not  authorized  by  its  act  of  incorporation  and  are 
therefore  against  public  policy,  is  not  one  of  them. 

InfomuUion  dismissed* 


Obojiav,  plaintiff,  y.  Coitino. 

(]OilUM.Mft.) 
Bankrufiey  Um — **fid'uciary  chara^cUr,^ 

The  United  States  bankrupt  act  of  1807,  proTiding  that  no  debt  of  the  bank 
npt  created  **  while  acting  in  any  fidaciary  character  shall  be  discharged"  bj 
the  decree,  does  not  apply  to  one  who  receives  accepted  bills  of  exchango 
for  collection,  with  instractions  to  apply  the  proceeds,  so  far  as  re<]uired,  to 
the  payment  of  a  debt  due  to  the  estate  of  which  she  was  admiuiHtratrix, 
and  to  return  the  balance. 

A  seems^  that  the  phrase  "  fiduciary  character"  applies  only  to  a  rflntioii  exisU 
ing  previous  to,  or  independent  of,  the  particular  transaction  from  which  tlit 
debtariaes. 

CoirrBACT  by  Gronan,  against  Amanda  0.  Cotting,  to  n^cover  the 
balance  of  proceeds  of  accepted  bills  of  exchange,  delivered  to  hei 
by  plaintiff  for  collection,  with  instrucfions  to  applv  the  proceeds,  so 
Cur  as  required,  to  the  payment  of  a  debt  due  from  plaintiff  to  the 
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eetftte  of  her  husband,  of  which  she  was  administratrix,  and  to  return 
tiie  balance  to  plaintifil  Before  final  judgment  in  the  action  defend- 
ant obtained  a  discharge  in  bankruptcy,  under  the  bankrupt  act  of 
1867,  chapter  176,  and  the  validity  of  this  discharge,  as  affecting 
the  right  of  the  plaintiff,  is  the  question  for  the  court  to  determiuew 
The  superior  court  ruled  in  fayor  of  defendant    Plaintiff  appealed. 

J,  G.  Abbott  and  B,  Dean,  for  plaintiff,  cited  Stevens  v.  Belly  6 
Mass.  339,  343 ;  Middlesex  Bank  v.  Mimf,  4  Mete.  325 ;  Story  on 
Bailments,  §§  310,  319 ;  Faniam  v.  BrookSy  9  Pick.  212 ;  Hatch  v. 
Hatch,  9  Ves.  292 ;  Jeremy's  Eq.  142, 143 ;  WJiite  v.  Piatt,  6  Denio, 
269 ;  Taylor  v.  BateH,  5  Cow.  376 ;  Rathbun  v.  IngallSy  7  Wend.  320 ; 
Kingsland  v.  Spauldinffy  3  Barb.  Ch.  341 ;  Duguid  v.  Edwards^  50 
Barb.  288 ;  Hayman  y.  Pmdy  7  Meta  328 ;  Chapman  v.  Forsyth,  2 
How.  202 ;  In  re  Seymour,  1  Bened.  348 ;  In  re  KimbaU,  2  id«  554. 

B.  M.  Morse,  Jr.,  and/.  0.  Teele,ior  defendant 

Wbll8»  J.  The  provision  of  the  bankrupt  act  of  1867,  upon 
which  the  plaintiff  relies,  is  ''  that  no  debt  created  by  the  fraud  or 
embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public 
oflScer,  or  while  acting  in  any  fiduciary  character,  shall  be  dis- 
charged," eta  It  is  argued  that  the  deposit  of  the  securities  made 
the  defendant  a  trustee  for  the  owner ;  first,  to  apply  the  proceeds, 
4P  far  as  required,  to  the  payment  of  the  debt  due  to  the  estate  of 
which  she  was  administratrix ;  second,  to  return  the  balance,  if  any, 
to  the  depositor ;  and  that  this  trust  constituted  a  fiduciary  rela- 
tion, such  as  the  statute  contemplates.  This  would  require  an  inter- 
pretation so  broad  that  almost  all  pecuniary  obligations,  especially 
those  implied  by  law,  would  be  included  in  the  exemption. 

We  are  inclined  to  the  opinion  that  the  phrase  implies  a  fiduciary 
relation,  existing  previously  to,  or  independently  of,  the  particular 
transaction  from  which  the  debt  arises.  The  collocation  tends  to 
iavor  this  interpretation.  If  the  phrase  ^'  while  acting,"  etc.,  be 
referred  to,  that  which  immediately  precedes  it  implies  something  in 
the  nature  of  defalcation.  If  it  be  referred  to  the  first  branch  of 
the  provision,  its  association  with  fraud  and  embezzlement  carries 
{he  implication  of  a  debt  growing  out  of  some  fraudulent  misaj>- 
propriation,  or  at  least  breach  of  trust. 

The  debt,  in  this  case,  a^^ope  exclusively  out  of  a  single  transac* 

Vol.  ^'l. —  5\/ 
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tion  between  the  parties.  Its  creatiou  involved  no  element  other 
than  that  of  contract  The  existence  of  the  liability  did  not  spring 
from  any  breach  of  trust  The  only  default  consisted  in  the  non- 
pax  in. nt  of  the  balance  due  to  the  plaintiff,  after  satisfying  the 
purpose  of  the  pledge.  The  debt  did  not  result  from,  but  preceded 
that  default 

It  is  due  from  the  defendant  personally,  and  not  as  administra* 
trix.  Toward  the  plaintiff  she  sustained  no  '*  Hdnciary  character,'' 
wliile  acting  in  which,  this  debt  was  created  by  her.  It  is  simply  a 
debt  by  contract,  like  any  other  which  results  from  the  righifol 
possession  of  money  that  belongs  to  another.  We  are  of  opinion, 
therefore,  that  this  debt  does  not  come  within  the  meaning  of  the 
clause  of  the  bankrupt  act  above  quoted. 

It  is  a  question  of  construction  of  an  act  of  congress,  which  can 
be  finally  settled  only  by  the  supreme  court  of  the  United  States. 
I'hat  court  has  given  a  construction  to  the  phrase  **  while  acting 
in  any  fiduciary  capacity,"  as  it  occurs  in  the  bankrupt  act  of  1841, 
which  would  exclude  the  debt  now  in  controversy  from  the  class  of 
fiduciary  debts.  Chapman  v.  Forsyth^  2  How.  202,  208.  It  is  true 
that,  in  the  act  of  1841,  the  phrase  followed  an  enumeration  of  cer- 
tain trusts  of  a  marked  character;  and  the  association  was  regarded 
as  an  indication  of  the  intent  of  congress  in  the  use  of  that  phrase. 
But,  that  intent  having  been  ascertained  and  declared  by  a  judicial 
construction  of  the  act,  the  language  thenceforth  bore  a  legal  signifl* 
oance,  in  accordance  with  that  construction.  When  the  same,  or 
substantially  the  same,  language  was  subsequently  used,  for  a  simi- 
lar purpose,  in  the  bankrupt  act  of  1867,  it  is  to  be  presumed  that 
it  was  so  used  in  view  of  the  construction  and  legal  import  which 
had  become  attached  to  it  by  the  interpretation  of  the  proper  con« 
stitutional  tribunal 

The  argument  that  the  omission,  in  the  act  of  1867,  of  the  spe 
cific  trusts  named  in  the  act  of  1841,  by  removing  the  reason,  or 
one  of  the  reasons,  for  the  construction  given  to  the  earlier  act» 
indicates  that  **  fiduciary  character"  was  used  in  a  different  sense  in 
the  latter  act,  does  not  strike  us  as  entitled  to  much  weight,  not- 
withstanding the  reasoning,  and  the  consideration  due  to  the  judg- 
ment of  so  highly  respectable  a  court  as  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  supx>orted,  as 
we  understand  it  to  be,  by  the  a£Brmance  of  the  circuit  court  for 
that  circuit    On  the  contrary,  it  appears  to  us  that  the  inference 
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18  quite  as  legitimate  that  eongreas  omitted  the  enumeration  of  spe- 
eifio  trusts  for  the  very  reason  that  the  term  '^  fiduciary  capacity'' 
had,  by  judicial  conslruction,  received  a  fixed  definition,  and  with 
intent  that  the  phrase  should  carry  that  definition  into  the  new 
act  The  specific  enumeration  was  omitted,  because  all  were  included 
in  the  general  expression  **  fiduciary.''  The  association  of  those 
ipeoifio  trusts  originally  was  held  to  be  an  indication  of  intent  in 
the  general  purpose.  That  intent  having  been  ascertained,  has 
been  affixed  to  the  general  term  and  become  legal  construction. 
CammanweaUh  v.  Hartnett^  3  Oray,  450 ;  Tucker  v.  Oxleyy  6  Cranch, 
84,  42.  If  congress  had  intended  to  adopt  a  difierent  test  of  fidu- 
ciary debts,  we  may  presume  that  the  intent  to  change  the  previous 
judicial  construction  would  have  been  indicated  by  some  distinct 
provision  to  that  end,  rather  than  left  to  inference  from  the  mere 
omission  of  associate  words,  which  had  ceased  to  be  of  any  import- 
ance, as  affecting  the  scope  of  the  provision.  Such  omission  could 
be  expected  to  have  no  effect  other  than,  at  most,  to  render  this 
whole  branch  of  the  provision  undefined,  and  without  means  of 
definition  otherwise  than  by  a  new  judicial  construction.  We  can- 
not suppose  that  congress  directed  its  legislation  so  vaguely. 

Our  conclusion  is,  that  this  provision  of  the  bankrupt  act  of 
1867  was  framed  in  view  of,  and  with  the  intent  to  adopt,  the  con- 
struction which  the  supreme  court  of  the  United  States  had  put 
upon  the  similar  clause  in  the  bankrupt  act  of  1841.  We  adhere 
to  that  construction,  as  applicable  to  the  act  of  1867,  until  th« 
same  court  shall  declare  otherwise.  The  result  is,  that  the  judg- 
ment of  the  superior  oourt^  in  &vor  of  the  defenduit,  must  be 

AffifWdd* 
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k  bioker  who  puichmaes  stock  for  another  broker,  whom  he  has  reason  to  b» 
Ueve  to  be  acting  as  agent,  although  for  an  unnamed  principal,  cannot  bold 
the  stock  or  its  proceeds  to  secoro  the  payment  of  a  balance  dae  him  bj 
■veh  other  broker 
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OoNTRAOT  to  recover  the  yalne  of  two  hundred  and  fifty  Bharet 
of  stock  in  the  Boston  Water  Power  Company,  which  defendants 
refused  to  deliver.  The  stock  was  bought  by  defendants,  brokers  in 
Boston,  at  the  request  of  Whittaker,  a  broker  in  Providence,  who 
was  acting  for  plaintiff.  The  material  facts  appear  in  the  opinion* 
The  defendants,  at  the  trial,  offered  to  show  the  state  of  their  acoonnt 
with  Whittaker,  but'  the  evidence  was  ruled  out 

J7.  (7.  Hutchins,  for  defendants. 

0.  0.  Skaituck  andTf.  A.  Monroe^  for  plaintiflE 

OoLT,  J.  The  plaintiff  employed  a  broker  in  Providence  to  order 
the  purchase  for  him  of  certain  shares  of  stock  in  Boston,  part  to 
be  bought  for  cash,  and  part  on  time  at  the  buyer's  option.  The 
order  was  transmitted  to  the  defendants  by  letter,  which,*  though  it 
contained  no  information  that  the  purchase  was  for  the  plaintiff  by 
name,  yet  plainly  disclosed  that  the  broker  in  Providence  was  acting 
only  as  agent^  and  that  the  purchase  was  to  be  made  for  the  account 
of  a  third  person.  The  defendants  were  therein  told  that  another 
order  might  be  given  on  the  next  day,  ^'if  the  parties  so  decided;  "^ 
and  that  the  cash  stock  then  ordered  would  probably  be  left  in  their 
hands  **  as  margin  for  our  buyer.''  The  stock  was  in  fact  left  in  the 
defendants'  hands  according  to  this  suggestion.  Trial  by  jury  was 
waived;  and  the  court  must  have  found,  as  matter  of  fact^  that  the 
defendants  knew,  or  had  the  means  of  knowing,  that  their  corre- 
spondent was  acting  only  as  agent,  and  that  the  stock  belonged  to 
his  principaL  Under  such  a  state  of  facts,  the  defendants  cannot 
hold  the  stock,  or  its  proceeds,  to  secure  the  payment  of  a  balance  due 
them  from  the  Providence  broker. 

The  defendants  rely  upon  the  familiar  doctrine  which  protects  a 
party  in  transactions  had  in  good  faith  with  one  who  is  acting  in  his 
own  name,  but  who  it  afterward  appears  was,  in  fact,  the  agent  of  an 
undisclosed  principal.  In  such  case,  it  is  said,  when  sued,  he  is  to  be 
placed  in  the  same  sittiation,  afc  the  time  of  the  disclosure  of  the  real 
principal,  as  if  the  agent  had  been  in  fact  the  real  contracting  party. 
But  this  rule  is  not  applicable  to  the  facts  of  this  case.  Here  there 
was  an  unnamed,  not  an  undisclosed,  principal,  in  the  sense  of  the 
rule.  The  defendants  knew,  or  had  reason  to  know,  that  this  stock, 
when  bought,  belonged  to  another  party,  and  they  had  no  reason  to 
suppose  that  he  was  willing  to  have  it  used  to  pay  the  debts  of  his 
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agent  and  broker.  They  could  not,  in  good  faith,  so  apply  it  And 
it  was  wholly  immaterial  that  they  were  not  informed  who  the  real 
owner  was.   It  was  subject  to  a  tmst  in  their  hands,  upon  these  facts. 

The  case  of  Shaw  y.  Spencer^  100  Mass.  382,  is  in  poinL  Ifc  was 
there  held,  that,  if  a  certificate  of  stock  issned  in  the  name  of  ^'  A.  B., 
trustee,"  is  by  him  pledged  to  secure  his  own  debt,  the  pledgee  is  by 
the  terms  of  the  certificate  put  upon  his  inquiry,  and  prima  faci$ 
there  is  no  right  to  pledge  it  It  was  said  that  the  eflfect  of  the  word 
*^  trustee,''  in  the  certificate,  was  the  same  as  if  it  had  been  '^  A.  B., 
trustee  for  C.  D.''  ^'It  means  trustee  for  some  one  whose  name  is 
undisclosed ;  and  there  is  no  greater  reason  for  assuming  that  a 
trustee  is  authorized  to  pledge  for  his  own  debt  the  property  of  an 
unnamed  cestui  que  trust,  than  the  property  of  one  whose  name  is 
known."  See,  also,  Bank  of  Metropolis  Y.Neto  England  Banky  6 
How.  212 ;  Brandao  v.  Baniett,  1  M.  &  G.  908 ;  6  id.  630 ;  12  CI. 
&  Pin.  787 ;  Fish  y.  Kefupton,  7  C.  B.  687. 

The  eyidence  offered  by  the  defendants  was  rightly  rejected  as 
immaterial  in  this  review  of  the  case. 

The  court  also  rightly  ruled  that  the  plaintiff  was  entitled  to  re- 
ooyer  the  market  value  of  the  shares  on  the  day  they  were  demanded 
of  the  defendants,  with  interest,  deducting  the  loss  on  the  shares 
which  had  been  sold  at  a  loss  in  pursuance  of  orders.  At  the  time 
the  stock  was  demanded,  the  plaintiff  offered  to  pay  this  loss.  No 
objection  was  made  that  it  was  not  accompanied  with  a  tender  of 
the  money.  The  defendants  refused  to  accede  to  the  plaintiff's 
claim,  on  the  ground  that  they  had  a  right  to  appropriate  the  stock 
to  their  own  debt;  and  they  had  in  fact  already  sold  it  and  appropri- 
ated the  proceeds.  There  was  no  need  of  further  tender  under  these 
oiicnmstances. 

Case  to  be  referred  to  an  assessor* 
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Sioirifiy  plaintiffy  v.  Sakborx. 

(10AMaM.in9.) 
Breaeh  of  pramUe  to  marrp,    LeUer$,    EUdenee, 

in  wax  MHon  for  breach  of  an  oral  contract  of  marriage,  it  appeared  that  plain 
tUThad  been  in  poeBesslon  of  all  the  correspondence  between  the  partlee,aad 
had  destroyed  or  refused  to  produce  a  portion  of  it.  Held  (l),that  plaintiff 
might,  notwithstanding,  give,  in  evidence,  anj  letters  of  defendant  contain 
ing  admissions  of  the  existence  of  the  contract,  and  of  its  breach  hj  him, 
and  (2)  that  plaintiff  might  give  in  evidence  a  letter  replying  to  one  which 
destrojed  or  not  produced. 


Contract  for  breach  of  promise  of  marriage,  brought  by  Olara 
E.  Stone  against  Edwin  L.  Sanborn.  The  principal  point  in  the 
ease  is  as  to  the  admissibility  of  certain  letters.  The  opinion  states 
the  case,  in  this  respect,  with  sufficient  clearness.  Defendant's 
letters  had  been  retained  by  plaintiff,  although  her  own  had  been 
returned  to  her,  so  that  she  was  at  one  time  in  possession  of  the 
whole  correspondence.  Verdict  for  plaintiff  Defendant  idleged 
ezceptiona. 

A.  A,  Bannegf  for  defendant 

O.  A.  Somerbjff  D.  F.  Orane  with  him,  for  plaintiff. 

Orat,  J.  The  contract  of  marriage,  on  which  the  plaintiff 
relied  to  support  her  action,  and  to  which  she  testified,  was  oraL 
The  letters  between  the  parties,  which  were  admitted  in  evidenoei 
were  not  offered  by  the  plaintiffs  as  themselves  constituting  the 
contract,  but  as  evidence  of  the  defendant's  admissions  that  it  had 
been  made,  and  of  a  breach,  by  his  refusal  to  perform  it  The  only 
objections  taken,  at  the  trial,  to  the  admissibility  of  this  evidence^ 
were  that  the  plaintiff  had  voluntarily  destroyed  part  of  the  corre- 
spondence, or,  if  she  had  not  destroyed  it,  refused  to  produce  the 
whole,  and  should  not  be  permitted  to  introduce  portions  of  it  only ; 
and  particularly,  that  she  could  not  put  in  a  letter  replying  to  one 
which  was  destroyed  or  not  produced.  We  are  of  opinion  that 
neither  of  the  objections  can  be  sustained. 
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The  plaintiff  might  gire  in  eTidence,  against  the  defendant,  any 
letters  of  his^  containing  admissions  material  to  the  questions  in 
isBuey  without  putting  in  the  whole  correspondenoe  between  them. 
If  letters  which  she  introduced  showed  that  they  were  written  in 
reply  to  other  letters,  she  might  doubtless  give  in  evidence  those 
letters  too,  as  tending  to  explain  the  replies.  Trischet  y.  ffamilton 
Insurance  Co.y  14  Gray,  456.  She  was  not,  however,  bound  to  do 
so,  but  might  leave  it  to  the  defendant,  upon  cross-examination,  or 
otherwise,  to  offer  any  competent  evidence  of  them  or  their  con- 
tents, if  he  wished.  If  the  ruling  of  Chief  Baron  Pollock,  in 
Waban  v.  Moore,  10.  &  E.  626,  cited  for  the  defendant,  that  the 
party  offering  the  reply  in  evidence  should  put  in  both  the  letters 
or  neither,  was  any  thing  more  than  an  exercise  of  discretion  as  to 
the  order  of  proof,  it  is  more  than  counterbalanced  by  the  opinions 
of  Lord  Kentok  in  the  earlier  case  of  Barrymore  v.  Taylor,  1 
Esp.  326 ;  and  of  Baron  Pabke,  in  the  latter  one  of  De  Medina  v. 
Owen,  3  0.  4  K.  72.  In  Orary  v.  Pollard,  14  Allen,  284,  the  reply 
was  held  admissible  as  evidence  of  notice  to  the  party  to  whom  it 
was  addressed,  without  producing  the  letter  to  which  it  referred, 
and  the  question  whether  it  was  admissible  for  any  other  purpose 
was  not  considered.  When  a  practical  communication,  which  refers 
to  a  previous  one,  is  not  introduced,  as  containing  the  terms  of  % 
contract,  we  see  no  more  reason  for  obliging  the  party  offering  it  to 
put  in  the  previous  communication  also,  when  the  communications 
are  written,  than  when  they  are  oral.  In  either  case,  whether  the 
communications  are  by  successive  letters  or  by  distinct  oonversa* 
tions,  the  party  introducmg  the  second  in  evidence  may,  if  he 
pleases,  introduce  the  first  also,  and,  if  he  does  not,  the  other  party 
may.  The  actual  custody  of  the  papers  does  not  affect  the  question 
which  party  shall  introduce  them,  but  only  the  steps  to  be  taken  to 
compel  their  production. 

A  party  who  willfully  destroys  a  document  cannot,  indeed,  be  per* 
mitted  to  testify  to  its  contents  without  first  introducing  evidence 
to  rebut  the  inference  of  fraud  arising  from  his  act  Joannes  v. 
Bennelt,  5  Allen,  169 ;  Oriental  Bank  v.  Haehins,  3  Mete.  336, 
337.  But  it  is  necessary  to  consider  whether  the  plaintiff's  tes- 
timony, as  to  the  circumstances  under  which  she  destroyed  some 
of  the  defendant's  letters,  was  sufficient  to  rebut  any  inference  of 
fraud  in  the  present  case,  for  she  offered  no  evidence  of  the  con- 
tents of  the  letters  destroyed,  and  their  destruction   could   nol 
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estop  her  to  give  in  evidence  any  existing  letters  in  themselves 
competent. 

The  result,  as  applied  to  the  plaintiff's  letter  of  February  3, 1865, 
to  the  admissibility  of  which  the  objection  was  most  strongly  urged, 
is  this:  The  defendant's  reply  of  February  4th,  referring  to  this 
letter  of  February  3d,  was  in  evidence,  and  this  was,  therefore,  com- 
l)etent  also.  The  introduction,  by  the  plaintiff,  of  this  letter  of 
February  3d,  warranted,  but  did  not  oblige,  her  to  give  in  evidence, 
if  she  would  and  could,  the  previous  letter  of  the  defendant,  to 
which  it  in  turn  referred.  She  did  not  offer  or  produce  that  previ- 
ous letter,  and  the  defendant  testified  to  its  contents.  He  haa^ 
therefore,  no  ground  of  exception  to  the  course  of  proof  at  the 
triaL 

(The  judge  hexe  disposes  of  a  few  unimportant  exceptions.) 

Exceptions  overruUd. 


Bastlktt,  plaintiff,  v.  Tuokxb. 

(]MlffaM.n8.) 

Promi»9ory  naU.    Agent — UaHnlUp  for  unavtherized  aete. 

A  penoB  who  signs  a  fictitions  name  to  a  promlBflory  note,  or  the  name  of  a 
real  person  without  authority,  is  not  liable  on  the  note.  JR  seenu  he  would 
be  liable  in  tort. 

Contract  upon  eleven  promissory  notes.  The  judge  who  heard 
the  cause  below  reported  the  following  case :  "  The  plaintiff  offered 
to  prove  that  these  notes  were  made  and  signed  by  the  defendant, 
and  that  the  signatures  so  affixed  by  him  were  either  of  fictitious 
persons,  or  persons  whose  names  he  had  no  authority  to  sign  or  use; 
that  the  defendant  made  the  notes  for  and  at  the  request  of  Goe  ft 
Company,  with  the  knowledge  that  they  intended  to  negotiate  and 
use  them  as  their  business  paper,  for  the  purpose  of  raising  money 
to  be  used  in  their  business ;  and  that  the  plaintiff  bought  the  note» 
firom  Coe  &  Company  before  maturity,  for  full  consideration,  as  their 
business  paper.  The  plaintiff  did  not  offer  to  prove  that  the  defend- 
ant had  ever  used  either  of  the  names  signed  to  these  notes  for  the 
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purpose  of  transacting  any  other  business,  or  had  held  himself  out 
to  the  world  as  doing  business  under  either  of  these  names ;  or  that 
the  plainti^  had  any  knowledge,  when  he  took  the  notes,  that  they 
were  signed  *iy  the  defendant,  or  gave  him  any  credit  thereon.  The 
plaintiff  contended  that,  if  he  satisfied  the  jury  that  the  defendant 
signed  either  fictitious  names  to  the  notes,  or  the  names  of  real  per- 
sons without  any  authority  from  them,  he  would  be  liable  in  this 
action.  If,  in  the  opinion  of  the  full  court,  this  position,  or  either 
alternative  thereof,  can  be  maintained,  the  case  is  to  stand  for  trial ; 
otherwise^  judgment  is  to  be  rendered  for  the  defendant'' 

B.  F,  Thomas  and  0.  Sieven.s,  for  the  plaintiff,  cited  Orafton 
Bank  r.  Flanders,  4  N.  H.  239 ;  Gibson  v.  Minet,  1  H.  BL  569 ; 
PhiUips  V.  Im  Thurn,  Law  Rep.,  1  0.  P.  463 ;  Sill  y.  Perroit,  3 
Taunt  274 ;  Biddle  t.  Levt/y  1  Stark.  20 ;  Jones  y.  Hoar,  5  Pick. 
285 ;  Lohddl  v.  Baker,  3  Mete.  469 ;  Melledge  v.  Boston  Iron  Co., 
b  Gush.  158,  173 ;  Draper  y.  Massachusetts  Steam  Heating  Co*,  5 
Allen,  338 ;  Brown  y.  Parker,  7  id.  337 ;  Palmer  y.  Stephens,  1 
Denio,  471 ;  Brown  r.  Butchers  d  Drover^  Bank,  6  Hill,  443 ;  FaU 
River  Bank  y.  Buffington,  97  Mass.  478. 

J.  Q.  Abbott  and  J.  L,  Stackpole,  for  defendant 

Okay,  J.  Although  the  question  presented  by  this  case  is  noyel 
m  one  of  its  aspects,  the  law  of  this  commonwealth,  as  established 
by  preyious  decisions  of  this  court,  will  go  far  to  assist  us  in  deter- 
mining it 

It  is  well  settled  that  any  person  taking  a  negotiable  promissory 

note  contracts  with  those  only  whose  names  are  signed  to  it  as  parties, 

and  cannot  therefore  maintain  an  action  upon  the  note  against  any 

other  person.    Bank  of  British  North  America  y.  Hooper,  5  Gray, 

567 ;  Williamsy.  Bobbins,  16  id.  77 ;  Brown  y.  Parker,  7  Allen,  337 ; 

Tucker  Manufacturing  Co,  y.  Fairbanks,  98  Mass.  101, 104,  and 

other  cases  there  cited.    That  rule  of  course  does  not   preclude 

charging  a  party  who,  instead  of  the  name  by  which  he  is  usually 

known,  signs,  with  intent  to  bind  himself  thereby,  his  initials,  or  a 

mark,  or  any  name  under  which  he  is  proved  to  have  held  himself 

out  to  the  world  and  carried  on  business.    Merchants^  Bank  v.  Spi'- 

eer,  6  Wend.  443 ;  George  v.  Surry,  Mood  &  Malk.  516 ;  Williamson 

y.  Johnson,  2  D.  &  R  281 ;  S.  0.,  1  B.  ft  0.  146 ;  Fuller  y  Hooper,  3 

Gray,  334. 

Vol.  VI.— 81 
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But  if  a  person  signs  the  name  of  another,  as  maker  of  a  promiB* 
1017  note,  who  has  not  authorized  him  to  do  so,  and  who  iherefore 
is  not  bound  by  the  signature,  the  signer  is  not  personally  liable  in 
an  action  of  contract  upon  the  note  itself,  even  if  he  signs  his  own 
name  also  as  that  of  the  agent  affixing  the  other  signature,  and  the 
party  whose  name  he  assumes  to  put  to  the  note  is  incapable  of 
making  such  a  contract;  but  only  in  an  action  of  tort  for  falsely 
representing  himself  to  be  authorized  to  sign  the  name  of  the  other 
person.  This  rule  has  been  asserted  and  steadfastly  maintained  by 
this  court  for  half  a  century.  In  Long  v.  Colburn^  11  Mass.  97,  it 
was  held,  that  upon  a  promissory  note  beginning  "  For  value  received, 
I  promise  to  pay,"  and  signed  "  Pro  William  Gill,  J.  S.  Colbum," 
no  action  would  lie  against  Colburn;  and  the  court  said:  *'The 
plaintiff's  remedy  is  against  Oill,  if  Colburn  had  authority  to  make 
the  promise  for  him ;  and  if  he  had  not,  a  special  action  on  the 
case  might  make  Colburn  answerable."  In  Ballou  v.  Talhotj  16 
Mass.  401,  the  same  point  was  adjudged ;  and  it  was  held  that  upon 
a  note  signed  '^  Joseph  Talbot  2d,  agent  for  David  Perry,"  no  action 
would  lie  against  Talbot,  although  the  jury  found  that  he  was  not 
authorized  to  sign  the  note  as  agent  for  Perry.  So  where  a  note, 
purporting  on  its  face  to  be  the  note  of  the  pastor  nnd  deacons  of 
the  First  Freewill  Baptist  Church  in  Lowell,  was  signed  '^  S.  D. 
York,  Agent  for  the  First  Freewill  Baptist  Church  in  Lowell,"  it 
was  held  that  no  action  could  be  maintained  on  the  note  against 
York.  Jefts  v.  Yorky  4-  Cush.  371.  And  in  a  subsequent  action 
between  the  same  parties  on  the  money  counts,  although  the  plain* 
tiff  proved  an  oral  admission  by  the  defendant  that  he  had  received 
the  money  and  that  he  expected  to  pay  the  note,  and  it  also  ap- 
peared that  neither  such  a  church  nor  the  pastor  and  deacons  there- 
of had  any  legal  authority  to  give  a  promissory  note,  it  wsis  held 
that  the  action  could  not  bo  tu  li  11  taiued,  unless  the  money  had  been 
paid  by  the  plaintiff  to  the  defendant  under  a  mutual  mistake  as  to 
legal  capacity  of  the  principal  to  authorize  the  giving  of  such  a  note^ 
and  the  money  had  been  applied  by  the  defendant  to  his  own  use^ 
or,  before  he  paid  it  over  to  his  principal,  been  demanded  back  by 
the  plaintiff;  and  Chief  Justice  Shaw  said:  ^^The  court  are  of 
opinion,  that  where  a  x>erson,  acting  as  agent,  borrows  money  for 
his  principals,  and  gives  their  obligation  fof  it,  and  it  turns  out  that 
the  principals  were  not  of  legal  capacity  to  make  such  contract,  and 
of  course  could  confer  no  such  power  on  another,  the  agent  is  not 
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personally  liable  on  the  contract^  as  his  contract  ^'But  if  in  fact 
he  was  not  so  authorized,  but  under  a  belief  that  he  was,  and  acted 
on  such  belief,  and  th6  party  advancing  the  money  did  not  know 
that  he  was  not  authorized,  the  agent  would  be  liable,  in  an  action  on 
the  case,  to  an  amount  in  damages  equal  to  the  sum  advanced.  If 
one  falsely  represents  that  he  has  an  authority  by  which  another, 
relying  on  the  representation,  is  misled,  he  is  liable ;  and  by  acting  as 
agent  for  another,  when  he  is  not,  though  he  thinks  he  is,  he  tacitly 
and  impliedly  represents  himself  authorized,  without  knowing  the 
fact  to  be  true,  it  is  in  the  nature  of  a  false  warranty,  and  he  is 
liable.  But  in  both  cases  his  liability  is  founded  on  the  ground  of 
deceit,  and  the  remedy  is  by  action  of  torf  Jefts  v.  Yorky  10  Gush* 
892.  So  \u  Abbey  y.  Chaie^  6  id.  54,  Mr. 'Justice  Metijalp  said: 
''\Vlien  one,  who  has  no  authority  to  act  as  another's  agent,  assumes 
so  to  act,  and  makes  either  a  deed  or  a  simple  contract  in  the  name 
of  the  other,  he  is  not  personally  liable  on  the  covenants  in  the  deed 
or  the  promise  in  the  simpJe  contract,  unless  it  contains  apt  words 
to  bind  him  personally.  The  only  remedy  against  him,  in  this 
commonwealth,  is  an  action  on  the  case  for  falsely  assuming  author* 
ity  to  act  as  agenf  And  in  Draper  v.  Massachusetts  Steam  Heat* 
ing  Co.,  5  Allen,  338,  Mr.  Justice  IIoar  said :  ^'  In  this  common- 
wealth it  is  well  settled,  that,  if  the  instrument  purports  to  express 
the  contract  of  the  principal,  the  agent  is  not  personally  liable  on 
it;  but  that  the  remedy  in  such  a  case  is  by  an  action  on  the  cass 
for  falsely  representing  himself  to  be  authorized  to  bind  his  princi* 
pal.'' 

In  the  present  caae,  the  plaintiflF  counts  upon  the  notes  them* 
selves,  seeking  to  cliarge  the  defendant  as  the  maker  of  them,  upon 
the  alternative  ground  that  the  name  signed  by  him  to  each  of  the 
notes  was  either  the  name  of  a  person  avIiosc  name  he  had  no 
authority  to  sign  or  use,  or  the  name  of  a  fictitious  person. 

If  either  of  those  names  was  that  of  a  real  person,  then,  although 
no  agency  was  expressed  on  the  face  of  the  note,  and  whether  the 
signature  was  affixed  under  a  mistaken  belief  of  authority,  or  fraud- 
ulently, or,  even  if  it  was  a  forgery,  it  was,  so  far  as  regards  the 
liability  to  a  civil  action  upon  the  notes,  a  mere  case  of  signing 
without  authority,  and  the  signature  might  be  adopted  or  ratified 
by  that  person,  and  such  adoption  or  ratification  would  render  him 
liable  to  be  sued  as  maker  thereof.  Ballon  v.  Talbot ^  16  Mass.  4G1, 
463 ;  Merrtfield  v.  Parriti,  11  Cush.  590,  597 ;  Brigham  v.  Peters^ 
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1  Gray,  139;  McIrUyre  v.  Parky  11  id.  102;  Oremfield  Bank  r. 
\  hrafta,  4  Allen,  447 ;  Hunter  y.  OiddingSy  97  Mass.  41.  In  snch  a 
case  it  is  clear  that,  by  the  law  of  this  commonwealth^  as  shown  b j 
the  cases  already  cited,  the  defendant  could  not  be  sued  in  contract 
npon  the  note,  bat  only  in  tort.    See,  also,  Mete  Con.  108, 109. 

The  same  rule  must  apply  if  the  names  signed  to  any  of  the  notes 
were  those  of  fictitious  persons.  In  either  altematiye,  the  notes 
were  not  signed  in  the  defendant's  own  name,  nor  by  any  name 
under  which  he  was  shown  to  haye  transacted,  or  held  himself  out 
as  transacting,  other  business.  The  defendant  has  not,  by  word  or 
act,  asserted  that  they  were  his  own  promissory  notes.  The  plain- 
tiff did  not  take  them  immediately  from  him,  or  on  his  credit.  The 
defendant,  therefore,  is  not  estopped  to  deny  them  to  be  his.  The 
defendant's  representation  was-  that  they  were  signed  by  parties  bear- 
ing, or  doing  business  under,  the  names  signed.  He  made  no  con- 
tract, and  intended  to  make  no  contract,  and  was  not  understood 
by  any  other  party  to  make  any  contract  himself.  His  relation  to 
the  plaintiff  was  not  one  of  contract,  but  of  tort  The  case  is  not 
distinguishable  in  principle  from  that  of  Jefts  v.  Torky  10  Gush. 
392,  already  stated.  There  is  no  essential  difference  in  this  respect 
oetween  a  note  purporting  to  be  made  by  a  person  or  corporation 
that  has  no  capacity  to  make  it,  and  a  note  purporting  to  be  made 
by  one  that  in  fact  has  no  existence ;  or  between  a  note  on  which 
the  name  of  the  person  by  whose  hand  it  is  written  appears,  and  a 
note  on  which  it  does  not,  and  no  more  reason  for  holding  him  lia- 
ble to  an  action  upon  it,  as  his  own  contract,  in  the  one  case  than 
in  the  other. 

The  cases  cited  by  the  learned  counsel  for  the  plaintiff,  when 
closely  examined  and  weighed,  afford  no  sufScient  ground  for  a  dif- 
ferent conclusion. 

The  strongest  case  in  his  fayor  is  that  of  Oraftan  Bank  t.  Flan- 
dersy  4  N.  H.  239.  It  was  there  held  that  a  person  who  signed  the 
name  of  another  to  a  promissory  note,  as  maker,  without  any 
authority  from  him,  and  delirored  it  to  the  payee  for  a  valuable  con* 
sideration,  was  himself  liable  upon  the  note,  as  maker,  in  an  action 
by  the  payee,  charging  him  as  haying  made  it  in  the  name  of  the 
other  person.  It  is  to  be  obseryed  that  in  that  case  the  defendant 
himself  deliyered  the  note  to  the  plaintiff.  And  a  careful  consider^ 
ation  of  the  elaborate  opinion  of  the  court  has  failed  to  satisfy  na 
that  .t  is  if.  accordance  with  the  law  of  this  commonwealth.    The 
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eonrts  of  New  Hampshire  have  always  gone  beyond  our  own  in 
holding  a  person  signing  the  name  of  another,  without  authority^ 
to  be  himself  liable  to  an  action  upon  the  contract  Underhill  v» 
GiJmn,  %  N.  H.  352,  356 ;  Woodes  t.  Dennett j  9  id.  55 ;  PettingiU  ?» 
McOregoTy  12  id.  179,  191 ;  Moore  r.  Wilson,  6  Fost  332,  336 ; 
Weave  y.  Gove,  44  N.  H.  196. 

In  Palmer  t.  StepJiens,  1  Denio,  47I9  the  defendant  had  signed  the 
promissory  note  sued  on  with  his  own  initials ;  the  court  expressly 
waived  the  consideration  of  the  question  whether,  if  neither  his 
name  nor  the  initial  letters  thereof  had  appeared  on  the  paper, 
he  could  have  been  holden  as  a  party  tc  it;  and  the  general  state- 
ment in  the  opinion,  that,  **  if  one,  assuming  to  be  agent  of  another 
person,  executes  a  note  in  his  name,  haying  in  truth  no  authority 
for  the  purpose,  the  assumed  agent  is  himself  bound  by  the  signa* 
tnre,''  though  supported  by  the  earlier  cases  in  New  York,  is  incon- 
sistent with  the  later  cases  in  that  State  as  it  is  with  our  own  decis- 
ion&  Waiher  y.  Bank  of  New  Fork,  5  Seld.  582 ;  WhUe  t.  Madison^ 
36  N.  Y.  117. 

In  Brown  y.  Butchers  dk  Drovers?  Bank,  6  Hill,  443,  the  signature 
which  was  held  to  bind  the  defendant  as  indorser  of  a  bill  of 
exchange  was  not  of  another  name  than  his  own,  but  of  figures ; 
and  the  report  states  that  eyidence  was  given  strongly  tending  \o^ 
ihow,  not  only  that  they  were  in  his  handwriting,  but  that  he 
meant  they  should  bind  him  as  indorser. 

The  case  of  Melledge  v.  Boston  Iron  Co.,  5  Gush.  158,  went  no  far-^ 
ther  than  to  hold  that  a  corporation  was  liable  on  a  note  given  by 
its  general  agents,  a  mercantile  firm,  in  their  own  name,  for  a  debt 
of  the  corporation,  if  the  note  was  in  fact  the  note  of  the  corpora- 
tion, executed  under  a  name  which  it  had  adopted  and  sanctioned 
as  indicative  of  its  contracts,  or  if  the  payee  took  the  note  under  a 
misapprehension,  caused  by  the  acts  of  the  corporation  and  its 
agents,  as  to  the  identity  of  the  corporation  with  the  firm  whose 
name  was  signed  to  the  notes.  The  doctrine  of  that  case  does  not 
warrant  charging  either  a  corporation  or  a  natural  person  upon  a 
note  signed  in  the  name  of  another,  without  clear  proof  that  such 
name  has  been  adopted  by  the  first  for  the  purpose  of  transacting 
business.  Williams  v.  Bobbins,  16  Gray,  77;  Brown  v.  Parker,  7 
Allen,  337. 

The  remark  of  Mr.  Justice  Hoar  in  Draper  y.  Massachusetti 
Steam  Heating  Oo^  5  Allen,  338,  that  ^^  there  may  be  cases  in  which 
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the  signature  is  in  such  a  form  that  it  might  be  held  to  be  either  the 
signature  of  the  principal  or  of  the  agent,  and  in  such  case  a  want  of 
iiDthority  to  bind  the  principal  might  well  be  regarded  as  fixing  the 
personal  liability  of  the  agent,"  related  to  cases  in  which  the  names 
of  both  agent  and  principal  appeared  upon  the  face  of  the  contract^ 
and  in  a  form  making  it  doubtful  which  was  intended  to  be  bound. 

The  plaintiff  much  relied  on  the  English  cases  in  which  an  accep- 
tor of  a  bill  of  exchange,  in  which  a  fictitious  person  was  named  as 
payee,  has  been  held  to  stand  as  if  it  had  been  payable  to  beai-er,  and 
to  be  liable  for  the  amount  of  the  bill  to  one  who  has  discounted  it 
on  the  £uth  of  his  acceptance,  even  when  the  signature  of  the  drawer 
for  whose  honor  he  accepted  it  was  forged.  Oibson  y.  Minet,  1  H« 
BL  569 ;  S.  C,  2  Bro.  P.  C.  48 ;  3  T.  R.  481 ;  Phillips  v.  Im  Tlium, 
Law  Sep.,  1 G.  P.,  463 ;  S.  G^  18  G.  B.  N.  S.  694.  But  those  cases 
go  upon  the  ground  that  the  defendant's  own  acceptance  bound  him, 
so  that  he  could  not,  even  if  he  acted  in  good  faith,  dispute  the 
genuineness  of  the  prior  signatures.  They  do  not  hold  him  liable 
upon  those  signatures  as  his  own,  but  upon  his  own  signature  as 
acceptor. 

The  plaintiff  also  cited  Lohdell  v.  Baker,  3  Mete.  469,  in  which  it 
was  held  that,  if  the  holder  of  a  promissory  note,  indorsed  in  blank 
by  the  payee,  caused  it  to  be  indorsed  by  a  minor,  iind  then  sold  it» 
without  erasing  this  indorsement  or  otherwise  making  it  appear  on 
the  note  to  be  without  binding  force,  he  was  liable  to  all  subsequent 
holders  upon  his  implied  representation  that  the  indorsement  con- 
stituted a  valid  contract  But  the  action  in  that  case  was  in  tort  for 
the  false  representation.    See  S.  0.,  1  Mete.  193. 

The  plaintiff  further  contended  that  he  might  waive  the  tort  and 
sue  in  assumpsit ;  for  which  he  cited  Hill  v.  Perrotiy  8  Taunt  274 ; 
BiddU  V.  Levy,  1  Stark.  20 ;  and  Joyies  v.  Hoar,  5  Pick.  285.  But 
us  there  was  no  offer  to  show  that  the  defendant  had  received  any 
money  upon  the  notes,  that  rule  docs  not  apply.  Ladd  v.  Rogers^ 
11  Allen,  209. 

If  the  facts  which  the  plaintiff  offered  to  prove  were  true,  he 
would  seem  to  have  been  defrauded  by  the  act  of  the  defendant 
But  he  must  seek  his  remedy  for  such  fraud  in  an  appropriate  form 
of  action.  He  cannot  compel  the  defendant  to  try  the  question  of 
false  representation  in  an  action  of  contract  upon  the  notes. 

We  regret  that  after  much  consideration  our  judgment  is  not 
unanimous.    It  is  the  opinion  of  a  majority  of  the  court,  that,  fot 
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the  reasons  above  stated,  this  action  cannot  be  maintained  upon 
either  alternative  of  the  facts  which  the  plaintiff  offered  to  provei 
The  result  is,  that»  according  to  the  terms  of  the  report  upon  which 
the  case  was  reserved,  there  most  be 

Judgmmtfor  the  defendant. 


CoiaiiBSXOvmB  ov  Iklakd  Vjshxbies,  plaintiflh^  t.  Holtokb 

Watbb  Powbb  Coxpakt. 


Omutitutienal  tam,   FUhwaf  in  dam, 

9f  a  gvBonJ  law  of  Msasachosetts^  it  wm  dedsred  that  eveiy  act  of  inoorpo- 
nlion  thereafter  passed  shoald,  "  at  all  tlmeB,  be  sabjeei  to  amendment, 
alteration  or  repeal,  at  the  pleasure  of  the  legislature."  Subsequenllj,  a 
water-power  company  obtained  a  charter,  with  the  privilege  of  erecting  a 
dam  across  the  Connecticut  river,  upon  pajment  of  damages  to  fish  owners. 
The  dam  was  aocordinglj  erected,  and  several  jears  afterward  the  legiHla 
tnre  passed  an  act  compelliiig  the  owners  of  the  dam  to  make  and  maintain 
a  suitable  fishway.  Held,  that  this  act  was  constitutional,  there  being  no 
express  provision  in  the  diarter  allowing  the  companj  to  maintain  a  dam 
without  a  fish  way. 

Every  legislative  grant  of  a  right  to  maintain  a  dam  across  a  stream  where 
fish  are  accustomed  to  pass  is  subject  to  the  condition  that  a  sufficient  way 
shall  be  allowed  for  the  fish,  unless,  by  express  provision  or  obvious  impli- 
cation in  the  grant,  the  maintenance  of  a  fishway  is  dispensed  with. 

Bill  in  equity  to  compel  the  constmction  of  a  fishway.  The 
opinion  states  the  case. 

O.  AUen,  Attorney-General^  and  M.  WiUiams^  Jr,j  for  plaintiflht 

W.  Oaetan  and  F.  Ohamberlin^  for  defendants. 

OsATy  J.  The  material  facts  of  this  case^  as  appearing  by  the 
leport  of  Mr.  Justice  Oolt^  before  whom  the  hearing  was  had,  are 
bm  and  simple. 

The  defendants,  under  the  authority  conferred  upon  them  by 
their  charter  (St  1859,  oh.  6),  are  the  owners  by  purchase  of  a  dam 
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across  the  Connecticut  river,  and  the  locks  and  canals  connected 
therewith,  at  Holyoke  in  this  commonwealth,  erected  by  the  Had- 
ley  Falls  Company  in  accordance  with  its  charter  (St.  1848,  ch.  222), 
and  kept  up  eyer  since,  for  the  purpose  of  creating  and  maintaining 
a  water  power  for  manufacturing  and  mechanical  purposes. 

The  charter  of  the  Hadley  Falls  Company  provided  that  it 
should  pay  such  damages  to  the  owners  of  fishing  rights  then  exist- 
ing above  the  dam  which  it  was  thereby  empowered  to  construct, 
as  might  be  assessed  by  the  county  commissioners,  and  that  either 
party  might  apply  to  them  **  to  ascertain  and  determine  the  dam- 
ages to  said  fishing  rights,'^  and  might  appeal  from  their  assessment 
to  a  jury,  as  in  cases  of  laying  out  highways.  St  1848,  ch.  222, 
§§  4^  5.    And  such  damages  were  duly  assessed  and  paid. 

It  was  admitted  that  before  this  dam  was  built,  shad  were  accus- 
tomed to  pass  up  the  Connecticut  river  beyond,  as  far  as  Turner's 
Ctdla,  and  were  of  value  to  citizens  of  the  commonwealth,  being 
private  owners  of  riparian  fishing  rights,  for  sale  as  food,  and  were 
a  source  of  income  to  such  riparian  proprietors  upon  the  river,  both 
above  and  below  the  dam ;  and  that  the  dam  prevented  the  passage 
of  fish  up  the  river,  and  destroyed  the  fishing  rights  above. 

It  was  proved  at  the  hearing,  that  since  the  building  of  the  dam 
the  number  of  shad  in  the  river  below  had  gradually  decreased 
flx>m  various  causes ;  and  that  a  small  but  appreciable  portion  of 
inch  decrease  was  due  to  the  maintenance  of  the  dam,  which  pre- 
vented the  fish  from  passing  up  to  their  former  spawning  grounds 
above,  and  to  some  extent  caused  them  not  to  return  to  the  river 
after  their  annual  passage  to  the  sea.  But  it  did  not  appear  that 
any  owners  of  fishing  rights  below  the  dam  had  ever  claimed 
damages  on  this  account 

The  plaintiffs,  as  commissioners  on  inland  fisheries,  appointed 
by  the  governor  and  council,  and  pursuant  to  the  authority  con- 
ferred on  them  as  such  commissioners  by  the  statutes  of  186G, 
chapter  238 ;  1867,  chapter  344  ;  and  1869,  chapter  384,  section  2 ; 
after  due  notice  to  the  defendant  corporation,  examined  its  dam, 
and  determined  the  mode  in  which  a  fishway  should  be  constructed 
therein,  suitable  and  sufficient,  in  the  opinion  of  the  commissioners^ 
to  secure  the  passage  of  salmon  and  shad  up  the  river  and  over 
the  dam  in  their  accustomed  seasons.  Such  a  fishway  would  cost 
about  $30,000,  and,  as  was  proved  at  the  hearing,  would  not 
diminish  the  water  power  of  the  defendants,  except  when  they  may 
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dtmre  to  add  to  the  present  height  of  their  dam  by  flashboarda. 
The  oommiasioners  famished  the  defendants  with  a  plan  and 
fpeeification  of  snch  fishway,  filed  a  copy  of  the  same  in  the  office 
of  the  secretary  of  the  oommonwealth,  and  required  the  defendants 
to  bnild  and  complete  a  fishway  in  accordance  therewith,  or  to 
agree  with  the  plaintiffs  for  the  constmction  of  such  a  fishway. 
But  the  defendants  refused  and  neglected  for  thirty  days  to  comply 
with  this  request,  upon  the  ground  that  they  were  not  required  by 
law  to  do  so,  and  that  the  commonwealth  had  no  power  or  right  to 
oommand  or  require  them  to  build  such  a  fishway.  The  plaintiflk 
(hereupon,  in  their  own  names,  but  in  behalf  of  the  common- 
wealth, and  in  accordance  with  the  statute  of  1869,  chapter  422,  filed 
fliis  bill  in  equity  to  compel  the  construction  of  such  a  fishway. 

The  defendant  contend  that  the  statutes  of  the  commonwealth, 
under  which  they  hare  been  required  to  make  this  fishway,  are  in* 
operatiye  and  void,  because  they  impair  the  obligation  of  the  con- 
tract contained  in  the  charter  from  the  commonwealth  to  the  Had- 
ley  Falls  Company  (whose  rights  the  defendants  hare),  and  so 
eontrayene  that  article  of  the  constitution  of  the  United  States 
which  prohibits  the  States  firom  passing  any  law  impairing  the 
obligation  of  contracts.  The  question  to  be  determined  therefore 
is,  what  was  the  contract  between  the  commonwealth  and  the 
Hadley  Falls  Company?  This  question  must  be  answered  by  the 
^iplication,  to  the  charter  of  that  company,  of  well-settled  prin- 
ciples of  constitutional  law  and  of  the  construction  of  statutes, 
which  it  will  be  conyenient  to  state,  before  proceeding  to  a  particu- 
lar consideration  of  the  terms  in  this  charter. 

In  England,  where  the  powers  of  the  legislature  are  unfettered 
by  a  written  constitution,  •  and  no  act  of  a  prior  parliament  can 
abridge  the  power  of  a  subsequent  one,  there  could  be  no  doubt  of 
file  authority  to  pass  a  statute  requiring  the  owner  of  any  dam  to 
erect  and  maintain  such  fishways  as  commissioDers  appointed  for 
the  purpose  might  prescribe.  1  Bl.  Com.  90,  ICO,  161  ;  Hodgdon 
y.  LUtUy  14  C.  B.  N.  S.  Ill,  and  16  id.  198  ;  RolU  v.  WlnjteX^''^ 
Bep.,  3  Q.  B.  286,  306. 

In  the  United  States,  it  has  been  settled  for  more  than  half  a 
century,  by  the  decisions  of  the  supreme  court,  that  a  grant  or 
dunrter  from  a  State  legislature  is  a  contract,  within  the  meaning 
of  the  article  of  the  constitution  which  declares  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts.    Fletcher  y. 

7oL.  VI.— 32. 
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Peck,  6  Cranch,  87 ;  Terrett  v.  Taylor,  9  id.  48 ;  Dartmouth 
College  y.  Woodward,  4  Wheat  518.  In  a  still  earlier  case,  Chief 
Justice  Parsons,  delivering  the  judgment  of  this  court,  clearly 
stated  the  true  rule,  saying:  ^'We  are  satisfied  that  the  rights 
legally  rested  in  this,  or  in  any  corporation,  cannot  be  controlled  or 
destroyed  by  any  subsequent  statute,  unless  a  power  for  that  pur- 
pose be  reserved  to  the  legislature  in  the  act  of  incorporation.'' 
Wales  V.  Stetson,  2  Mass.  143, 146. 

But  no  act  of  the  legislature  is  to  be  declared  invalid  by  the 
courts,  as  a  violation  of  a  paramount  and  controlling  article  of  the 
constitution,  unless  the  repugnancy  between  the  two  is  manifest 
and  unavoidable.  When  a  statute  has  been  passed  with  all  the 
forms  requisite  to  give  it  the  force  of  law,  it  must  be  regarded  as 
valid,  unless  it  can  be  clearly  shown  to  be  in  conflict  with  the  con* 
stitution.  Fletcher  v.  Peck,  6  Cranch,  87,  128 ;  Dartmouth  ColUg$ 
V.  Woodward,  4  Wheat  518,  625 ;  Norwich  v.  County  Commission' 
ers,  13  Pick.  60. 

In  this  country,  as  in  England,  every  grant  from  the  sovereign 
power  is,  in  case  of  ambiguity,  to  be  construed  strictly  against  the 
grantee  and  in  favor  of  the  government.  The  rights  of  the  publio 
are,  therefore,  not  to  be  presumed  to  have  been  surrendered  to  a 
corporation,  except  so  far  as  an  intention  to  surrender  them  clearly 
appears  in  the  charter.  The  grant  of  a  franchise  from  the  com- 
monwealth, for  one  public  object,  is  not  to  be  unnecessarily  inter- 
preted to  the  disparagement  of  another.  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420, 544-548 ;  Perrine  v.  Chesapeake  <§  Del* 
aware  Canal  Co.,  9  How.  172,  192 ;  Richmond,  Fredericksburg  S 
Potomac  Railroad  Co.  v.  Louisa  Railroad  Co^  13  id.  71;  Cleave- 
land  V.  Norton,  6  Cush.  383,  384 ;  Boston  v.  Richardson,  13  Allen, 
146, 156.  It  is  upon  this  principle  that  it  has  been  held  that  a  gen- 
eral authority  to  lay  out  highways  will  not  warrant  the  laying  out 
of  a  highway  over  navigable  waters ;  that  a  charter  for  the  con- 
struction of  a  turnpike  or  railroad  from  one  place  to  another  will 
not  authorize  the  grantees  to  obstruct  an  existing  highway,  unless 
such  obstruction  is  necessary  to  give  a  reasonable  effect  to  the  stat- 
\ite ;  and  a  grant  of  land  covered  by  tide  water  does  not  affect  the 
power  and  duty  of  the  legislature  to  protect  the  public  rights  of 
navigation  and  fishing  over  it  Commonwealth  v.  Coombs,  Id  MaM 
489 ;  Wales  v.  Stetson,  id.  143 ;  Springfield  v.  Connecticut  Rivet 
Railroad  Oo^  4  Gush.  63 ;  Commonwealth  j.  Alger,  7  Gush.  53. 
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As  was  said  by  Chief  Justice  Shaw,  in  Conimonwealth  y.  Essbz 
Co.f  13  Gray,  239,  247 :  "  It  is  plainly  within  the  province  of  the 
legislature  to  determine  and  regulate  the  use  of  all  common  and 
public  rights  and  easements.  The  rights  of  narigation  on  tide- 
watei's,  and  of  the  use  of  streams  not  navigable  for  boats  and  rafts, 
are  public,  and  such  rights  are  subject  to  regulation.  It  sometimes 
hapx>ens  that  the  full  enjoyment  of  two  public  rights  would,  to 
some  extent,  interfere  with  each  other,  as  where  a  highway,  turnpike 
or  railroad  crosses  a  navigable  or  beatable  stream.  It  is  then  for 
the  legislature  to  determine  which  shall  yield,  and  to  what  extent, 
and  whether  wholly  or  in  part  only,  to  the  other;  and  such  ques- 
tions will  ordinarily  be  determined  by  the  legislature,  according  to 
their  conviction  of  the  greater  preponderance  of  public  necessity 
and  convenience." 

By  the  law  of  Massachusetts,  the  erection  and  maintenance  of  a 
mill-dam,  to  raise  a  water-power  for  manufacturing  and  mechanical 
purposes,  is,  doubtless,  a  public  use,  for  which  private  property  and 
rights  may  be  taken,  making  due  compensation.  Hazen  v.  Essex  Co., 
12  Cush.  476 ;  Commonwealth  v.  Essex  CSo.,  13  Gray,  249,  250 ;  TaU 
boi  V.  Hudson,  16  id.  417,  422.  But  the  right  to  have  migratory 
fish  pass,  in  their  accustomed  course  up  and  down  rivers  {ind 
itreams,  though  not  technically  navigable,  is  also  a  public  right,  and 
may  be  regulated  and  protected  by  the  legislature  in  such  a  manner, 
through  such  commissioners  or  other  officers,  and  by  means  of  such 
forms  of  judicial  process  as  it  may  deem  appropriate ;  and  every  grant 
of  a  right  to  maintain  a  mill-dam  across  a  sti*eam  where  such  fish 
are  accustomed  to  pass  is  subject  to  the  condition  or  limitation  that 
a  sufficient  and  reasonable  way  shall  be  allowed  for  the  fish,  unless 
cut  off  by  express  provision  or  obvious  implication  in  the  grant. 
This  is  settled  by  a  series  of  cases,  and  was,  indeed,  admitted  by  the 
fesmed  counsel  for  the  defendants  at  the  argument.  StougAion  v. 
Baker,  4  Mass.  522 ;  Commonwealth  v.  Chapin,  5  Pick.  199 ;  Vinton 
T.  Welsh,  9  id.  87 ;  Commonwealth  v.  Alger,  7  Gush.  98-101 ;  Com* 
monweaUh  ▼.  Esiex  Co^  13  Gray,  247-250. 

The  legislature  of  the  commonwealth,  before  the  granting  of  the 
charter  of  the  Hadley  Falls  Company,  had  declared  that  every  act 
of  incorporation,  passed  since  the  11th  of  March,  1831,  should,  ''at 
all  times,  be  subject  to  amendment,  alteration  or  repeal,  at  the 
pleasure  cf  the  legislature,^  with  a  proviso  that  no  such  act,,  con- 
taining an  express  limit  of  its  duration,  should  be  repealed,  unless 
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for  some  yiolation  of  tlie  charter,  or  other  default.  This  statu te, 
first  introduoed  into  the  general  legislation  of  the  commonwealth 
by  statute  1830,  chapter  81,  and  re-enacted  in  the  Revised  Statutes^ 
chapter  44,  section  23,  and  the  general  statutes,  chapter  68,  section 
41,  has  been  as  much  a  part  of  all  charters  since  granted  as  if 
inserted  therein ;  and  was  manifestly  adopted  with  the  intention  of 
leserying  for  the  future  a  fuller  parliamentary  or  legislative  powei 
than  would  otherwise  be  consistent  with  the  effect  to  be  allowed  to 
the  special  terms  of  particular  charters,  under  the  judicial  con- 
struction of  the  constitutional  prohibition  against  impairing  the 
obligation  of  contracts.  The  extent  of  the  power  reserved  by  such 
an  enactment  has  been  the  subject  of  some  diversity  of  judicial 
opinion,  and  a  definition  of  its  extreme  limit  is  not  necessary  to 
this  case.  It  is  sufficient  now  to  say  that  it  is  established  by  adju- 
dications  which  we  cannot  disregard,  and  the  principles  of  which 
we  fully  approve,  that  it  at  least  reserves  to  the  legislature  the 
authority  to  make  any  alteration  or  amendment  in  a  charter 
granted  subject  to  it,  that  will  not  defeat  or  substantially  impair 
the  object  of  the  grant,  or  any  rights  which  have  vested  under  it, 
and  that  the  legislature  may  deem  necessary  to  secure  either  that 
object  or  other  public  or  private  rights. 

Under  such  a  clause,  for  instance,  the  legislature  may  make  the 
stockholders  of  an  incorporated  bank  liable  for  the  future  debts  of 
the  corporation.  SJierman  y.  Smithy  1  Black,  587;  S.  C,  nom.  In 
re  Lee  d  CoJs  Banky  21  N.  Y.  9.  It  may  vary  the  measure,  and 
thus  enlarge  the  proportion  of  the  profits  which  a  mutual  life 
insurance  company  is  required  by  the  terms  of  its  charter  to  pay  to 
a  charitable  institution.  MufiSdchnsetts  General  Hospital  v.  State 
Assurance  Co.,  4  Gray,  'Ztl,  Railroad  corporations  may  be  com- 
pelled, by  general  or  special  laws,  to  make  changes  in  the  level, 
grade  and  surface  of  the  road-bed,  new  structures  at  crossings  of 
other  railroads  or  of  highways,  or  station-houses  at  particular 
places,  in  a  manner,  and  to  be  enforced  by  forms  of  process  difier-^ 
ent  from  those  provided  for  or  contemplated  by  the  original  char> 
ter,  or  the  general  laws  in  force  when  that  charter  was  granted. 
Roxhury  v.  Boston  £  Providence  Bailroad  Co.,  6  Gush.  424 ;  Fitck' 
hurg  Bailroad  Co.  v.  Orand  Junction  Bailroad  <6  Depot  Co.,  4 
Allen,  198;  Commonwealth  v.  Eastern  Railroad  Co.^  103  Mass.  254; 
Albany  Northern  Bailroad  Co,  v.  Brovmell,  24  N.  Y.  345;  Dverml- 
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ing  Miller  v.  New  York  <§  Erie  Railroctd  Co,y  21  Barb.  513,  cited 
for  the  defendants. 

In  the  light  of  the  principles  thus  established,  we  proceed  to 
examine  more  particularly  the  proyisions  of  the  charter  of  the 
Hadloy  Falls  •Company. 

The  first  section  creates  the  corporation  '*  for  the  purpose  of  con- 
itmcting  and  maintaining  a  dam  across  the  Connecticut  river,  and 
one  or  more  locks  or  canals  in  connection  with  the  said  dam ;  and 
of  creating  a  water-power  to  be  used  by  said  corporation  for  manu- 
fMstnring  articles  from  cotton,  wool,  iron,  wood  and  other  materials^ 
and  to  be  sold  or  leased  to  other  persons  and  corporations,  to  be 
nsed'for  manufacturing  or  mechanical  purposes,  and  for  the  puiv 
poses  of  navigation ; ''  and  declares  that  it  ^*  shall  have  all  the  pow- 
ers and  privileges,  and  be  subject  to  all  the  duties,  liabilities  and 
restrictions,  set  forth  in  the  thirty-eighth  and  forty-fourth  chapters 
of  the  Revised  Statutes."  The  second  section  authorizes  the  corpo- 
ration to  hold  real  estate  of  a  certain  value,  and  limits  the  amount 
of  its  capital  stock.    The  next  two  sections  are  as  follows: 

**  Section  8.  Said  corporation  is  hereby  authorized  and  empowered 
to  construct  and  maintain  a  dam  across  said  river  at  South  Hadleyi 
at  any  point  between  the  present  dam  of  the  proprietors  of  the 
locks  and  canals  on  Connecticut  river  and  the  lower  locks  of  said 
proprietors,  and  of  a  height  sufficient  to  raise  the  water  to  a  point 
not  exceeding  the  present  level  of  the  water  above  said  last-men- 
tioned dam. 

'^  Section  4  Said  corporation  shall  pay  such  damages  to  the 
owners  of  the  present  fishing  rights  existing  above  the  dam,  which 
the  said  company  is  herein  empowered  to  construct,  as  may  be 
awarded  by  the  county  commissioners  of  the  counties  in  which  said 
rights  exist." 

By  section  6,  **  The  Hadley  Falls  Company,  or  any  of  the  owners 
of  said  fishing  rights,  may  at  any  time  apply  to  said  county  com- 
missioners to  proceed  to  ascertain  and  determine  the  damages  to 
said  fishing  rights ;"  and,  on  such  application,  the  county  commis- 
sioners, after  public  notice  and  hearing,  '*  shall  determine  and  award 
the  damages  to  the  said  fishing  rights,  within  sixty  days  from  the 
application  to  them  for  that  purpose,  subject,  however,  to  an  appeal 
to  a  jury  from  such  assessments,  in  the  same  manner,  and  with  like 
pnxseedings,  as  in  cases  of  assessments  of  damages  by  county  com- 
missioners for  land  taken  for  highways ;  and  all  expenses  accruing 
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under  such  application  to,  and  determination  of,  the  coantj  com* 
missioners  shall  be  borne  by  the  Hadley  Falls  Company/' 

By  section  6,  ''For  the  purpose  of  re-imbursing  said  corporation* 
in  part,  for  the  cost  of  keeping  said  locks  and  canals  in  repair,  and 
tending  the  same,''  it  is  authorized,  with  the  consent  of  the  propria 
etors  of  locks  and  canals  on  Connecticut  river,  to  charge  tolls  on 
merchandise,  boats  and  rafts. 

Ko  express  authority  is  giren  by  this  charter  to  maintain  a  dam 
without  a  fish  way.  Its  terms  and  proyisions  do  not  preclude  the 
inference  that  the  legislature  contemplated  the  construction  of  a 
dam,  with  a  suitable  passage  for  fish,  so  as  not  unnecessarily  to 
impair  the  public  right  in  that  regard;  and  that,  if  the  corporation 
should  not  make  proper  fishways,  they  might  be  compelled  to  do  so 
by  more  specific  legislation.  The  assessment  of  damages  to  fishing 
rights  previously  existing  above  the  dam  is  quite  as  consistent  with 
a  partial  interruption  and  injury  of  those  rights,  as  with  their  utter 
destruction.  The  legislature  may  well  have  thought  that  a  dam 
across  the  Connecticut  river,  with  any  kind  of  fishway  which  could 
be  made,  would,  to  some  extent,  interfere  with  the  passage  of  fish, 
and  injure  the  fishing  rights  above.  But  it  is  admitted  that  the 
dam,  as  actually  constructed  and  maintained,  has  utterly  destroyed 
those  fishing  rights.  No  provision  whatever  is  made  for  compensa- 
tion for  injuries,  caused  by  the  construction  and  maintenance  of 
the  dam,  tx)  fishing  rights  in  the  river  below.  The  fact  that  the 
owners  of  such  right-s  have  not  claimed  such  damages,  or  were  not 
even  aware  of  the  injury  done  to  them,  afibrds  no  reason  why  the 
legislature,  upon  being  satisfied,  by  larger  knowledge  or  scientifio 
investigation,  that  there  are  such  rights,  of  value  to  the  public, 
requiring  protection,  should  not  legislate  accordingly. 

The  scope  and  efiect  of  this  statute,  and  the  extent  of  the  con- 
tract thereby  made  between  the  commonwealth  and  the  corporation, 
may  be  best  seen  and  understood  by  comparing  it  with  the  legisla- 
tion in  the  case  of  The  Essex  Ccmpanyy  13  Qray,  239,  upon  which 
the  defendants  principally  rely  to  sustain  their  defense. 

The  original  charter  of  the  Essex  Company,  besides  making  it  a 
corporation,  and  authorizing  it  to  construct  and  maintain  a  dam 
across  the  Merrimac  river,  with  provisions  substantially  correspond 
ing  to  those  contained  in  the  first  three  sections  of  the  charter  of 
the  Hadley  Falls  Company,  expressly  required  the  Essex  Company 
to  ''make  and  maintain,  in  their  dam  so  built  by  them  across  said 
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river,  suitable  and  reasonable  fish  ways,  to  be  kept  open  at  such  sea- 
ions  as  are  necessary  and  usual  for  the  passage  of  fish ;"  and  pro- 
Tided  that  such  fishways  should  be  made  to  the  satisfaction  of  the 
county  commissioners.  Si  1845,  ch.  163,  §§  5,  7.  The  Essex 
Company  accordingly  constructed  the  dam.  with  a  fishway,  to  the 
satisfaction  of  the  county  commissioners.  In  13  Gray,  250,  the 
eourt  guardedly  abstained  from  expressing  an  opinion  upon  the 
question  "  whether,  if  the  fishways  actually  provided  had  proved 
wholly  unfit  and  inadequate  to  their  purpose,  and  other  measures 
could  be  provided  within  a  reasonable  cost,  which  could  be  shown 
to  be  probably  effectual,  the  legislature  could,  by  further  legisla- 
tion, have  required  the  company  to  construct  such  other  fishways.'' 

By  the  statute  of  1848,  chapter  295,  the  Essex  Company  was  au- 
thorizeil  to  increase  its  capital  stock,  upon  the  express  condition  that 
^  said  company  shall  be  liable  for  all  damages  that  shall  be  occa- 
gioned  to  the  owners  of  fish  rights,  existing  above  the  said  com- 
pany's dam,  by  the  stopping  or  impeding  the  passing  of  fish  up  and 
down  the  Merrimack  river  by  the  said  dam;''  that  such  damages 
should  be  assessed  by  the  county  commissioners,  and,  if  either  party 
should  be  dissatisfied  with  their  assessment,  by  a  jury;  and  tliat 
nothing  in  the  seventh  section  of  the  original  charter  should  be 
deemed  or  taken  as  a  bar  to  any  claim  for  such  damages.  This  act 
was  made  subject  to  acceptance  by  the  corporation,  and  was  duly 
accepted ;  and  in  accordance  with  it  large  sums  of  money,  amount- 
ing to  more  than  $25,000,  were  paid  by  the  Essex  Company  to 
various  owners  of  fish  rights  above  the  ism,  as  damages  for  hinder- 
ing or  impeding  the  passage  of  fish  by  the  dam  with  such  fishways. 

In  that  case,  the  court,  taking  into  consideration  the  facts 
(offered  to  be  proved  by  the  corporation,  and  therefore  regarded  by 
the  court  as  having  the  same  bearing  as  if  actually  proved),  that, 
at  the  time  of  the  passage  of  the  second  act,  the  dam  had  been  in 
operation  some  time,  with  the  fishway  prescribed,  and  had  proved 
to  be  unsuitable  or  insufficient  to  accomplish  the  proposed  purpose 
of  providing  for  the  passage  of  the  fish ;  and  also  considering  that 
the  legislature,  in  passing  it,  acted  both  in  behalf  of  the  public  and 
in  behalf  of  all  those  riparian  owners  whose  fish  rights  would  be 
damnified  by  the  defendants'  dam ;  Iield,  that  that  act,  having  been 
so  passed  by  the  legislature  and  accepted  by  the  corporation,  consti- 
tulcd  a  '^ntract  which  exempted  the  latter  from  the  obligation  of 
making  and  maintaining  a  suitable  and  sufficient  fishway,  and 
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which  had  been  executed  on  the  part  of  the  coi*poration  by  the  pay- 
ment of  a  large  sum  of  money  to  the  parties  whose  fish  rights  were 
injured,  and  was  binding  on  the  commonwealth ;  and  therefore  the 
legislature  could  not,  either  under  the  general  power  to  protect  and 
regulate  the  fisheries,  or  under  the  power  to  alter,  amend  and  repeal 
charters,  afterward  require  the  corporation  to  do  the  acts  which,  bj 
tlie  terms  of  the  contract  so  made  and  performed,  it  had  been  ex- 
empted from  doing. 

In  the  case  of  Tlie  Essex  Companyy  the  corporation  had  built  a 
fisliway  in  its  dam,  as  required  by  the  legislature,  and  to  the  satia- 
laction  of  the  county  commissioners,  and  had  afterward  been  grant- 
ed an  enlargement  of  its  charter,  upon  the  consideration  that  it 
should  pay  the  damage  caused  to  the  owners  of  fishing  rights  by 
the  dam  as  already  built,  with  a  fishway  known  to  the  legislature 
to  be  insufScient ,  it  did  not  appear  that  any  fishing  rights  below  the 
dam  were  injured ;  and  the  court  expressly  assumed  that  the  corpo- 
ration had  indemnified  all  parties  damnified  in  their  seyeral  fisheries ; 
and,  under  those  circumstances,  held  that  the  right  to  maintain  the 
dam  with  the  existing  imperfect  fishway  had  been  paid  for  and  haa 
Tested  in  the  corporation,  and  that  the  contract  between  the  com- 
monwealth and  the  corporation,  thus  executed,  could  not  be  aftei- 
ward  impaired  without  violating  the  constitution  of  the  United 
States. 

But  in  the  case  at  the  bar,  it  not  only  appears  that  there  are  fish- 
ing rights  below,  which  are  injured  by  the  dam,  and  for  the  injury 
to  which  no  compensation  has  ever  been  made  or  provided;  but  no 
fishway  whatever  has  been  constructed;  and  the  legislature  haa 
never,  before  passing  the  statute  now  sought  to  be  enforced,  exer* 
cised  the  power  of  defining  what  fishway  the  defendants  should 
make ;  nor  has  it  ever  authorized  or  approved,  by  any  expression 
or  implication,  the  construction  or  maintenance  of  a  dam  without 
a  fishway.  In  all  these  respects,  this  case  differs  from  that  of  the 
Essex  Company. 

The  other  cases  dted  for  the  defendants  are  equally  unavailing  to 
support  their  position.  In  CmUral  Bridge  v.  IjnoelU  15  Gray,  108, 
the  statute  of  1843,  chapter  60,  declaring  that  the  sum  of  $10,000 
was  a  portion  of  the  cost  of  the  original  bridge  not  yet  re-im- 
bursed  and  repaid  to  the  proprietors  under  their  original  charter, 
and,  together  with  the  expense  of  rebuilding  the  bridge,  should 
constitute  the  capital  stock  of  the  bridge  corporation,  which  it  was 
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held  could  not  be  afterward  repealed  by  the  legislature,  had  been 
made  subject  to  acceptance,  and  had  been  actually  accepted,  both 
by  that  corporation  and  by  the  city  within  whose  limits  the  bridge 
was,  and  thus  constituted  a  contract  between  the  city  and  the  bridge 
corporation ;  and  it  was  also  in  amendment  of  a  charter  which  had 
been  granted  in  1824^  and  which  therefore  was  not  subject  to  alter- 
ation^ amendment  or  repeal  at  the  pleasure  of  the  legislature. 

In  Boston  dt  LotoeU  Railroad  Co.  v.  Salem  S  Lowell  Railroad  Co., 
2  Oray,  1,  the  plaintiff's  charter^  which  was  held  to  constitute  a 
contract  between  them  and  the  commonwealth,  that  no  other  rail- 
road should  be  authorized  to  be  made  from  Boston  to  Lowell,  con- 
tained an  express  provision  to  that  effect,  and  no  reservation  of 
power  to  the  legislature,  except  to  regulate  the  tolls,  and  was 
granted  before  the  enactment  of  the  general  provision  upon  that 
subject  in  the  statute  of  1830,  chapter  81.  So  in  Cominonwealth  v. 
Neto  Bedford  Bridge^  2  Gray,  339,  the  decision  that  a  charter  to 
build  a  toll  bridge  over  navigable  waters,  with  draws  of  a  certain 
width,  was  unconstitutionally  infringed  upon  by  a  statute  i*equiring 
the  corporation  to  make  draws  therein  of  a  greater  width,  was  put 
upon  the  grounds  that  the  width  of  the  draws  had  been  expressly 
prescribed  by  the  charter,  that  the  bridge  had  been  built  accord- 
ingly, and  that  no  power  had  been  reserved  in  the  charter,  or  by 
the  general  laws  in  force  when  it  was  granted,  to  alter,  amend  or 
repeal  it 

The  cases  in  wjiich  a  railroad  corporation  has  been  held  by  this 
court  to  be  entitled  to  recover  compensation  from  another  railroad 
corporation,  authorized  by  subsequent  statute  to  cross  its  tracK, 
were  decided  upon  the  ground  that  the  legislatui*e  manifested  no 
mtention  by  the  second  charter  to  alter,  amend  or  repeal  the  first, 
and  on  considerations  similar  to  those  upon  which  it  had  been  pre- 
viously held  that  a  charter  to  construct  a  railroad  was  not  to  be  pre- 
sumed to  authorize  the  taking  either  of  lands  or  easements  belong- 
ing to  the  commonwealth  without  compensation.  Commonwealth 
V.  Boston  dt  Maine  Railroad,  3  Cush.  107,  113 ;  Old  Colony  £  Fall 
River  Railroad  Co,  v.  Plymouth,  14  Gray,  155 ;  Grand  Junction 
Railroad  £  Depot  Co.  v.  County  Commissioners,  id.  553. 

The  decisions  of  the  supreme  court  of  the  United  States  in 
MeOee  v.  MathiSy  4  Wall.  143,  and  Von  Hoffman  v.  Quincy,  id* 
635,  related  to  the  power  of  taxation;  and  in  each  of  tlu  m  there 
a  specific  clause  of  exemption  or  benefit  in  the  original  jegisla* 
Vol,  VI,  —  83 
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tiye  act,  apon  the  faith  of  which  contracts  had  heen  execated 
between  the  corporation  and  third  persons.  It  is  well  settled  by  a 
■eries  of  decisions  of  the  same  court  that  a  legislative  exemption 
from  taxation  is  not  to  be  inferred  without  most  explicit  word& 
Providence  Bank  y.  BiHinga,  4  Pet.  514,  524 ;  Philadelphia  <6  WiU 
mingtan  Railroad  Co.  v.  Maryland^  10  How.  376 ;  Christ  Church  y. 
Philaddphiay  24  How.  300;  Thomson  y.  Pacific  Railroad  Co^  9 
Wall  579. 

It  only  remains  to  consider  the  cases  cited  for  the  defendants, 
which  have  arisen  in  the  State  of  Connecticut 

In  Enfield  Toll  Bridge  Co.  y.  Hartford  <b  New  Haven  Railroad 
Oo^  17  Oonn.  40,  it  was  held,  that  a  charter  granted  by  the  legisla* 
tore  of  Connecticut  in  1798^  to  build  and  maintain  a  toll  bridge 
for  one  hundred  years,  or  until  the  expenses  of  its  construction 
and  maintenance  should  be  re-imbursed,  with  a  proviso  that  no  per- 
son or  persons  should  have  liberty  to  build  another  bridge  within 
certain  limits  on  the  same  riyer,  constituted  a  contract,  the  obliga- 
tion of  which  was  impaired  by  granting  to  a  railroad  corporation 
the  right  to  erect  a  bridge  within  those  limits,  to  be  used  exclu- 
siyely  for  railroad  travel  and  over  which  the  railroad  corporation 
should  not  permit  any  other  passing.  Upon  that  case  it  may  be 
remarked,  Ist  It  does  not  appear  that  any  power  of  altering  or 
amending  the  original  charter  had  been  reserved  by  the  legislature ; 
2d.  The  charter  of  the  bridge  company  contained  an  express  stip- 
nlation  that  no  other  bridge  should  be  authorized  to  be  built  at 
that  place;  3d.  The  judgment  that  the  bridge  or  viaduct  of  a  rail- 
road corporation  was  such  another  bridge  is  in  direct  conflict  with 
the  recent  decision  of  the  supreme  court  of  the  United  States  in 
Bridge  Proprietors  v.  Hoboken  Co.^  1  Wall.  116. 

In  Washifigton  Bridge  Co.  v.  State,  18  Conn.  53,  the  original 
charter  of  the  bridge  company,  which  fixed  the  width  of  the  draw 
in  the  bridge,  add  which  was  held  to  be  violated  by  a  subsequent 
act  requiring  them  to  make  a  draw  of  greater  width,  reserved  a 
power  of  regulating  the  bridge  and  tolls  to  the  legislature,  only  in 
the  event,  which  had  not  come  to  pass,  of  the  corporation  having 
been  re-imbursed  the  moneys  expended  in  building  the  bridge, 
with  interest  thereon  at  the  rate  of  twelve  per  cent  annually ;  and 
the  intermediate  act  of  the  legislature,  accepted  bj  the  corporation^ 
waich  was  held  by  the  court  not  to  affect  the  original  provision  mk 
to  the  width  of  the  draw  and  to  leave  those  whose  rights  of  navi* 
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gatiou  might  be  impaired  to  such  remedies  as  the  law  had  provided^ 
relieved  the  corporation  from  some  burdens,  and  made  their  grant 
exdnsiYe  for  a  certain  distance  upon  the  river,  besides  providing 
that  nothing  therein  contained  should  be  so  construed  as  to 
impair  the  rights,  privileges  and  immunities  of  persons  using  and 
navigating  the  river. 

The  case  of  Hartford  Bridge  Co.  v.  East  Hartfordy  16  Conn.  149, 
17  id.  79,  and  10  How.  611,  upon  which  much  stress  was  laid  by 
the  defendants,  was  as  follows :  In  1808,  the  general  assembly  of 
Connecticut  passed  an  act,  incorporating  the  Hartford  Bridge  Com* 
pany,  and  authorizing  it  to  build  a  bridge  across  the  Connecticut 
river,  between  the  towns  of  Hartford  and  East  Hartford,  to  the 
satisfaction  of  commissioners  appointed  by  the  assembly,  and  to 
take  tolls  thereon;  and  providing  that  ^whenever  the  said  tolls 
shall  re-imburse  to  said  company  the  sums  advanced  by  them  in 
building  said  bridge,  and  the  expense  of  lighting,  maintaining  and 
repairing  said  bridge,  and  of  collecting  the  toll,  with  an  interest  of 
twelve  per  cent  per  annum  on  the  same,  the  said  bridge  and  the 
rate  of  toll  shall  be  subject  to  such  regulations  and  orders  as  the 
general  assembly  shall  tiiink  proper  to  make ;  **  **  that  nothing  in 
this  grant  shall  now  or  at  any  future  time  in  any  way  lessen,  im- 
pair,  injure  or  obstruct  the  right  to  keep  up  the  ferries  established 
by  law  between  the  towns  of  Hartford  and  East  Hartford ; "  ^  and 
dso  that  the  grant  may  receive  such  alterations  from  time  to  time 
by  the  general  assembly  as  experience  may  evince  to  be  necessary  or 
exi)edient''  The  bridge  company  accepted  this  charter  and  built 
the  bridge  to  the  satisfaction  of  the  commissioners.  In  1818,  the 
bridge  having  been  carried  away  by  a  flood,  the  legislature  passed 
an  act  providing  that,  when  it  should  have  been  rebuilt  by  the  cor- 
poration to  the  satisfaction  of  the  same  commissioners,  the  ferries 
before  mentioned  (the  privilege  of  keeping  one-half  of  whicli  had 
been  in  1783,  by  the  act  separating  East  Hartford  from  Hartford^ 
granted  to  East  Hartford  ^  during  the  pleasure  of  the  assembly '') 
should  be  discontinued ;  and  the  bridge  was  rebuilt  accordingly. 
The  general  assembly  by  subsequent  acts  declared  so  much  of  tlie 
act  of  1818  as  provided  for  the  discontinuance  of  the  ferries  to  be 
repealed.  The  supreme  court  of  Connecticut  held,  that  the  act  of 
1818  was  constitutional  and  valid  as  against  the  town  of  East 
Hartford  >  but  by  a  majority  of  the  court  that  the  acts  which 
undertook  to  repeal  so  much  of  that  act  as  discontinued  the  ferriea 
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I  •  

were  unconstitutional  and  void,  as  impairing  the  obligation  of  the 
contract  between  the  State  and  the  bridge  corporation,  contained  in 
the  act  of  1818  ;  and  that  the  act  of  1808,  upon  a  comparison  of 
all  its  provisions,  restrained  the  legislature  from  making  any  regu- 
lations materially  affecting  the  prescribed  revenues  of  the  coi7)ora- 
tion  until  it  should  have  been  re-imbursed  as  therein  provided. 
Upon  a  writ  of  error  sued  out  by  the  town  of  East  Hartford,  the 
flupreme  court  of  the  United  States  affirmed  the  judgment,  upon 
the  ground  that  the  decision  in  favor  of  the  validity  of  the  act  of 
1818  was  correct,  and  that  the  decision  against  the  validity  of  the 
subsequent  legislation  could  not  be  revised  by  that  court  The 
whole  result  of  the  case  is,  that  the  only  point  decided  by  the 
supreme  court  of  the  United  States  upon  the  validity  of  either  of 
the  acts  of  the  legislature  of  Connecticut  was,  that  an  act  discon- 
tinuing a  ferry  which  had  been  granted  during  the  pleasure  of  the 
legislature  was  valid ;  and  the  decision  of  the  majority  of  the  State 
court  against  the  validity  of  the  acts  which  undertook  to  revive  the 
ferry  was  based  upon  the  peculiar  language  of  the  charter  of  the 
bridge  company. 

The  chief  justice  of  Connecticut,  in  delivering  the  first  opinion 
in  that  case,  assumed  that,  if  the  legislature  had  manifested  an  in- 
tention to  reserve  an  unlimited  control  over  the  charter,  by  using 
the  language  ordinarily  employed  in  reserving  such  a  power  — 
^'  This  act  may  at  any  time  be  altered,  amended  or  repealed  by  the 
general  assembly" — the  conclusion  of  the  court  must  have  been 
different.  IG  Conn.  17C.  And  in  English  v,  NewHaven  £  Nortk- 
mmpton  Co.y  32  Conn.  240,  which  is  later  than  any  of  the  cases  in 
that  State  cited  for  the  defendants,  the  court  held,  that  when  the 
legislature  had  reserved  a  general  power  of  altering,  amending  or 
repealing  a  charter,  it  might  impose  any  additional  condition  or 
burden,  connected  with  the  grant,  which  it  might  deem  necessary 
for  the  welfare  of  the  public,  and  which  it  might  originally  and 
with  justice  have  imposed. 

Upon  the  whole  case,  taking  into  consideration  the  terms  of  the 
charter  of  the  Uadley  Falls  Company,  and  the  power  of  alteration* 
amendment  and  repeal  previously  reserved  to  the  legislature  by  the 
public  statutes  of  the  commonwealth,  we  are  unanimously  of  opin* 
ion  that  the  legislature  has  not  surrendered  or  restricted  its  in* 
faerent  power  of  regulating  and  protecting  the  fisheries  on  the 
Connecticut  river,  and,  in  so  doing,  of  providing  for  the  maiute* 
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nftiice  of  a  suitable  fish  way  in  the  dam  erected  by  that  corporation ; 
and  that  the  recent  legislation  compelling  the  making  of  such  a 
fishway  does  not  impair  the  obligation  of  any  contract  of  that  cor* 
poralion  or  its  assigns  with  the  commonwealth  or  any  other  party. 

Decree  far  the  plaintiffs. 


Bramhall,  plaintifl^  t.  Suk  Mutual  Iksubakcb  Compavt* 

<10iMui.S]0.) 

Marine  inntranee — "part  of  dieeharge," 

A  TMBel  arrives  at  a  "  port  of  discharge  "  when  she  arriyea  at  anj  place  al 
which  it  is  Qsaal  to  discharge  cargo,  and  to  which  she  Is  destined  for  the  piuv 
pose  of  discharging  cargo.  Upon  her  arrival  at  that  place,  a  policy,  insuring 
her  until  arrival  at  a"  port  of  discharge/'  terminates,  and  cannot  be  extended 
or  revived  after  she  has  discharged  part  of  her  cargo  there,  hj  her  removal 
to  another  port,  or  to  another  place  in  the  same  port,  either  for  the  purpoM 
of  discharging  the  rest  of  her  cargo  or  for  any  other  purpose. 

Contract  on  a  policy  of  insurance.  The  policy  was  issued  oil 
the  ship  George  Washington  for  a  voyage  from  Liverpool  to  the 
Chincha  Islands,  ^^and  thence  to  a  port  of  discharge  in  Spain/'  and 
to  continue  in  force  for  twenty-four  hours  after  her  arrival  at  such 
port  of  discharge.  The  parties  agreed  upon  a  statement  of  facta 
of  which  the  following  only  is  material : 

**  On  the  arrival  of  the  George  Washington  at  Valencia^  February 
5, 1867,  she  drew  about  twenty-two  feet  of  water,  and  came  to  anchor^ 
under  the  direction  of  the  port  authorities,  at  the  usual  place  of 
anchorage  and  discharge  for  vessels  of  her  size  and  draft,  and  waa 
duly  entered  at  the  custom-house.  The  master  lodged  his  ship's 
papers  with  the  United  States  consul,  as  required  by  law ;  notified 
the  consignees  of  his  readiness  to  discharge ;  discharged  his  ship« 
carpenter  and  part  of  his  crew,  and,  as  soon  as  lighters  were  fur- 
nished  by  the  consignees,  which  m  is  about  three  days  after  the  ship 
reached  her  anchorage,  she  commenced  discharging,  and  lay  there* 
after  at  anchor  in  good  safety  during  the  remainder  of  the  month 
of  February,  and  until  about  March  3, 1867,  several  other  guano 
vessels  lying  meanwhile  in  the  immediate  vicinity  discharging. 
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'^  Within  a  fortnight  after  the  discharging  commenced,  the  master 
of  the  George  Washington  left  Valencia  and  returned  home,  arriy- 
Ing  in  Boston  the  same  day  the  ship  was  lost  at  Valencia.  After 
the  muster's  departure,  the  mate,  and  such  of  the  crew  as  had  not 
been  discharged,  remained  in  charge  of  the  yessel ;  one  of  her 
owners,  John  Taylor,  being  at  the  time  on  shore  at  Valencia^  whither 
he  had  gone  to  look  after  the  general  business  of  the  ship,  to  collect 
her  freight,  and  to  seek  future  employment  for  her.  The  plaintiff 
can  prove,  if  admissible  and  material,  that  Taylor  intended  to  take 
the  yessel  into  the  inner  basin  to  complete  her  discharging. 

"  On  March  3, 1867,  while  the  George  Washington  lay  at  her 
anchomge,  in  charge  of  the  mate,  with  no  master,  and  with  only 
part  of  her  crew  on  board,  one  of  the  yessels  lying  near  her  went 
adrift  in  a  gale,  and  dragged  toward  the  George  Washington,  and 
the  mate,  to  avoid  a  collision,  which  he  deemed  imminent,  slipped 
her  chains,  and  the  vessel  was  driven  onto  the  beach  and  there  went 
to  pieces.  When  the  vessel  went  on  shore,  she  had  on  board  the 
mate,  the  cook,  a  carpenter  shipped  at  Valencia  for  the  next  voyage, 
and  eleven  seamen,  out  of  the  ordinary  crew  of  eighteen  men«  Prior 
to  her  loss,  the  George  Washington  had  discharged  and  delivered  in 
safety  to  the  consignees  766  tons  of  guano  out  of  the  2000  tons,  or 
thereabouts,  which  constituted  her  cargo;  and  freight  amounting  to 
upward  of  $18,000,  on  the  cargo  so  delivered,  was  paid  to  Taylor 
by  the  consignees  of  the  cargo." 

F,  C.  Loving^  for  plaintiff. 

R.  H.  DanUy  Jr^  and  J,  D.  Bryaniy  for  defendants. 

Gray,  J.  A  vessel  arrives  at  a  port  of  discharge  when  she 
arrives  at  any  place  at  which  it  is  usual  to  discharge  cargo,  and  to 
which  she  is  destined  for  the  purpose  of  discharging  cargo.  Upon 
her  arrival  at  that  place,  a  policy  insuring  her  until  arrival  at  a 
port  of  discharge  terminates,  and  cannot  be  extended  or  revived, 
after  she  has  discharged  part  of  her  cargo  there,  by  her  removal  to 
another  port,  or  to  another  place  in  the  same  port,  either  for  the 
purpose  of  discharging  the  rest  of  her  cargo,  or  for  any  other 
]iurpose.  This  rule  has  long  been  established,  so  far  as  to  exclude 
ilie  continuance  of  the  risk  to  a  second  port  under  a  policy  insuring 
a  vessel  to  a  single  port  of  discharge.    Leigh  v.  Mather^  1  Esp.  411 ; 
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{Midge  t.  Chrayt  8  Mass.  531 ;  Dodge  v.  Essex  Insurance  Co.y  \% 
Oray,  65;  Fay  v.  Alliance  Insurance  Co.y  16  id.  455;  1  PhiL  Iiu^ 
§§  956,  962|  993.  The  remoyal,  after  discharging  part  of  her  cargo 
at  a  place  at  which  she  has  anchored  for  the  purpose,  to  another 
place  in  the  same  port,  is  within  the  same  principle. 

The  case  of  Whitwell  y.  Harrison,  2  Exch.  127,  is  decisive  of  this 
qi^estion.  In  that  case,  the  policy  was  upon  a  ship  from  Ldyerpool 
to  Qnebeo,  and  thence  back  *'  to  her  discharging  port  in  the  United 
Kingdom,  and  nntil  she  had  moored  at  anchor  twenty-four  hours 
in  safety."  The  ship  was  chartered  to  take  on  board  a  cargo  of 
lumber  at  Quebec  and  proceed  therewith  to  Wallasey  Pool  in  the 
river  Mersey,  or  as  near  thereto  as  she  could  safely  get,  and  there 
discharge  her  carga  She  came  into  the  Mersey,  and  being  unable, 
by  reason  of  her  too  great  draft  of  water,  to  get  into  Wallasey  Pool, 
anchored  abreast  of  it,  and  proceeded  for  several  days  to  discharge 
her  cargo  and  raft  it  into  the  port,  and,  while  doing  so,  fell  over 
and  sustained  damage.  It  was  proved  that  the  captain  always 
intended  to  take  the  ship  into  Wallasey  Pool  with  as  much  of  the 
cargo  Dn  board  as  she  could  safely  carry  there.  Upon  these  facts, 
Baron  Bolfe  (afterward  Lord  Orakwobth)  ruled  that  the  under« 
writer  was  not  liable,  and  directed  a  verdict  for  the  defendant  In 
a  iudgment  delivered  by  Baron  Aldbbson,  the  court  of  exchequer 
(of  which,  besides  these  two  able  judges.  Barons  Pabkb  and  Plati 
were  then  members)  refused  a  new  trial,  upon  the  ground  that  the 
place  of  anchorage  was  the  intended  place  for  the  discharge  of  the 
eaigo,  and  that  the  vessel  had,  therefore,  clearly  arrived  at  her  port 
of  discharge,  and  had  been  moored  there  twenty-four  hours  in 
safety  before  the  accident  occurred. 

Anchoring  for  the  purpose  of  discharging  cargo  at  a  place  to 
which  the  ship  is  destined  for  that  purpose,  and  at  which  ships 
usually  discharge  cargo,  is  equally  an  arrival  at  a  port  of  discharge, 
although  the  place  is  not  within  any  harbor.  It  is  not  necessary  to 
refer  to  cases  of  time  policies,  for  it  is  clear  that  such  a  place  is  a 
port  within  the  meaning  of  the  description  of  the  voyage  insured 
in  a  voyage  policy.  De  Longuemere  v.  Ifew  York  Insurance  Co^ 
10  Johns.  120 ;  Sea  Insurance  Co,  v.  Oavin,  4  Bligh,  N.  S.  678 ; 
B.  0.,  2  Dow.  ft  CL  129 ;  Lindsay  v.  Janson,  4  Uurlsi  ft  Nonn.  699 ; 
narrower  v.  Huichinsony  Law  Sep.,  4  Q.  B.  523,  and  Law  Sep., 
6  id  584. 

n'i  find  nothing  inconsistent  with  these  views  in  the  decisions 
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dted  by  the  learned  counsel  for  the  plaintiffs.  In  Dickey  \.  United 
Insurance  Oo.,  11  Johns.  358 ;  Zacharie  v.  Orleans  Insurance  Oo., 
17  Martin,  637,  and  Santfiel  v.  Royal  Exchange  Assurance  Co.,  8  B» 
ft  G.  119,  the  yessel  had  been  obliged  by  order  of  the  port  authori- 
ties, or  stress  of  weather,  to  anchor  without  reaching  any  place  at 
which  she  intended  to  remain  or  to  discharge  any  part  of  her  cargo. 

In  Brereton  y.  Cliapman,  7  Bing.  559,  the  only  point  decided  waa^ 
that  the  lay  days  allowed  by  a  charter-party  for  the  ship's  discharge 
were  not  to  be  reckoned  from  her  arriyal  at  the  entrance  of  the 
port,  although  she  there  removed  a  portion  of  her  cargo  into  lighters 
because  she  drew  too  much  water  to  proceed  with  her  entire  cargo; 
but  it  was  admitted  on  all  hands,  and  declared  by  the  court,  that 
they  would  run  from  the  time  of  her  arrival  at  the  usual  place  of 
discharge.  That  case  appears  to  us,  as  it  did  to  the  court  of  ez« 
chequer  in  Wliitwell  v.  Harrison,  not  at  all  to  affect  this  question, 
and  for  the  reason  stated  by  Baron  Aldersok  :  ^^  There  the  vessel 
was  still  in  progress  to  the  ultimate  place  for  the  discharge  of  her 
whole  cargo,  and  all  that  was  done  was  to  put  on  board  lighters  a 
portion  of  the  cargo,  in  order  that  the  vessel  might  be  enabled 
thereby  without  delay  to  proceed  with  them  to  the  usual  place  of 
discharge.''  2  Exch.  135.  It  may  be  added  that  it  appears  by  th« 
fiiller  report  of  Brereton  v.  Ofiaptnan,  in  5  Moore  ft  Payne,  526, 
that,  upon  arrival  within  the  entrance  of  the  harbor,  the  master 
iei)orted  the  vessel,  and  told  the  consignee  that  she  was  aground 
and  in  an  unsafe  situation,  and  that  it  was  necessary  that  a  lighter 
should  be  sent  down  in  order  that,  by  taking  out  a  part  of  the  cargo, 
she  might  get  up  to  the  quay. 

In  7'ader  v.  Nye,  12  Pick.  105,  which  was  upon  a  seaman's  con- 
tract for  a  whaling  voyage  "  from  New  Bedford  and  back  to  Ne\i 
Bedford,"  it  was  only  decided  that  the  voyage  had  not  terminated 
by  the  grounding  of  the  vessel,  without  casting  anchor  or  furling 
sails,  on  a  bank  outside  of  the  harbor,  though  within  the  legal  lim- 
its of  the  town  and  port  of  New  Bedford.,  and  remaining  there  a  few 
hours,  after  which  she  floated  and  was  brought  into  the  harbor. 
Mr.  Justice  Putnam,  in  delivering  the  opinion  of  the  court,  Siiid: 
"It  is  i)erfectly  clear  that  by  the  returning  to  New  Bedford  the 
parties  meant  to  her  destined  place  of  mooring  there,  and  not 
merely  to  the  waters  and  territory  within  the  limits  of  the  town  and 
port  of  New  Bedford.  But  this  ship  took  the  ground  while  die 
was  proceeding  to  her  place  of  mooring.^ 
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The  case  of  Meigs  v.  Mutual  Marine  Insurance  Co.,  2  Oush.  439, 
was  of  a  policy  npon  a  ship  for  a  whaling  voyage  and  back  to 
liattapoisett,  and  to  continue  until  she  had  arriyed  and  been 
moored  at  anchor  twenty-four  hours  in  safety.  The  question 
whether  the  ship  had  arrived  was  submitted  to  the  judgment  of  the 
court  upon  the  testimony  of  the  pilot  who  brought  her  into  the 
harbor,  which  the  court  held  must  therefore  be  taken  as  true,  and 
the  essential  part  of  which,  and  the  question  arising  thereon,  were 
thus  summed  up  by  Mr.  Justice  Fletcheb  in  delivering  judgment: 
^  One  of  the  facts  most  expressly  and  distinctly  stated  by  him  is, 
that  the  destination  of  the  ship  was  to  Long  Wharf;  that  she  came 
to  anchor,  not  to  unlade,  but  to  lighten,  in  order  to  enable  her  to 
get  to  her  place  of  destination ;  and  that  she  was  making  her  way 
toward  the  i)oint  to  which  she  was  destined,  and  before  reaching  it 
destroyed.  The  simple  question  therefore  is,  whether  the  ship, 
destined  to  the  wharf  as  the  place  of  unlading,  but  being 
obliged  to  anchor  after  coming  within  the  harbor  for  the  purpose 
of  lightening,  to  enable  her  to  go  up  to  the  wharf,  there  not  being 
sufficient  water  for  her  to  reach  the  wharf  with  the  cargo  all  in,  is 
io  be  considered  as  having  arrived,  within  the  meaning  of  the  policy, 
upon  reaching  the  place  of  anchoring  for  the  purpose  of  lighten- 
ing." It  is  to  the  facts  thus  found,  and  the  question  of  law  thus 
stated,  that  the  judgment  against  the  underwriters  in  that  case  is  to 
be  applied.  It  was  indeed  said  in  the  opinion  :  ^'  While  she  is  prop- 
eriy  pursuing  her  course  to  the  place  of  her  ultimate  destination  and 
ef  complete  and  final  unlading,  and  until  she  reaches  that  pla^x^  and 
has  been  moored  there  in  safety  twenty-four  hours,  she  is  insured  and 
protected  by  the  i)olicy."  As  applied  to  the  case  in  judgment,  this 
was  a  sound  and  accurate  statement  of  the  law.  But  it  is  not  to  be 
inferred  from  this,  in  opposition  to  all  the  other  authorities,  that  in 
a  different  case,  not  then  before  the  court,  of  a  vessel  destined  to  a 
particular  place  short  of  the  wharf,  for  the  purpose  of  discharging 
part  and  perhaps  the  whole  of  her  cargo,  and  which  did  discharge 
part  at  that  place,  and  remain  there  twenty-four  hours  in  safety,  the 
vessel  would  afterward  continue  to  be  covered  by  the  policy. 

The  effect  of  the  clause  in  the  policy,  by  which  the  risk  is  to  con- 
tinue until  the  vessel  shall  have  safely  arrived,  and  be  moored 
twenty-four  hours  in  good  safety,  is  settled,  in  accordance  with  a 
judgment  of  this  court  delivered  by  Chief  Justice  Parsons  sixty 
jean  ago,  to  be  simply  to  continue  the  risk  against  the  perils 
Vol.  VI.  — 34 
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insured  against  for  twenty-fonr  hours  after  the  arrival  and  mooring 
of  the  yesseL  If,  at  the  expiration  of  that  time,  she  has  suffered  no 
loss  from  those  perils,  the  policy  is  at  an  end.  Bill  v.  Mason,  6 
Mass.  313 ;  Lidgail  y.  Seeretan,  Law  Bep.,  5  0.  P.  190;  1  PhiL  In&, 
g  968. 

Applying  the  principles  of  law  thns  established  to  the  facts  agreed 
by  the  parties,  it  is  clear  that  the  George  Washini2:ton  had  safely 
arrived  at  her  port  of  discharge  in  Spain,  and  been  there  moored 
twenty-fonr  honrs  in  good  safety,  before  the  loss  sued  for.  She  pro- 
ceeded to  Valencia  to  discharge,  and  anchored  at  that  port  in  an 
open  roadstead,  exposed  indeed  on  one  side  to  the  winds  and  seas, 
Dnt  with  good  anchorage  and  holding  ground.  She  was  fully  entered 
at  the  custom  house,  and  the  master  lodged  her  papers  with  the 
consul  of  the  United  States  as  required  by  law,  notified  the  con- 
signees of  his  readiness  to  discharge,  dismissed  part  of  her  crew, 
retaining  only  enough  to  protect  the  ship,  and  himself  left  the  ship 
and  returned  to  the  United  States  before  the  los&  The  ship  drew 
too  much  water  to  come  into  the  basin ;  and  the  place  of  her  anchor- 
age is  foTmd  to  have  been  the  place  at  which  ships  of  her  draft  aie 
usually  discharged,  by  means  of  lighters  furnished  by  the  consignees 
at  the  expense  of  the  ship,  by  stevedores  from  the  shore,  and  with- 
out the  assistance  of  the  crew ;  although  such  vessels,  "  discharging 
at  the  anchorage,  generally,  but  not  uniformly,  come  into  the  basin 
after  sufiSciently  reducing  their  draft,  for  greater  convenience  of 
lightering  and  taking  in  ballasf  As  soon  as  lighters  were  fur- 
nished by  the  consignees,  three  days  after  she  reached  her  anchorage^ 
the  ship  began  to  discharge,  lay  at  anchor  there  for  more  than  three 
weeks,  and  discharged  one-third  of  her  cargo. 

The  fact,  if  proved,  that  one  of  her  owners,  being  then  at  Valencia^ 
''  whither  he  had  gone  to  look  after  the  general  business  of  the  ship, 
to  collect  her  freight,  and  to  seek  future  employment  for  her,* 
intended  to  take  her  into  the  inner  basin  to  complete  her  discharge^ 
could  not  be  allowed  any  greater  weight  as  against  the  controlling 
fact  that  she  had  arrived  and  been  moored  twenty-four  hours  in 
good  safety  at  the  place  to  which  she  was  originally  destined  as  a 
place  of  discharge,  at  which  she  did  discharge  a  substantial  part  of 
her  cargo,  and  at  which  similar  vessels  uniformly  discharge  in  whok 
or  in  part,  than  was  allowed  by  the  court  of  exchequer  to  corre- 
iponding  evidence  in  WhiitoeU  v.  Harrison,  above  cited. 

Our  judgment  cannot  be  affected  by  the  decision  of  the  tribunal 
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ttf  oommeioe  of  the  city  of  Yalenciay  in  a  case  of  general  average 
between  the  parties  interested  in  another  ship  injured  in  the  same 
place  at  the  same  time  (a  copy  of  which  was  handed  to  ns  at  the 
aigament)>  becanse  we  have  been  fhmished  with  no  eyidence  of  the 
terms  of  the  contracts  between  those  parties,  the  foreign  law  by 
which  the  case  was  goyemed,  or  the  natnre  or  grade  of  the  tribunal 
b J  which  the  dedaion  was  made* 

Jiu^ftmntfar  the  drfmubmti. 


OASES 


SUPREME  COURT  OF  APPEALS 


WEST  VIRGINIA. 


A  deed,  abflolvte  OB  Hi  iMe,  bat  made  to  seeaxe  tlio  pftyiiieiit  of  BM■MJli^l■ 
eflbet,  a  mortgage. 

The  effect  of  a  conTeTance  made  in  New  York  of  laada  in  Weet  Vligliila  Is  la 
be  determined  hj  the  law  of  West  Virginia;  bat  a  eontraety  ahn  made  te 
New  York  between  cltiaena  of  that  State,  for  the  loan  of  monej  to  aeenvi 
the  pajment  of  which  each  oonTeyance  waa  ezecated,  ia  to  be  goyeiiied,aa  ta 
ita  nature,  constraction  and  validitj,  hj  the  lawa  of  New  York. 

The  ooarts  of  one  State  are  hot  boond  to  take  Judicial  cognisance  of  the  01017 
lawa  of  another  State ;  and  one  who  acta  np  the  aaarioua,  and  therefora  Toid, 
nature  of  a  contract  made  in  another  State  moat  also  ahow  whtX  aio  the 
aaury  lawa  of  aueh  other  State. 

Bill  filed  in  the  circuit  court  of  Wood  county  bj  Price  to  let 
aside  a  conyejance  made  by  him  to  Elinck.  Complainant  and 
defendant  were  citizens  of  New  York ;  the  conyeyance  waa  executed 
in  Kcw  York  upon  consideration  of  a  loan  of  14,580 ;  the  land  con- 
yejed  was  situate  in  West  Virginia.  The  opinion  suffidentlj  statea 
the 
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Skphensan,  for  appellant 

L$e  and  Jackson  db  SmaU,  for  appellee. 

Maxwell,  J.  This  was  a  bill  filed  in  the  circuit  court  of  Wood 
oounty  by  Price,  to  set  aside  a  conyeyance  made  by  him  to  Klinck 
for  a  tract  of  458  acres  of  land,  upon  tliree  grounds :  First,  because 
the  conveyance  was  obtained  by  meabs  of  false  and  fraudulent  mis- 
representations and  without  adequate  consideration.  Second,  because 
the  conveyance  was  intended  to  be  a  mere  mortgage  to  secure  the 
payment  of  money  due.  And,  third,  because  the  whole  contract  is 
usurious  and  therefore  void. 

The  court  below  was  of  the  opinion  that  the  conveyance  was  a 
mere  mortgage  to  secure  the  payment  of  money  loaned  at  a  greater 
rate  of  interest  than  allowed  by  law,  and  decreed  accordingly,  and 
from  that  decree  the  defendant  below  has  appealed. 

The  appellant  insists  here  that  the  decree  is  erroneous,  because 
the  conveyance  was  absolute,  and  not  a  mere  mortgage  to  secure 
the  payment  of  money  loaned,  and  because  the  contract  was  not 
usurious. 

Without  referring  to  the  evidence  in  detail,  it  is  clear  the  proofs 
in  the  record  show  that  the  conveyance  was  made  to  secure  the  pay* 
ment  of  money  to  Elinck,  and  is  therefore,  in  effect,  a  mortgage. 
Ross  v.  Norvellj  1  Wash.  14;  Thompson  v.  Davenport,  id.  125; 
Robertson  v.  Campbell,  2  Call,  421 ;  Cliap^nan^s  AdmW  v.  Turner,  1 
id.  280 ;  Kiiig  v.  Netoman,  2  Munf.  40 ;  Dabney  v.  Oreen,  4  H.  &  M. 
101;  Pennington  v.  Hautry,  4  Munf.  140;  Bird  v.  Wilkinson,  4 
Leigh,  2G6. 

Although  the  conveyance  was  made  in  the  State  of  New  York, 
its  effect  is  to  be  determined  by  the  law  of  this  State.  The  United 
States  V.  Jonah  Crosby,  7  Granch,  115.  But  as  the  contract  for  the 
loan  of  money  to  secure  the  payment  of  which  the  conveyance  was 
executed  was  made  in  the  State  of  New  York,  as  to  its  nature,  con- 
itruction  and  validity,  it  is  to  be  governed  by  the  laws  of  that  Statd 
What  the  law  of  New  York  is,  does  not  appear  in  the  record  of  the 
cause,  and  no  court  of  this  State  can  know  judicially  what  it  is.  It 
does  not,  therefore,  appear  from  the  record  that  the  contract  was 
usurious  according  to  the  laws  of  that  State.  It  follows,  then,  that 
so  far  as  the  decree  of  the  court  below  held  the  conveyance  to  be  a 
mortgage,  there  is  no  error  in  it,  but  so  far  as  it  holds  the  contract 
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for  the  loan  of  money  to  be  usurious,  it  is  erroneous  and  ought  to 
be  reyersed,  with  costs,  and  the  decree  entered  here  for  the  payment 
of  the  sum  of  $4,580,  with  interest  thereon  at  the  rate  of  mx  per 
oentnm  per  annum  from  the  17th  day  of  June,  1859. 
The  other  judges  concurred. 

Decree  reversed,  and  proper  decree  eniered  here. 


Oapkbtok,  appellant,  t.  Mabxht. 

(4W.Ta.188.) 

QmtfbderaU  egleer'-UaMlUjf  of,  far  imprieanine  citkeiu,   BUnMe  tf  UmUeMom 

during  dvU  war, 

4a  action  for  falae  impriBonmeiit  will  lie  against  a  ooniedeiate  officer,  who 
impriaons  a  citizen  while  acting  in  hie  military  capacity ;  and  in  anch  an 
action  the  plea  of  belligerent  rights  ie  no  defense,  nor  is  the  officer's  liability 
affected  by  a  pardon  granted  to  him,  by  the  president  of  the  United  States,  foi 
offiBnses  arising  by  reason  of  participation  in  the  rebellion. 

/he  statnte  of  limitations  barring  the  right  to  sne  does  not  nm  InzlBg  time 
of  civil  war,  where  the  coarts  are  not  open  to  soitora. 

The  act  of  the  legislature  of  West  Virginia,  passed  February  27, 1866,  dedar- 
ing  that  the  period  from  April  17, 1861,  to  the  date  of  the  passage  of  the  act 
shall  not  be  counted  in  computing  the  time  under  any  statute  of  limitations, 
Is  constitutional  * 

Action  for  illegal  arrest  and  false  imprisonment,  brought  May 
11, 1866,  by  Martin  against  Caperton.  The  declaration  alleged  that 
defendant,  a  provost  marshal  of  the  confederate  govemment,  while 
acting  in  his  official  capacity,  arrested  plaintiff  June  29,  1862,  in 
Monroe  county,  ami  transported  him  to  Richmond,  Va.,  where  he 

*  Be  It  enacted  by  the  leffislature  of  West  VtrxlDta :  lo  computing  the  time  within 
which  any  civil  suit  or  proceeding  in  trespass  or  case  shall  be  debarred  by  any  statute 
of  limitation  In  the  oountles  of  Pendleton,  Hardy,  Grant,  Monroe,  Wayne,  Putnanif 
Calhoun«  Gilmer,  Kanawha,  Doddridge,  Harrison,  Upsbur,  Marlon,  Taylor,  LswISi 
Hampshire,  Mineral,  Greenbrier,  Boone,  Logan,  Wyoming,  McDowell,  Mercer,  Ralelj^ 
Pocahontas,  Webster,  Clay,  Nicholas,  Fayette,  Cabell,  Morgan,  Jefferson,  Berkeley 
and  Roane,  the  period  from  the  first  day  of  March,  eighteen  hundred  and  slzty-Hyei 
to  the  date  of  the  passage  of  this  act,  shall  be  excluded  from  such  oomputatlon. 

By  act  of  March  1, 1865,  It  was  enacted  that  ^*1u  computing  the  time  within  whloh 
any  civil  suit,  proceeding  or  appeal  shall  be  debarred  by  any  statute  of  Umltatlons,the 
period  from  the  seventeenth  of  April,  eighteen  hundred  and  sixty-one,  to  ihe  date  of 
the  passage  of  this  act  shall  be  excluded  from  such  computation.*' 
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procured  him  to  be  imprisoned  The  defendant  interposed  the  plea 
of  belligerent  rights;  also  a  pardon  granted  by  Andrew  Johnson, 
president  of  the  United  States^  for  offenses  arising  by  reason  of  par« 
ticipation  in  the  rebellion^  also  the  statute  of  limitations.  Defend- 
ant contended  that  the  act  of  February  27, 1866|  relatiye  to  the 
statute  of  limitations,  was  unconstitutionaL  Jadgment  for  pUuntilf ; 
defendant  api)ealed. 

Bogges  d  Lee^  for  appellant 

Santon  4k  AUUon,  for  appellee. 

Bbowk,  Ptesident  When  it  was  sought  to  apply  to  the  rebellion 
the  laws  of  war^  and  confiscate  their  property  taken  on  the  high  seas, 
as  '' enemy's  property/'  it  was  objected,  and  protection  claimed  under 
the  constitution  and  laws  of  the  land. 

Mow,  when  it  is  sought  to  apply  to  them  the  municipal  laws,  it 
IS  objected,  and  immunity  claimed  on  the  ground  that  they  are 
only  liable  to  the  laws  of  war. 

Bat  Maashall,  C.  J.,  deliyering  the  opinion  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Rose  v.  Himelyy  4  Cranchf 
272,  said:  '*It  is  not  intended  to  say  that  belligerent  rights  may  not 
be  superadded  to  those  of  soyereignty." 

And  Obeeb,  J.,  delivering  the  opinion  of  the  court  in  the  Prize 
OaseSf  2  Black,  693,  says :  ^*  Now,  it  is  a  proposition  never  to  be 
doabted,  that  the  belligerent  party  who  claims  to  be  sovereign  may 
exercise  both  belligerent  and  sovereign  rights.''  The  very  point 
decided  in  Rose  v.  Himely  was,  that  France,  while  waging  war  upon 
her  colony  and  subjects  of  St  Domingo,  to  reduce  theni  to  submis- 
sion to  her  authority,  which  they  had  thrown  off,  not  only  might 
exercise  her  sovereign  rights,  as  well  as  her  belligerent  rights  upon 
her  rebellious  subjects  and  their  property,  but  that  she  did  in  that 
ease,  in  fact,  exercise  her  sovereign  rights. 

In  the  Prize  Cases  the  very  point  decided  was  not  only  that  the 
government  of  the  United  States  might  exercise  its  belligerent 
rights  as  well  as  its  sovereign  rights  upon  the  persons  and  property 
of  its  citizens  in  rebellion,  but  that  in  that  case  it  did  exercise  its 
belligerent  rights. 

It  has  been  often  urged  that  rebels  could  not  be  enemies;  bui  it 
is  reserved  for  the  inventive  genius  of  the  late  rebellion,  after  ita 
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demise,  to  discover  that  enemies  cannot  be  rebels  and  amenable  in 

both  characters. 

It  was  a  conceded  point,  in  both  the  cases  jost  referred  to,  that 
the  government  might  exercise  sovereign  rights,  bnt  the  cases  also 
fihow^  not  only  that  either  may  be  exercised,  but  that  both  may  be. 
And  in  the  latter  case.  Justice  Orieb  said  with  emphasis :  "  The 
appellants  contend  that  the  term  'enemy'  isproperly  applicable  lo 
those  only  who  are  subjects  or  citizens  of  a  foreign  State  at  war 
with  our  own.  They  quote  from  the  pages  of  the  common  law 
which  say  '  that  persons  who  wage  war  against  the  king  may  be  of 
two  kinds,  subjects  or  citizens.'  (It  would  seem  that  the  word 
'aliens'  had  been  inadvertently  omitted  after 'citizens,'  in  the  pre- 
ceding sentence.) 

'^  The  former  are  not  properly  enemies,  but  rebels  and  traiton; 
the  latter  are  those  that  come  properly  under  the  name  of  en»» 
mies."    ♦         •         ♦ 

'*  This  argument  rests  on  the  assumption  of  two  propositions,  each 
of  which  is  without  foundation  on  the  established  law  of  nations. 
It  assumes  that,  where  a  civil  war  exists,  the  party  belligerent,  claim- 
ing to  be  sovereign,  cannot,  for  some  unknown  reason,  exercise  the 
rights  of  belligerents,  although  the  revolutionary  party  may.  Being 
sovereign,  he  can  exercise  only  sovereign  rights  over  the  other  party. 
The  insurgent  may  be  killed  on  the  battle  field,  or  by  the  executioner ; 
his  property  on  land  may  be  confiscated  under  the  municipal  law ; 
but  the  commerce  on  the  ocean,  which  supplies  the  rebels  with 
means  to  support  the  war,  cannot  be  made  the  subject  of  captura 
under  the  laws  of  war,  because  it  is  unconstitutional! 

^'  Now  it  is  a  propositiQn  never  doubted,  that  the  belligerent  partj 
who  claims  to  be  sovereign  may  exemse  both  belligerent  and  sov- 
ereign rights." 

It  is  to  the  exercise  of  this  sovereign  right,  as  contradistinguished 
from  the  exercise  of  a  belligerent  right,  that  Yattel  refers,  in  laying 
down  the  rule  which  should  govern  the  conduct  of  the  sovereign 
on  suppressing  a  rebellion,  and  his  treatment  of  the  rebels,  and 
es)>ecially  the  ringleaders.  He  says :  ''  A  sovereign  having  conquered 
the  opposite  party  and  reduced  it  to  submit  and  sue  for  peace,  he 
may  accept  from  the  amnesty  the  authors  of  the  trouble,  and  the 
heads  of  the  party,  may  bring  them  to  a  legal  trial,  and  on  convio- 
tion  punish  them."    3  Vattel,  ch.  18,  §  294. 

And  again :   "It  will  be  wise  in  the  prince  to  secure  his  priaonen 
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till,  haying  restored  tranquillity^  he  is  in  a  condition  of  haying  them 
tried  according  to  the  laws.'^  And  again :  *^  Snbjects  who  take  arms 
against  their  soyereign,  without  ceasing  to  acknowledge  him,  cannot 
pretend  to  the  effects  which  the  law  of  nations  attributes  to  public 
war."    Sec  chap.  12  of  this  book. 

Nor  can  there  be  any  possible  difference  in  principle,  in  the  can 
of  "  subjects  who  take  arms  against;  their  soyereigns  without  ceasing 
to  acknowledge  him/'  and  subjects  who  repudiate  their  allegiance  to 
him,  but  fail  in  their  attempt  at  reyolution.  Abortiye  reyolution  or 
rebellion  is  always  a  crime  in  the  eye  of  the  law,  to  be  pardoned  or 
punished  at  the  discretion  of  the  soyereign  whose  goyernment  was 
•ought  to  be  subyerted.  The  moral  guilt,  the  glory  or  disgrace 
attendant,  is  generally  determined  at  the  bar  of  public  sentiment, 
and  afterward  affirmed  or  reyersed  in  the  light  of  impartial  history. 
In  the  progress  of  war,  to  treat  the  rebel  as  an  enemy,  instead  of  as 
a  traitor,  is  the  right  of  the  soyereign,  and  is  a  grace  to  the  rebel 
which  the  latter  has  no  right  to  demand,  if  withheld,  nor  just 
ground  for  complaint  if  accorded  for  the  sake  of  humanity ;  and 
the  reason  is  giyen  by  the  same  learned  judge  in  deliyering  the  opin- 
ion of  the  court  in  the  Prize  Cases,  because  "  using  only  the  milder 
modes  of  coercion,  which  the  law  of  nations  has  introduced  to  miti- 
gate the  rigors  of  war,  cannot  be  a  subject  of  complaint  by  tbo 
party  to  whom  it  is  accorded  as  a  grace  or  granted  as  a  necessity." 

"In  a  war  of  rebellion,"  Mr.  Halleck  says, " belligerent  rights 
may  be  superadded  to  those  of  soyereignty,  that  is,  the  contending 
parties  may  exercise  belligerent  rights  with  regard  to  each  other 
and  to  neutral  powers,  while,  at  the  same  time,  the  established 
goyernment  of  the  State  may  exercise  its  right  of  soyereignty  in 
punishing,  by  its  municipal  laws,  indiyiduals  of  the  insurgent  or 
reyolting  party,  as  rebels  and  traitors."  Halleck's  International 
Law,  844.  And  he  cites,  as  authorities,  Grotius  de  Jur.  Bel.  et 
Pac.,  lib.  1,  chap.  3,  §  1 ;  Yattel,  Droit  des  Gens.,  lib.  2,  chap.  4,  § 
56 ;  Wheaton's  Elm.  Int  Law,  pt.  1,  ch.  2,  §  7 ;  pt.  4,  ch.  1,  §  7 ; 
De  Felice  Droit  de  la  Nat,  etc.,  tome  2,  lee.  22 ;  Bello  Derecho 
International,  pt  2,  cap.  10,  §  1 ;  Burlamaqui  Droit  de  la  Nat  et  des 
Oens,  tome  5,  pt  4,  ch.  3 ;  Rose  y.  Himely,  4  Granch,  272. 

And  again  he  says,  page  371,  section  24 :  "  We  haye  thus  far  mostly 

confined  our  remarks  to  the  effects  of  a  declaration  of  war  upon 

belligerent  States  and  their  subjects  in  their  international  relations. 

Its  effects  upon  the  relations  of  the  citizens  of  a  belligerent  State 

Vol,  VI.  —  35 
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with  their  government^  belong  to  constitutional  and  mnnioipal  law, 
rather  than  to  general  public  law." 

In  a  case  involying  the  identical  questions  raised  here,  the  sapreme 
eourt  of  Tennessee  said :  "  We  cannot  assent  to  the  proposition,  that 
a  peaceful  citizen^  engaged  in  no  act  of  hostility  to  either  party,  but 
in  the  discharge  of  his  ordinary  and  legitimate  business,  is  subject 
to  arrest,  imprisonment  and  seizure  of  his  property,  at  the  wiU  of 
men  who  have  organized  an  insurrectionary  force  to  overthrow  and 
destroy  their  lawful  government  It  is  according  to  those  in  arms, 
rights,  and  privileges  that  do  not  belong  to  the  officers  of  the  lawful 
government" 

And  again :  '*  The  acts  of  the  plaintiffs  in  error,  in  seizing  the 
property  of  Stout,  was  unlawful;  the  orders  of  their  superiors  officers 
is  no  defense ;  they  were  all  trespassers  who  were  present,  assisting, 
aiding  or  abetting,  and  must  be  held  liable  for  the  consequences  of 
their  illegal  acts."  Yost  v.  Stout,  4  Gold.  205 ;  also,  Davidson  t. 
Manhvei  2  id.  346 ;  WrigJU  and  Cantrell  v.  Overall^  id.  337 ;  Wood  v. 
Stone,  id.  369.  I  take  i^  then,  to  be  a  question  settled  on  principle 
and  authority,  that  the  lawful  government  might  lawfully  exercise 
its  sovereign  rights  over  all  the  broad  limits  of  the  land,  as  well 
within  as  without  the  insurrectionary  district 

And  what  I  mean  by  the  exercise  of  a  sovereign  right,  in  this 
case  is,  the  continuance  unrepealed  of  the  municipal  laws,  and  the 
liability  of  the  citizen  to  them ;  in  other  words,  the  continuance  in 
full  force  of  the  only  lawful  rule  of  action  prescribed  by  the  supreme 
lK)wer  of  the  State,  addressed  to  all  who  were  bound  to  obey,  and 
whose  obligation  of  obedience  was  not,  and  could  not,  be  discharged 
by  a  denial  of  the  obligation,  nor  by  an  abortive  attempt  to  defeat  it 

I  have  reconsidered  with  care  tlie  principles  decided  in  the  case 
of  Hedges  v.  Pricey  2  W.  Va.  192,  and  Willianis  and  Preeland, 
id.  306,  and  which  have  been  re-argued  by  permission  of  this  court 
in  the  present  case,  with  zeal,  learning,  and  ability,  and  I  have  been 
unable  to  arrive  at  any  satisfactory  conclusion  of  the  law  that  would 
warrant  a  departure  from  the  principles  of  those  cases.  I  must  hold, 
therefore,  in  all  these  cases,  the  defense,  in  whatever  form  presented 
under  the  head  of  belligerent  rights,  a  failure,  and  rebels,  no  less 
than  loyal  citizens,  amenable  to  the  laws  for  their  conduct,  and 
responsible  to  whom  they  have  injured. 

The  preceding  part  of  this  opinion  was  prepared  before  the  laat 
July  term,  and  the  result  then  announced,  but  the  judgment 
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not  then  entered  becaase  of  the  absence  of  the  plaintiff  in  error^ 
that  he  might  have  an  opportunity  to  apply  to  the  supreme  court  of 
the  United  States  for  a  writ  of  error,  as  it  was  understood  he 
desired  to  do.  Since  then  I  have  been  furnished  with  a  newspaper 
report  of  the  opinion  of  the  supreme  court  in  the  case  of  Tlioring^ 
tan  Y.  Smith  and  Hartley ,  recently  decided.  I  have  considered  it 
carefully  and  find  in  it  nothing  to  change  the  views  and  conclusions 
above  indicated. 

The  point  there  decided  does  not  arise  in  the  case  now  under  con* 
sideration  in  this  court ;  and  though  the  rehearing  may  embrace 
propositions  broad  enough  to  impinge  upon  them,  yet  it  seems  to 
me,  with  all  due  deference  to  that  high  tribunal,  that  the  reasoning  is 
more  specious  than  sound,  and  some  of  the  propositions  stated  irre- 
concilable with  each  other.  For  instance,  it  is  said  that  *'  from 
a  very  early  period  of  the  civil  war  to  its  close,  it,  the  confederate 
government  so-called,  was  regarded  as  simply  the  military  represen-^ 
tative  of  the  insurrection  against  the  authority  of  the  United 
States."  And  in  the  next  sentence  it  is  stated  to  be  ^^d^de  facta 
government  of  paramount  force,"  *  •  *  <<  and  while  it  exists,  it 
must  necessarily  be  obeyed  in  civil  matters  by  private  citizens,  and 
may  be  administered  also  by  civil  authority,  supported  more  or  less 
by  military  force.  Now,  how  are  we  to  reconcile  the  idea  of  a 
^  simply  military  representative  of  the  insurrection,''  with  the  idea 
of  ^'a  de  facto  government  of  paramount  force,  administered  alsi> 
by  dvil  authority  ?  *' 

Again,  it  is  said  that  ^Hhe  supremacy  of  the  insurgent  govern^ 
ment  cannot  be  questioned,*' and  in  the  next  sentence,  'Hhat  its 
supremacy  would  not  justify  acts  of  hostility  to  the  United  States.'^ 

Again,  it  is  said :  ''  How  far  its  supremacy  should  excuse  acts  of 
hostility  to  the  United  States  must  be  left  to  the  lawful  government 
upon  the  re-establishment  of  its  authority.  But  it  made  civil  obedi- 
ence to  its  authority  not  only  a  necessity  but  a  duty."  Now  it 
is  not  perceived  how  the  supremacy  of  tlie  insurgent  government 
could  make  civil  obedience  to  its  authority  a  duty,  and  yet  not 
justify  a  military  obedience  to  its  authority,  the  supremacy  of 
which,  according  to  the  statement,  "  could  not  be  questioned ;  ^ 
and  the  reason  assigned  for  the  duty  of  obedience  in  civil  maS 
ters  is  no  less  inconsistent  as  coming  from  a  co-ordinate  depart- 
ment of  the  government  sought  to  be  overthrown,  viz  :    ''That 
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withoat  such  obedience,  civil  order  was  impossible/'  u  e.,  among 
the  insurgents. 

The  lawful  government  Wiis  seeking  to  obtain  that  desirable  end, 
by  enforcing  a  return  and  submission  to  its  authority.  Civil  order 
was  the  end,  and  obedience  to  the  lawful  government,  instead  of 
the  insurgent  government,  was  a  means,  commanded  in  executive 
proclamations,  and  enforced  by  sovereign  and  belligerent  power. 

The  fallaoy  in  the  case  seems  to  be  in  ignoring  the  fundamental 
distinction  between  the  case  of  the  confederate  government,  so- 
called,  and  the  Cartien  and  Tampeco  cases.  In  the  latter  cases  the 
people  without  fault  submitted  against  their  will  to  governments 
imposed  upon  them  by  paramount  force ;  but,  in  the  former  case,  it 
was  not  so.  There  was  no  government  imposed  by  force  on  the 
rebels.  They,  the  people  of  the  insurrectionary  States,  as  stated,  sub- 
verted the  lawful  government,  and  established  an  unlawful  one  in 
its  stead  in  a  part  of  the  States  of  the  Union,  and  then,  with  willing 
hearts  and  ready  hands,  upheld,  defended  and  obeyed  its  authority. 
The  only  force  was  self-imposed,  and  cannot,  therefore,  be  pleaded 
in  justification  of  civil  any  more  than  military  obedience  to  a  crea- 
ture of  their  own  creation,  as  against  the  lawful  government.  It 
would  be  to  take  advantage  of  their  own  wrong.  The  still  more 
recent  decision  of  the  supreme  court  of  Alabama,  also  reported  in 
the  papers,  seems  to  be  much  more  consonant  with  principle  and 
sound  reason,  in  which,  it  was  said  to  be  held,  that  the  insurgent 
governments  from  1861  to  1865  were  illegal,  and  the  officers  thereof 
usui-pers,  and  tlieir  acts  void.  But  uninfluenced  by  these  newspaper 
reports,  I  prefer  to  rest  the  case  upon  the  views  before  indicated. 

To  the  defense  of  the  statute  of  limitations,  three  answers  mav  be 
given. 

1st.  On  the  defendant's  pretension  that  the  county  of  Monroe, 
where  the  trespass  complained  of  was  committed,  wiis  a  part  of  the 
confederate  States,  and  of  the  States  confederating,  from  April  17th, 
1861,  to  April  2d,  1866,  and  under  the  actual  dominion  thereof,  and 
of  those  exercising  authority  under  and  by  virtue  thereof,  and 
m  aid  of  the  same.  Just  suppose  the  plaintiff,  at  any  time  between 
the  29th  of  June,  1862,  the  date  of  the  trespass  alleged,  and  the 
^7th  of  June,  1863,  the  date  it  is  claimed  to  have  been  barred,  or  sf 
any  later  date  before  the  2d  of  April,  1866,  had  had  the  folly  and 
j)resumption  to  have  brought  his  suit  in  the  courts  of  Monroci 
c«uinty,  to  recover  of  the  defendant  damages  for  his  imprisonment, 
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what  would  haye  been  the  result  ?  Can  it  be  supposed  that  his  suit 
would  have  shared  any  better  fate  than  himself?  And  was  not  his 
past  personal  experience  enough  to  admonish  him  that  an  attempt 
to  prevent  the  bar  of  the  statute  of  limitations  from  running  against 
his  claim  for  damages,  by  instituting  his  suit  there,  would  cost  him 
more  than  the  imaginary  recovery  would  amount  to  ?  No  rational 
man  would  have  attempted  the  rashness  and  folly  of  bringing  such 
a  suit  at  such  a  time,  in  such  a  court,  for  such  a  case,  and  under 
such  circumstances.  And  on  what  principle  of  justice  or  policy 
(for  statutes  of  limitations  are  statutes  purely  of  policy),  unless  the 
policy  be  to  encourage  rebellion,  by  refusing  redress  to  the  loyal 
citizen,  and  shielding  the  rebel  from  the  liability  he  has  incurred^ 
can  the  injured  party  be  held  to  have  forfeited  his  rights  by  failure 
to  sue  for  them,  on  the  defendant's  pretension  as  above  supposed  ? 
I  think  the  statement  of  the  case  suggests  the  answer. 

But  a  second  answer  may  be  given  to  the  defense  of  the  statute 
of  limitations.  By  the  proclamation  of  the  president  of  the  United 
States,  of  August  16,  1861,  issued  in  pursuance  of  the  act  of 
congress  approved  July  13, 1861,  it  was  declared  that  the  inhabit- 
ants of  the  State  of  Virginia,  etc.  (except  the  inhabitants  of  that 
part  of  the  State  of  Virginia,  lying  west  of  the  Alleghany  mountains, 
and  such  parts  of  that  State  and  the  other  States  thereinbefore 
named  as  might  maintain  a  loyal  adhesion  to  the  Union  and  consti* 
tntion),  were  in  a  state  of  insurrection  against  the  United  States 
This  court  judicially  knows  that  the  county  of  Monroe  lies  west  of 
the  Alleghany  mountains,  and  was  not  therefore  embraced  in  the 
laid  proclamation,  and  so  not  declared  to  be  in  a  state  of  insurrection. 

By  the  president's  proclamation  of  July  1, 1862,  issued  in  pur« 
anance  of  an  act  of  congress  approved  June  7,  1862,  it  was 
declared  that  the  States  of  South  Carolina,  etc.,  naming  them  and 
Virginia,  except  the  following  counties:  Hancock,  Brooke,  Ohio, 
Marshall,  Wetzel,  Marion,  Monongalia,  Preston,  Taylor,  Pleasants, 
Tyler,  Ritchie,  Doddridge,  Harrison,  Wood,  Jackson,  Wirt,  Roane, 
Oalhonn,  Oilmer,  Barbour,  Tucker,  Lewis,  Braxton,  Boone,  Logan, 
Wyoming,  Webster,  Fayette,  and  Raleigh,  were  then  in  insurrection 
and  rebellion.  As  Monroe  is  not  excepted,  it  was  declared  to  be  in 
insurrection  and  rebellion.  The  use  of  the  word  "  States  '^  in  this 
proclamation,  instead  of  inhabitants  of  States  as  in  the  preceding 
proclamations,  was  manifestly  for  brevity,  and  not  to  change  the 
tense,  manifestly  the  same  in  all,  otherwise  it  would  be  inconsistent 


278      *  WEST  VIRGINIA, 


Caperton  v.  MarUn. 


with  the  theory  on  which  the  rebellion  was  suppressed,  and  the 
Union  maintained,  and  absurd  in  itself.  The  change  of  States  from 
peace  to  war  is  a  question  to  be  determined  and  declared  by  the 
political  department  of  the  government ;  and  being  so  done  and 
proclaimed,  the  courts  must  see  only  the  status  of  peace  existing  in 
Monroe  county  till  July  1, 1 862,  and  after  that  the  status  of  insur- 
rection and  rebellion,  until  April  2, 1866,  when  the  president^  by 
proclamation  of  that  date,  declared  the  insurrection,  which  before 
that  time  existed  in  Georgia,  South  Carolina,  Virginia,  North 
Carolina,  Tennessee,  Alabama,  Louisiana,  Arkansas,  Mississippi  and 
Florida,  was  then  at  an  end,  and  was  thenceforth  to  be  so  regarded, 
unless  civil  jurisdiction  was  actually  resumed,  and  loyal  coorti 
actually  organized  there  at  an  earlier  date. 

Since  then  the  arrest  and  imprisonment  is  the  trespass  com- 
plained of,  and  which  occurred  on  the  29th  of  June,  1862,  and  con- 
tinued thereafter,  until  July  22,  1862.  .  There  was  no  time  till  after 
April  2,  1866,  or  till  the  courts  of  this  State  were  organized  and 
actually  held  there^  when  the  party  injured  could  have  had  redress 
in  the  courts  of  Monroe  county;  not  in  the  rebel  courts  of  the 
county,  because  this  court  cannot  judicially  know  that  there  were 
any  such  courts  there,  and  if  there  were,  the  plaintiff  could  not  have 
hat  redress  in  them,  because  his  rights  were  wrongs  in  their  eyes^ 
and  the  defendant's  trespasses  not  only  justifiable,  but  official  duties^ 
patriotically  performed,  and  .therefore  to  be  commended,  and  him- 
self protected  rather  than  mulcted  in  damages  in  such  court,  the 
plaintiff  could  have  had  no  redress  in  a  loyal  court,  for,  in  point  of 
law,  none  could  exist  there,  while  the  status  of  the  county  was  that 
of  insurrection  and  rebellion,  which,  we  have  seen  by  the  proclama- 
tion cited,  existed  from  July  1, 1862,  to  April  2, 1866^  unless  that 
status  had  been  changed  by  the  actual  exercise  of  jurisdiction  by 
courts  restored. 

But  the  evidence  in  the  cause  also  shows  that  not  only  did  the 
condition  of  insurrection  and  rebellion  exist  for  the  time  in  Mon- 
roe county  as  a  legal  status,  but  also  as  a  stem  reality  and  matter 
of  fact 

The  action  was  brought  in  May  11,  1866.  It  was  not  baned, 
therefore,  because  no  period  of  limitation,  either  of  one  or*  more 
years,  within  which  he  was  allowed  by  law  to  sne,  or  within  which 
he  could  have  brought  his  suit,  had  expired  before  the  suit  was 
brought    For  in  addition  to  the  obstacles  above  suggested  to  his 
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flaing  sooner  than  April  2, 1866,  as  matters  of  law,  this  conrt  mnst 
take  judicial  notice  of  the  fact  that  there  never  were  any  loyal  courts 
oiganized  in  Monroe  county  from  June  11, 1861,  till  after  the  ces- 
sation of  actual  hostilities,  either  under  the  restored  goyemment  of 
Virginia  or  of  West  Virginia,  and  consequently  no  possibility  of 
ledress  by  a  suit  in  court  during  that  period,  to  the  plaintiff,  for  the 
injuries  complained  of. 

A  third  answer  to  the  defense  of  the  statute  of  limitations  is  the 
act  of  West  Virginia,  February  27,  1866,  declaring  that  the  period 
from  April  17, 1861,  to  the  date  of  the  act,  shall  not  be  counted  in 
computing  the  time  under  any  statute  of  limitations. 

This  act»  however,  is  assailed  as  repugnant  to  the  constitution, 
both  of  the  State  and  9f  the  United  States,  as  retrospective  and 
divesting  vested  rights ;  that  is,  it  is  claimed  that,  after  one  year  from 
the  trespass,  the  defendant  could  not  be  sued  for  it,  and  ho  acquired 
a  vested  right  to  be  never  after  sued  for  it  It  is  true  the  act  is 
retrospective,  for  it  says  so,  and  there  is  nothing  prohibiting  the  leg- 
islature from  passing  it  on  that  ground,  in  either  the  State  or  Fed- 
eral constitution.  Calder  v.  BaH,  3  Dall.  386 ;  Wyait  v.  Morris,  2 
W.  Va.  675. 

But  is  it  true  that  it  divests  any  vested  right  of  the  defendant  ? 
The  right  so  claimed  to  be  vested  is  immunity  from  a  just  liability, 
by  virtue  of  the  statute  of  limitations,  the  effect  and  operation  of 
which  were  suspended  in  the  county  of  Monroe  where  the  parties 
resided  and  the  liability  accrued,  during  the  whole  period  of  limita- 
tion, and  more.  It  was  so  suspended,  too,  by  reason  of  the  insur- 
rection and  rebellion  there  existing,  in  which  the  defendant  was  a 
participant,  and  in  aid  of  which  he  committed  the  trespass  com- 
plained o£  What  right  or  immunity  could  possibly  be  acquired 
under  a  suspended  law,  and  that  suspension  the  result  of  an  unlaw- 
ful combination  of  persons  in  resistance  to  the  execution  and 
enforcement  of  the  laws  by  the  lawfully  constituted  authority  that 
enacted  them  originally  ?  Surely  no  legal  right  could  be  acquired 
in  such  case,  nor  by  such  means.  The  lawful  government  could  not 
recognize  such  claim  to  immunity,  and  if  it  did,  it  is  perfectly 
competent  to  divest  it,  while  the  relation  of  enemy  exists,  as  the 
defendant  claims  the  act  of  February  27, 1866,  to  have  done  in  th;fl 
rase. 

In  the  case  of  Jackson  v.  Lamphire,  3  Pet.  290,  Mr.  Justice  Bald* 
WIK,  delivering  the  opinion  of  the  court,  said :  "  It  is  within  ths 
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nndoubted  powei  of  State  legislatures  to  pass  recordiug  actSy  by 
whicli  the  elder  grantee  shall  be  postponed  to  a  younger,  if  the  prior 
deed  is  not  recorded  within  the  limited  time,"  etc.  *  ♦  *  "  Such, 
too,  IB  the  power  to  pass  acts  of  limitations,  and  their  effects.  Rea- 
•0110  of  sound  policy  have  led  to  the  adoption  of  laws  of  both  de- 
scriptions, and  their  validity  cannot  be  questioned*  The  time  and 
manner  of  the  operation,  the  ezoeptions  to  them,  and  the  acts  from 
which  the  time  limited  shall  begin  to  run,  will  generally  depend  on 
the  sound  discretion  of  the  legislature,  according  to  the  nature  of 
the  titles,  the  situation  of  the  countiy,  and  the  emergency  which 
leads  to  their  enactment 

Here  there  was  a  state  of  civil  war,  and  all  through  the  State  dis- 
loyalty and  hostility  intermixed,  and  in  manj^  counties  varying  and 
intenkifying  until  it  terminated  in  insurrection  and  rebellion,  abso- 
lute and  exclusive. 

The  period,  however,  of  collapse  to  the  rebellion  was  manifestly  at 
hand,  when  the  act  in  question  was  passed.  The  situation  of  the 
country  and  the  emergency  which  led  to  the  enactment,  were  present 
and  real;  they  called  imperiously  for  wisdom  and  policy  in  provid- 
ing for  the  extraordinary  crisis  by  legislation  to  suit  the  occasion. 
And,  in  the  language  of  the  learned  judge,  '^  the  time  and  manner 
of  the  operation,  the  exceptions  to  them,  and  the  acta  from  which 
the  time  limited  shall  begin  to  run,  will  generally  depend  on  the 
sound  discretion  of  the  legislature,  according  to  the  nature  of  the 
titles,  the  situation  of  the  country,  emergencies,"  etc. 

Not  only  the  date  of  the  act,  but  its  application  to  certain  coun- 
ties only,  which  were  most  afflicted,  and  longest,  by  the  calamities 
of  insurrection,  clearly  shows  the  emergency  which  led  to  the  enact- 
ment, and  that  it  was  the  policy  of  the  legislature  to  provide  for  the 
wants  and  meet  the  situation  of  those  sections  of  the  country.  Nor 
is  it  for  the  courts  to  say  the  policy  was  not  wise  and  necessary. 
Nor  should  it  be  overlooked  that  there  is  a  marked  distinction  be- 
tween the  case  of  a  remedy  prolonged,  or  even  revived,  and  the  case 
of  a  remedy  cut  off  or  destroyed. 

The  latter  impairs  the  obligation  of  the  contract,  and  would  be 
repugnant  to  the  constitution  on  that  account,  and  therefore  void ; 
but  not  so  the  former. 

To  extend  to  one  who  has  a  right,  but  has  lost  the  remedy,  the 
statute  gave,  or  permitted  to  him  a  new  remedy,  does  no  wrong  nor 
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tigiistioe  to  any  one,  necessarily,  nor  does  it  impair  the  obligation  of 
any  contract^  nor  invade  a  vested  right 

A  debt  barred  by  the  statute  of  limitations  is  not  Tested  of  right 
in  the  debtor,  nor  is  the  right  of  the  creditor  to  it  thereby  dirested, 
though  the  remedy  is  barred.  Such  is  the  universal  sense  of  man- 
kind,  and  such  is  the  law,  and,  therefore,  it  is  a  good  consideration 
for  a  new  promise.  So,  also,  a  debt  discharged  by  bankruptcy.  The 
objection  that  the  power  to  pass  retrospective  laws  is  a  dangerous 
power,  and  liable  to  abuse,  is  no  argument  against  the  existence  of 
the  power,  subject  to  the  constitutional  restrictions  against  ex  post 
facto  laws,  and  such  as  impair  the  obligation  of  contracts ;  and  it  is 
equally  true  that  it  is  a  power  eminently  conservative,  and  so  essen- 
tial that  but  few  of  the  States  have  ever  yet  prohibited,  in  their  con- 
•titutions,  the  exercise  of  it  by  the  legislature,  when  it  might  be 
thought  necessary  and  proper  for  the  public  weal. 

I  have  not  thought  necessary  to  cite  and  review  the  numerous 
and  conflicting  authorities  on  the  subject,  but  content  myself  with 
resting  my  conclusion  on  the  views  above  indicated,  and  the  peculiar 
and  extraordinary  conditions  of  the  country,  the  emergencies  re- 
quiring redress,  and  the  legislative  powers  of  a  State,  and  the  limi- 
tations thereon  in  the  Federal  and  State  constitutions.  And  my 
eonclusion  in  the  premises  is  that  tlie  act  is  not  unconstitutional. 

Concurring,  therefore,  in  the  determination  of  the  other  points 
decided  in  the  cause,  I  must  concur  also  in  affirming  the  judgment 

J.,  also  delivered  an  opinion  in  favor  of  affirmanoOi 
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benies  in  war  have  no  right  to  enter  and  lue  the  coarta  of  the  miw^ttiB  party  * 
bat  It  is  competent  for  the  legislature  to  permit  them  to  do  bo  on  such  terms 
•0  it  may  prescribe. 

Ad  act  of  the  legislature  of  West  Virginia  prohibiting  a  party  against  whom  a 
Judgment  has  been  recovered  as  an  absent  defendant  from  appearing  ia 
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oourt  and  opening  the  judgment  unless  he  would  take  a  prescribed  oathy  in 
effect  purging  himself  from  all  oomplicity  with  the  rebellion,  is  oonatite- 
tional.* 

Acnox  of  trespass.    The  opinion  states  the  case. 

Bogge8,  for  appellants. 

SUifUon  it  AUisony  for  appellee. 

Bro  a  Ny  President.  Carnkadon,  the  defendant  in  error,  sued  and 
recovered  a  judgment  in*  1864,  on  attachment  against  the  plaintiffH 
in  error  for  an  alleged  trespass  in  taking  and  carrying  away  hL» 
cattle.  In  September,  I860,  the  plaintiffs  in  error,  by  tht^ir  attoraeyt 
presented  their  petition  in  oourt  for  a  rehearing  of  the  case,  but  not 
in  conformity  with  the  act  of  February  11,  1865,  and  asked  to  have 
the  same  filed  ;  to  which  the  defendant  in  error  objected,  and  upon 
consideration  the  court  refused  to  permit  the  petition  to  be  filed^ 
because  the  affidavit  to  it  did  not  conform  to  the  provisions  of  the 
said  act  To  this  refusal  of  the  court  the  plaintiffs  in  error  excepted, 
and  the  ruling  of  the  court  in  rejecting  the  petition  is  the  subject 
of  review  in  thb  case.     But  as  the  ruling  of  the  court  is  in  con- 

^An  act  of  February  11,  1865:  ^*S7.  If  a  defendant,  against  whom,  on  pablication,  a  Judg- 
ment or  decree  has  been  or  shall  hereafter  be  rendered  in  an  action  or  suit  in  which 
an  attachment  has  been  or  may  be  sued  out  and  levied,  as  provided  in  this  chapter,  or 
his  personal  representatives,  shall  return  to  or  appear  openly  in  this  ^tate,  he  may, 
within  one  year  after  a  copy  of  such  Judgment  or  decree  shall  be  served  upon  him,  at 
the  instance  of  the  plaintiff,  or  within  fire  years  faom  tbe  date  of  such  Judgment  or 
decree,  if  he  be  not  so  served,  peition  to  have  tiie  proceedings  reheard.  *  *  •  The 
■aid  petition,  when  nut  presented  on  behalf  of  a  corporation,  shall  be  accompanied  by 
the  affidavit  of  such  defendant,  or  his  personal  representative,  stating  tbe  following 
facts:  Firsts  That  such  defendant  never  voluntarily  bore  arms  against  the  United 
States,  the  reH)rganized  government  of  Virginia  or  the  State  of  West  Virginia. 
Second^  That  such  defendant  never  voluntarily  gave  aid  or  conifort  to  persons  engi^red 
In  armed  hostility  against  the  United  States,  the  re-organized  government  of  Virginia 
or  the  State  of  Wes  Virginia,  by  countenancing,  counseling  or  encouraging  thciu 
therein.  Thirds  That  such  defendant  never  sought,  accepted  nor  attempted  to  ezer- 
dse  any  office  or  appointment  whatever,  c  vil  or  military,  under  any  authority,  or  pre- 
luded authority,  hostile  to  the  United  States,  the  re-organized  government  cf  Vir 
ginia  or  the  State  of  West  Virginia.  Fourth,  That  such  defendant  never  yielded  any 
voluntary  support  to  any  government,  or  pretended  government,  power  or  constitution, 
within  the  United  States,  hostile  or  Inimical  thereto,  or  hostile  or  inimical  to  the  i^ 
organized  government  of  Virginia  or  the  State  of  West  Virginia:  Provided^  neverthe- 
len,  that  if  the  judgment  or  decree  be  against  several  defendants  upon  a  demand 
founded  on  contract,  the  court  may  order  a  rehearing  and  permit  defense  to  be  made 
on  behalf  of  all  the  said  defendants,  if  the  petition  be  accompanied  by  an  alBdavtt 
of  any  one  of  them  stating  the  facta  above  mentioned,**  eto> 
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formity  with  the  act  of  February  11,  1865,  the  validity  of  the  act, 
mnd  the  power  of  the  legislature  to  enact  it  become  the  grave  subject 
of  consideration. 

After  a  careful  consideration  of  the  subject  presented  in  this  case 
the  argumenta  of  counsel  and  the  various  authorities  cited,  I  have 
come  to  the  following  conclusions. 

1.  That  enemies  in  war  have  no  right  to  enter  and  use  the  courts 
of  the  adverse  party. 

8.  That  it  is  competent  for  the  legislature  to  permit  them  to  do 
ao  on  Boch  terms  as  the  legislature  may  prescribe. 

8.  That  the  exercise  of  these  powers  is  within  the  scope  of  legis- 
lative discretion ;  and  is  not  repugnant  to  the  constitution  of  the 
United  States  nor  to  the  constitution  of  this  State  ;  neither  does  it 
transcend  the  limits  of  legislative  power,  as  it  springs  originally 
from  the  social  compact. 

4.  That  such  a  power  in  the  State  is  conservative  and  remedial, 
and  not  akin  to  despotism  nor  for  the  sake  of  punishment. 

5.  That  war  gives  the  right,^^rante  bellOf  to  forfeit  and  confiscate 
the  property  and  debts  of  the  enemy. 

6.  That  these  rights  and  powers  apply  as  well  to  the  lawful  gov- 
ernment, whether  State  or  national,  in  a  civil  war  to  suppress  a 
rebellion,  as  to  independent  sovereignties  in  international  wars. 

7.  That  in  such  a  war  it  is  competent  to  the  established  and  lawful 
government  to  yield  its  sovereign,  as  well  as  its  belligerent,  powers, 
to  suppress  the  rebellion  and  punish  the  insurgents. 

Whether  it  is  politic  and  wise  to  exert  these  powers  in  a  particu- 
lar instance  or  in  a  particular  manner,  or  to  a  given  extent,  is  a 
question  not  properly  belonging  to  the  court  to  determine,  but 
rather  for  the  legislative  discretion. 

Satbfied  of  the  existence  of  the  power  4>f  the  legislature,  and  the 
obligation  of  its  action  upon  the  people,  the  business  of  the  court  is 
to  expound  and  apply,  and  learre  to  the  legislature  to  alter  or  repeaL 
And,  now,  applying  these  principles  to  the  case  at  bar :  a  civil  war 
existed,  in  which  the  government  of  the  United  States  was  endeavor- 
ing to  suppress  the  rebellion  of  a  portion  of  the  people  against  its 
lawful  authority.  The  State  of  Virginia,  through  her  re  organized 
government,  prior  to  the  division  of  the  State,  and  the  SState  of 
West  Virginia  subsequently  lent  their  aid,  as  in  duty  bound,  in  that 
general  effort ;  but,  in  addition  to  that^  they  organized  and  equipped 
military  forces  of  their  own  respectively,  at  their  own  expense,  which, 
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acting  under  the  command  of  their  respective  officers,  and  inde- 
pendentlv  of  the  armies  of  the  Union,  were  employed  by  them  in 
their  own  defense  against  their  common  enemies  who  invafled  their 
territories,  killed,  captured,  carried  off,  and  imprisoned  their  loyal 
people,  and  sought  by  military  force  to  subvert  their  governments 
and  annihilate  the  existence  of  one  of  those  States,  and  to  subject 
the  people  of  both  to  a  hostile  and  treasonable  jurisdiction. 

And  this  state  of  things  is  recognized  by  numerous  acts  of  the 
legislature,  tlie  proclamation  of  the  governor,  and  other  executive 
documents;  and  by  the  courts  throughout  the  State.  Pending  this 
state  of  war,  and  as  a  war  measure,  the  State  of  West  Virginia  had 
an  undoubted  right  to  defend  herself,  as  well  by  the  exercise  of  her 
military  powers,  when  the  government  of  the  United  States  failed 
to  render  adequate  protection,  as  by  the  exertion  of  her  sovereign 
powers.  To  that  end,  she  also  had  a  right  to  forfeit  and  confiscate 
the  property  and  debts  of  her  enemies,  and  close  her  courts  against 
their  entrance  and  use,  save  upon  such  terms  as  she  might  pre- 
scribe ;  and  so  she  did,  and  the  act  in  question  is  but  one  of  a  num- 
ber of  the  like  kind.  It  prohibits  a  party  against  whom  a  jndg* 
ment  has  been  recovered  as  an  absent  defendant  in  sympathy  with 
the  rebellion,  who  left  his  home  on  that  account,  so  that  process 
could  not  be  served  on  him,  from  appearing  in  court  and  openmg 
said  judgment,  unless  he  would  take  a  prescribed  oath  in  effect 
purging  himself  from  all  complicity  with  said  rebellion.  The  State 
of  West  Virginia  had  the  power  to  pass  that  act. 

The  British  parliament  has  exercised  like  power  in  passing  oon- 
fiscation  acts.  The  colonial  legislature  of  Virginia  did  the  same 
in  the  Bacon  rebellion,  with  circumstances  of  great  harshness  and 
severity. 

All  the  States  of  the  Union  did  it  in  the  war  of  the  revolution. 
The  American  congress  has  done  it  in  a  series  of  acts  in  the  present 
rebellion.  So,  also,  all  the  border  States,  by  which  is  meant  the 
States  bordering  on  the  hostile  districts  in  the  late  rebellion,  and 
whose  territories  and  people  were  particularly  involved  more  or  less 
in  the  hostilities. 

This  right  of  the  States  to  confiscate  the  enemies*  property,  and 
to  punish  traitors,  is  fully  recognized  by  Great  Britain  and  the 
United  States  in  the  treaty  of  1783.  See  the  case  of  Reed  v.  Reed 
6  Call.  161,  where  the  subject  of  these  confiscation  laws,  and  espe* 
cially  the  Virginia  act,  was  considered  and  discussed  with  learning 
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and  ability.  Judge  Roane  said :  "  Perhaps  I  shall  be  warranted  in 
saying  that  there  were,  in  fact,  such  confiscations  made  by  every 
State  in  the  Union.  See  Hammond's  letter  to  Jefferson.  *  ♦  • 
The  Virginia  act  upon  this  subject,  after  reciting  that,  by  the 
Declaration  of  Independence  by  the  United  States,  the  residuary 
subjects  of  the  British  empire  became  enemies  and  aliens  to  the 
said  State,  enacts  that  all  the  property  lying  within  the  common- 
wealth belonging  at  that  time  to  any  British  subject,  etc.,  shall  be 
deemed  to  be  vested  in  the  commonwealth ;  and  a  subsequent  clauae 
describes  who  shall  be  deemed  British  subjects  within  the  meaning 
of  the  act.    October,  1779,  chap.  14. 

''The  passage  of  the  act,  ipso  facto,  confiscated  the  property  there- 
in contemplated ;  and  the  only  inquiry  necessary  to  be  made,  or 
which,  in  fact,  was  made  (see  inquisitions  in  the  office  of  the  general 
court),  under  this  act,  as  it  respects  the  proprietors  of  the  land,  was 
whether  he  were  a  British  subject  or  not,  within  the  meaning  of  the 
act;  there  was  no  inquiry  whether  he  was,  by  law,  an  alien.   ♦  ♦   • 

"  During  the  existence  of  the  war,  the  ordinary  law  of  escheat  and 
forfeiture  had  not  been  put  in  force  against  British  subjects.  It  had 
yielded  to  the  more  powerful  and  direct  course  of  legislative  con- 
fiscation which  was  deemed  preferable  and  was  universally  pursued." 
Again:  "This  article  (of  the  treaty  of  1783),  upon  the  whole 
context  of  it  taken  together,  can  only  relate  to  those  who,  being 
American  citizens,  afterward  became  refugees  and  joined  the  enemy ; 
it  cannot  relate  (in  a  collective  point  of  view)  to  real  British  sub- 
je«*t8.  Keeping  out  of  view,  for  the  present,  that  member  of  the 
article  which  prohibits  future  confiscations,  and  which  requires  a 
more  particular  examination,  would  it  not  be  absurd  to  stipulate 
that,  after  peace  had  taken  place  between  the  two  nations,  we  should 
commence  no  prosecutions  against  real  British  subjects  for  the  part 
they  had  taken  in  the  war?  That  part  was  not  in  them  a  culpable 
part;  it  was  one  which  their  duty  and  allegiance  as  subjects  re- 
quired them  to  take.  Not  residing  in  this  country,  nor  being 
oppressed  as  the  Americans  were,  it  was  not  their  business  to  join 
in  our  revolt,  nor  to  take  part  in  our  battles. 

If  there  had  been  no  such  article  in  the  treaty,  and  America  had 
thereafter  commenced  such  prosecutions  against  British  subjects, 
Great  Britain  would  have  justly  considered  them  as  acts  of  hostility 
against  her.  This  provision,  thon,  as  relative  to  real  British  Bub- 
iects,  is  wholly  suporflnons  and  nniiorossary ;  it  shall  not,  therefore. 
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be  construed  to  have  relation  to  them.  But  with  respect  to  the 
American  refugee^  this  stipalation  was  strictly  necessary  and  proper. 
They  did  become  citizens  of  the  American  States,  and  without 
expatriating  themselves,  had  joined  the  standard  of  the  enemy. 
After  the  peace,  the  several  States  might  justly  have  called  these, 
their  offending  citizens,  to  a  severe  account  for  their  conduct;  but 
the  humanity  and  honor  of  the  British  nation  was  deeply  interested 
to  protect  them ;  to  protect  these  American  traitors  from  the  ven- 
geance of  their  own  governments.  The  latter  part  of  this  article, 
therefore,  applies  exclusively  to  them,  however  it  may  be  with  the 
former.  The  interdiction  of  prosecutions  for  the  part  they  had 
taken  in  the  war,  and  loss  or  damage  accruing  therefrom,  as  it 
related  only  to  them,  so  it  alone  effectually  secured  them  from  such 
common-law  forfeitures  as  were  incident  to  attainders  or  prosecu- 
tions for  treason.  As  to  confiscations,  in  relation  to  these  persons, 
as  they  were  not  legally  aliens  in  the  several  States,  they  wers 
already  sufficiently  safe  from  the  effects  of  the  laws  of  alienage. 

"  The  inhibitions,  then,  of  legislative  confiscations,  conjoined  with 
the  interdiction  of  prosecutions  on  account  of  tlie  part  taken  in  the 
war,  would  entirely  secure  and  protect  the  refugees." 

It  seems  to  me  that  much  confusion  is  produced  in  the  minds  of 
men  by  failing  to  keep  in  view  an  important  distinction  between 
the  powers  of  a  government  in  war  and  in  peace,  and  what  a  govern* 
ment  may  lawfully  do  to  its  enemies  in  war,  which  it  might  not  do 
to  its  loyal  citizens,  even  in  the  midst  of  war,  nor  to  an  alien  who 
is  not  an  enemy.  And  in  the  case  referred  to.  Judge  Roanb  said: 
**  Besides  this  ordinary  and  municipal  right  of  forfeiture,  there  ia 
as  I  have  before  said,  an  extraordinary  one  accruing  to  belligerent 
nations,  of  confiscating  the  property  of  their  enemies.  This  right 
does  not  await  and  attend  on  the  contingent  event  of  a  purchase 
by,  or  descent  to,  an  alien ;  it  affects  property  then  actually  holden 
by  the  enemy ;  it  is  not  carried  into  effect  by  the  ordinary  course 
of  the  municipal  laws ;  the  property  is  seized  and  confiscated  by  an 
extraordinary  act  of  the  government  of  the  belligerent  nation.  It  if 
seized,  not  because  it  is  the  property  of  the  alien,  but  of  an  enemy. 
This  right  is  technically  and  properly  denominated  a  right  of 
confiscation ;  I  know  of  no  other  term  which  will  properly  desig* 
naie  it" 

It  seems  to  be  supposed  that,  although  the  government  may  con^ 
fiscate  the  property  of  its  alien  enemies,  yet  that  it  cannot,  so  deal 
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with  the  property  of  those  of  its  enemies  who  are  not  aliens,  but 
citizens.  And  the  reason  urged  for  this  strange  theory  is,  that  being 
dtizenSy  if  guilty  of  treason  and  rebellion,  they  can  only  be  tried 
for  those  crimes  by  indictment  according  to  the  course  of  the  com- 
mon law,  and  that,  until  so  convicted,  the  fact  cannot  appear  whicii 
makes  them  enemie&  It  might  be  that  a  law  which  should  punish 
the  parties  criminated  for  their  treason  and  rebellion,  otherwise  than 
according  to  the  common  law,  would  be  repugnant  to  the  constitu- 
tion, because  that  makes  no  distinction  in  the  trial  of  a  party  for 
those  crimes,  whether  he  be  citizen,  friend  or  enemy.  But  in  such 
case  the  party  is  not  dealt  with  as  an  enemy,  but  simply  as  an  indi- 
Tidnal,  for  his  alleged  violation  of  the  law.  But  when  a  government 
makes  war  upon  its  enemies,  its  right  to  confiscate  their  property  as 
a  war  measure  is  unquestionable ;  and  it  is  the  same  whether  its 
enemies  be  citizens  or  aliens,  or  both;  nor  is  it  limited  to  this 
right  of  confiscation  by  any  means,  but  the  enemies,  whether  citi- 
lens  or  aliens,  may  be  lawfully  slain  in  battle  or  captured  and 
detained  as  prisoners  of  war  till  the  war  ends,  or  till  exchanged ; 
their  arms,  ammunition  and  stores  may  be  lawfully  taken  and 
used  or  destroyed;  articles,  contraband  of  war,  being  sent  to  them, 
may  be  lawfully  confiscated ;  their  -porta  may  be  lawfully  blocka 
ded,  their  property  on  the  high  seas  may  be  lawfully  seized  as 
prizes  of  war,  and  many  other  things  may  be  lawfully  done  to  them, 
which  it  would  not  be  lawful  to  do,  but  for  the  fact  of  the  existence 
of  a  state  of  war,  and  the  character  of  the  parties  affected  as  enemiest 

In  the  Prize  Cases,  2  Black,  it  was  said  by  Judge  Griek,  deliver- 
mg  the  opinion  of  the  supreme  court  of  the  United  States,  tliat 
**  they  have  cast  off  their  allegiance,  and  made  war  on  their  govern- 
ment, and  are  none  the  less  enemies  because  thejF  are  traitors/'  In 
other  words,  he  asserts  unequivocally  in  this  proposition,  that  rebels 
m  a  civil  war  are  both  traitors  and  enemies,  and  the  one  no  less 
because  of  the  other ;  and  they  are  equally  liable  to  be  dealt  with  in 
either  character  by  the  lawful  government 

When  the  judgment  in  question  was  rendered  in  1864,  on  attach- 
ment against  the  property  of  the  plaintiffs  in  error,  if  not  enemies, 
they  had  the  right,  upon  complying  with  the  requisitions  prescribed 
by  the  legislature  in  the  form  of  the  statute  then  existing,  to  appeal 
and  show  cause  why  the  said  judgment  should  not  be  set  aside,  and 
a  new  judgment  rendered  on  the  new  case  so  presented;  butting 
privili^ge  could  only  be  had  on  the  terms  prescribed.    If  the  plain* 
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tiffs  in  error  were  enemies  when  the  judgment  was  rendered  thej 
had  no  such  right  or  privilege  as  above  stated. 

For  it  is  too  clear  and  well  settled  to  admit  of  debate,  that  an 
enemy  has  no  right  to  invoke  the  aid  of  the  oonrts  any  more  than  of 
the  legislature  or  executive  of  the  other  belligerent. 

That  it  was  competent  to  the  legislature  to  alter  or  modify  the 
terms  and  conditions  of  the  preceding  statute  cannot,  as  a  general 
proposition,  be  questioned,  provided  no  vested  right  was  thereby 
invaded. 

Now  when  the  act  in  question  passed  on  the  11th  of  February, 
1865,  not  only  a  state  of -public  war  existed,  but  a  state  of  actual 
hostilities  existed,  and  the  embattled  hosts  were  collecting  all  their 
powers  for  a  renewal  of  the  desperate  conflict,  which  wasted  the 
nation  in  its  friends  and  foes^  and  periled  the  very  existence  of  the 
Union  and  the  State. 

The  object  of  the  act,  then,  would  seem  to  have  been,  not  so 
much  to  take  away  any  right  which  the  enemies  of  the  State  and  of 
the  Union  had,  to  invoke  the  aid  and  command  the  services  of  the 
courts  in  undoing  what  they  had  done  in  behalf  of  the  suitor,  but  to 
provide  a  more  easy,  simple,  and  practical  mode  of  distinguishing 
between  friends  and  enemies,  or,  in  other  words,  who  had  a  right  to 
appear  and  be  heard,  and  who  had  not 

Now,  if  the  plaintiffs  were  enemies,  within  the  purview  of  the  act 
at  the  time  it  passed,  they  had  no  right,  as  we  have  seen,  to  appear 
and  demand  a  rehearing.  It  is  not,  I  believe,  seriously  denied,  even 
by  the  most  strenuous  opposers  of  the  power  of  the  legislature  to 
abolish  slavery,  that  it  is  competent  to  liberate  the  post  iiaH,  without 
violating  the  vested  rights  of  property.  By  the  law,  the  master  of 
the  slave  mother  would  be  the  owner  of  the  slave  child  when  it  is 
born,  but  not  before,  and  if  before  its  birth  the  law  which  would 
enslave  it  should  be  repealed,  or  which  is  equivalent,  if  a  law  should 
be  passed  making  the  child  free  as  soon  as  born,  it  could  not  be 
maintained  as  in  violation  of  any  vested  right  in  the  master  of  the 
mother. 

So,  too,  in  this  case,  if  the  plaintiffs  were  enemies,  having  no  right, 
as  we  have  seen,  either  before  or  after  the  passage  of  the  act  in  ques- 
tion  to  appear  and  litigate  the  case  once  determined,  so  long  as  the 
war  lasted,  or  at  least  so  long  as  their  character  of  enemies  contin. 
ned,  they  had  but  a  contingent  possibility  of  doing  so  after  the  war 
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was  oyer,  but  this  possibility  was  contingent  on  the  chance  of  a 
legislatiye  prohibition  in  the  mean  time. 

If  an  enemy  of  the  State  had  property  within  its  jurisdiction,  such 
enemy  oould  ^ot  sue  for  it  in  the  courts  of  that  State  pending  the 
war,  though  he  might  do  so  after  the  return  of  peace,  so  far  as  the 
eommon  law  is  concerned  {Sanderson  y.  Morgan,  39  N.  Y.  231)9 
unless  prohibited  by  some  positiye  restriction  on  the  part  of  the 
offended  State.  But  pending  the  war,  his  property  might  lawfully 
be  confiscated,  and  then  his  right  to  sue  for  it,  e^en  after  the  return 
ef  peace,  would  be  lost  or  destroyed. 

And  the  same  effect  as  to  the  enemy  would  foUow  if  the  State 
should  prohibit  the  reyiyal  of  the  priyilege  to  sue  or  litigate  for  the 
same  subjeotrmatten  But  this  latter  is  not  eyen  substantially  the 
effect  of  the  act  in  question,  for  it  confiscates  no  property  nor  took 
away  any  existing  or  yested  right  to  sue ;  it  simply  defeats  in  a  cer- 
tain eyent  the  reviyal  of  a  contingent  possibility  of  a  right  to  have 
a  rehearing  of  a  case  once  determined ;  such  as  Judge  Roane,  in  the 
case  of  Reed  y.  Reed,  calls,  ^  not  actual  interests,  but  mere  possibil- 
ities of  interest^''  interests  emphatically  in  nudihus  ;  interests  often 
assailed  by  the  acts  of  our  legislature,  and  reprobated  by  the  decis- 
ions of  our  courts.  As  well  might  the  eldest  sons  of  our  citizens 
complain  of  the  destruction  of  the  rights  of  primogeniture,  leaving 
their  fathers,  as  these  British  subjects  object,  that  long  antecedent 
to  the  accruing  of  their  claims,  they  should  be  thrown  into  the  class 
of  aliens  by  the  natural  and  necessary  effect  of  onr  pre-existing  mu- 
nicipal regulations. 

How  far  the  yalidity  of  the  act  in  question  may  be  affected  by 
other  cases  which  may  arise  under  it,  I  do  not  feel  called  on  to  con- 
sider, but  coiifine  myself  to  its  application  to  the  case  at  bar ;  and 
in  doing  so,  I  am  constrained  to  say  I  see  nothing  in  it  repugnant 
to  the  constitution,  nor  does  it,  so  far  as  this  case  is  concerned,  tran- 
scend the  just  limits  of  legislative  power  as  it  is  derived  originally 
from  the  social  compact 

For  it  is  not  to  be  denied  that  not  only  is  the  exercise  of  legisla- 
tiye power  limited  and  constrained  by  the  organio  law  which  the 
people,  the  source  of  all  power,  haye  ordained  in  the  form  of  the 
constitution ;  but  ciyil  power  is  itself  limited  by  its  own  nature  to 
the  objects  of  the  ciyil  compact.  For,  as  Mr.  Rutherford,  in  his 
Institutes  on  Natural  Law,  has  well  said,  that,  ''as  this  is  a  power 
formed  for  certain  purposes,  it  cannot  in  its  own  nature  be  so  far 
Vol.  VI.— 37 
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abaolute  as  to  be  free  either  to  promote  those  purposes  or  to  preyent 
them." 

The  Bill  of  Rights  of  Virginia^  unanimously  adopted  Jane  19» 
1776y  and  re-affirmed  repeatedly  by  the  conventions  and  the  people, 
declared  that  ^'all  power  is  derived  from  the  people/'  and  ''that 
government  is  instituted  for  their  benefit  and  protection."  Quickly 
following  this  solemn  announcement,  the  Declaration  of  Independ- 
ence repeated  the  important  truth,  that  *^  governments  derive  their 
just  powers  from  the  consent  of  the  governed,"  and  are  instituted 
to  secure  the  rights  of  life,  liberty,  and  happiness.  The  same 
doctrine  is  re-ordaiued  in  the  constitution  of  our  own  State.  The 
learned  author  of  the  Institutes  on  Natural  Law,  before  referred  to, 
page  370,  also  says :  "  This  power  of  civil  society  to  alter  or  restrain 
the  rights  of  mankind  is  limited  by  its  own  nature.  It  extends  no 
further  than  the  purposes  of  the  social  compact,  by  which  it  was 
produced ;  as  the  ]mrties  to  this  compact  only  bind  themselves  to 
act  for  the  common  good  of  the  whole  society  and  of  its  several 
parts,  so  the  power  which  is  produced  by  this  compact  can,  in  its 
own  nature,  extend  only  to  such  restraints  or  alterations  of  any  of 
the  rights  of  mankind,  as  in  the  judgment  of  the  comm(  n  under«> 
standing  ai'e  necessary  or  conducive  to  those  purposes.  Civil  Kgis* 
lative  power,  therefore,  is  not  in  the  strict  sense  of  the  word  aa 
absolute  power  of  restraining  or  altering  the  rights  of  the  subjects; 
it  is  limited  in  its  own  nature  to  its  proper  objects;  to  those  rights 
only  in  which  the  common  good  of  the  society,  or  of  its  several 
parts,  require  some  restraint  or  alteration.  So  that  whenever  we 
call  the  civil  legislative  power,  either  of  society  in  genenil,  or  of  a 
particular  legislative  body  within  any  society,  an  absolute  legislative 
power,  we  can  only  mean  that  it  h sis  no  external  check  upon  it  in 
fact;  for  all  civil  legislative  power  is,  in  its  own  nature,  under  an 
internal  check  of  right;  it  is  a  power  of  restraining  or  altering  ths 
rights  of  the  subjects  for  the  purpose  of  advancing  or  securing  the 
general  good,  and  not  of  restraining  or  altering  them  for  any  pur- 
pose whatever,  and  much  less,  for  no  pui*i>ose  at  all.  This  internal 
check  may  possibly  fail  of  guarding  the  rights  of  individuals  against 
undue  restraints  or  alterations;  because,  by  the  consent  of  snoh 
individuals,  when  they  became  members  of  a  civil  society,  they  le^k 
it  to  the  common  understanding  of  such  society  to  detennuu  miat 
restraints  or  alterations  of  their  rights  might  be  necessary  or  conda« 
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oiye  to  the  general  good;  and  the  society  may  possibly  abuse  thia 
trost. 

^The  danger  is  still  greater  if  the  society  has  gone  further,  and 
baa  fsstablished  a  particular  legislative  body,  for  this  point  is  then 
left  1-)  be  determined  by  the  understanding  of  such  legislative  body. 
To  prevent  such  abuse,  it  is  necessary  to  provide  some  external 
checks  upon  the  exercise  of  civil  legislative  powers;  more  especially 
when  it  is  not  exercised  by  the  whole  collective  body  of  the  society^ 
but  by  some  particular  part  of  it,  which  is  called  its  legislative  body. 
For,  though  it  is  possible  that  the  whole  collective  body,  if  it  could 
conveniently  meet  together,  might,  in  the  laws  which  it  makes, 
exceed  the  limits  of  legislative  power,  and  restrain  or  alter 
the  rights  of  individuals,  where  the  good  of  the  whole,  or  of  its 
several  parts,  required  no  such  restraint  or  alteration ;  yet  it  is  not 
very  likely  that  this  would  happen,  because,  as  each  of  the  members 
will  be  ready  to  take  care  of  his  own  particular  interest,  it  is  not 
likely  that  any  of  the  rights  of  individuals  should  be  altered  or 
restrained  by  the  act  of  all  or  a  majority,  unless  the  restraint  or 
alteration  was  necessary  or  conducive  to  the  proper  ends  of  civil 
society.  But  where  the  legislative  power  is  intrusted  with  a  part 
of  the  society,  if  this  legislative  body  has  no  checks  upon  it,  besides 
the  internal  check  of  natural  rights  it  might  be  led,  by  motives  of 
private  interest  or  by  caprice  or  by  partial  regard,  to  alter  or  restrain 
the  rights  of  some  or  of  all  the  subjects,  without  any  view  to  the 
general  benefit  It  is  the  business  of  the  politician,  in  order  to 
guard  against  any  such  excess  in  the  exercise  of  legislative  power^ 
to  contrive  some  external  checks  upon  the  legislative  body.'^ 

And  in  this  respect,  it  is  our  good  fortune  to  live  in  a  State  whoso 
constitution  has  provided  for  this  contingency  so  clearly  presented 
by  the  learned  author.  It  is  effectually  done,  in  addition  to  other 
provisions  of  the  constitution,  in  the  establishment  of  co-ordinato 
and  independent  departments  of  the  government;  the  judiciary,  no 
less  than  the  legislature,  deriving  its  just  powers  from  the  same 
fountain  and  source  of  all  govenimental  power,  the  people,  and  each 
prohibited  to  exercise  the  powers  properly  belonging  to  the  other. 
That  is,  the  judiciary  cannot  turn  legislature  and  make  laws,  nor 
can  the  legislature  convert  itself  into  a  judicial  tribunal  to  expound, 
apply  and  execute  the  laws,  save  in  the  particulars  pointed  out  and 
conferred  in  the  constitution. 

One  of  the  most  solemn  and  responsible  duties  of  the  judiciary 
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in  the  exercise  of  its  high  functions  is  to  determine  what  the  law 
is ;  what  the  solemn  sanctions  which  make  it  such,  or  whether 
within  the  scope  of  legislative  authority,  without  which  it  is  but 
the  unauthorized  mandate  of  usurpation  or  despotism.  Should^ 
therefore,  the  legislature  assume  to  exercise  a  power,  though  not 
prohibited  by  the  express  limitations  of  the  constitution,  yet  should 
be  no  part  of  the  civil  power  springing  from  the  social  compact, 
but  an  unwarrantable  usurpation  of  arbitrary  power,  it  would  be 
the  solemn  duty  of  the  judiciary  to  interpose  in  the  exercise  of  its 
judicial  functions,  and  pronounce  the  pretended  law  a  nullity. 
Nor  could  the  courts  shrink  from  this  high  duty  any  more  in 
such  a  case  than  in  the  case  of  a  plain  and  palpable  violation  of 
the  constitution.  Entertaining  these  views,  I  should  not  hesitate 
to  pronounce  this  statute  void,  if  I  thought  it  plainly  obnoxious  to 
either  of  these  objections. 

A  like  view  is  indicated  by  Chief  Justice  Marshall,  in 
Fletcher  v.  Pecky  6  Cranch,  136,  when  he  said:  "It  may  well  be 
doubted,  whether  the  nature  of  society  and  of  government  does 
not  prescribe  some  limits  to  the  legislative  power ;  and  if  any  be 
prescribed,  where  are  they  to  be  found,  and  if  the  property  of  an 
individual,  fairly  and  honestly  acquired,  may  be  seized  withont 
Ci)ini)ensation.  To  the  legislature,  all  legislative  power  is  granted^ 
but  tlie  question  whether  the  act  of  transferring  the  property  of  an 
individual  to  the  public  be  in  the  nature  of  the  legislative  power,  is 
well  worthy  of  serious  reflection."  See,  also,  Chase's  opinion  in 
CM&r  V.  BuU,  3  Dal.  388,  and  Wilkinson  v.  Leland,  2  Pet  627. 

The  objection,  therefore,  that  this  act  violates  vested  rights,  and 
is  also  an  ex  post  facto  law,  I  do  not  think  well  taken.  I  have  not 
been  able  to  see  that  it  is  obnoxious  on  either  of  these  grounds,  so 
far  as  this  case  is  concerned. 

When  a  case  shall  arise  resting  on  these  objections,  and  to  which 
they  may  be  properly  applicable,  it  will  be  time  enough  tlien  to 
consider  and  determine  them.  With  the  views  I  have  taken  of 
this  case,  I  have  not  fonnd  it  either  necessary  or  proper  to  do  ao 
now. 

I  think,  therefore,  the  judgment  of  the  court  appealed  from 
should  be  aflELrmed^  with  oostB  to  the  defendant  in  error.  Max- 
WEIL,  J.,  concurred. 

Judgment  affirmed. 
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(4W.  ya.766.) 
InOiekneiU — eonektdinff  wordg,   Imp&aehmefU  of  wUhsm, 

The  coDBtitiitlon  of  Went  Virginia  provides  that  indietmente  shall  oondud* 
"agalsBt  the  peace  and  dignity  of  the  State  of  West  Virginia."  Held  (1)» 
that  an  indictment  oondading  "  against  the  peace  and  dignity  of  the  State  of 
W.  Virginia "  was  insi^dent,  a  lU0rai  compliance  with  the  oonstitutional 
requirement  being  necessary ;  and  (2)  that  a  prisoner,  by  failing  to  demur  or 
to  more  to  quash,  or  in  arrest  of  Judgment,  could  not  be  deemed  to  have 
waived  all  objections  to  an  indictment  thus  defective,  and  he  was  not  predud- 
ed  from  making  the  objection  on  appeal,  the  right  being  a  constitutional 
one. 

Where  the  diaracter  of  a  witness  for  truth  and  veradty  lias  been  impeached,  a 
person  well  acquainted  with  the  witness  in  the  community  in  which  he  lives 
but  who  has  never  heard  the  diaracter  of  the  witness  as  to  veradty  called 
in  question  or  spoken  of,  is,  nevertheless,  competent  to  testify  in  favor  of  th» 
witness. 

iNDicmsNT  against  Charles  Lemons,  found  June  12,  1869,  for 
ftealing  a  horse.  The  indictment  concluded  in  these  words,  viz.: 
'^  Against  the  peace  and  dignity  of  the  State  of  W.  Virginia.'^ 
The  prisoner  was  arraigned,  and  pleaded  not  guilty;  the  trial 
resulted  in  a  verdict  of  ^guilty;"  and  he  was  sentenced  to  two 
years'  imprisonment  in  the  penitentiary.  The  prisoner's  counsel 
made  several  exceptions,  but  the  following  are  those  relied  upon  in 
this  court : 

1.  The  indictment  was  not  good  because  it  did  not  conclude 
**  against  the  peace  and  dignity  of  the  State  of  West  Virginia,"  as 
the  constitution  provides. 

2.  Proper  evidence  was  rejected.  Upon  this  point  it  appears  that 
one  Thomas  McAllister  was  intix)duced  by  the  prisoner  to  sustain 
the  character  of  N.  A.  McDowell,  who  had  been  impeached  by  the 
State.  McAllister,  in  answer  to  questions,  said,  ^Uhat  he  was 
acquainted  with  the  reputation  of  N.  A.  McDowell,  among  her 
neighbors,  for  truth  and  veracity,  and,  also,  that  he  had  never  heard 
her  character  for  truth  questioned ;  that  he  had  never  heard  any 
one  say  any  thing  about  her  character  for  truth  and  veracity,  though 
he  had  known  her  for  fifteen  years;"  but  the  court  rejected  tliia 
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testimony,  and  refused  to  allow  it  to  go  to  the  jury.    The  prisoner 
appealed. 

Jas.  W,  DaviSy  for  appellant. 

Attorf  ey-Oeneral  Caldwell,  for  State. 

Bebkshire,  J.  This  is  a  writ  of  error  to  the  judgment  of  the 
circuit  court  of  Greenbrier  county.  The  defendant,  now  plaintiff 
in  error,  was  indicted,  tried  and  convicted  of  felony  for  the  larceny 
of  a  certain  horse  of  the  value  of  $150,  belonging  to  Daniel  Rogers. 

The  defendant,  without  any  demurrer  or  motion  to  quash,  pleaded 
not  guilty  to  the  indictment,  and  no  motion  was  made  in  arrest  of 
judgment.  He,  however,  moved  the  court  to  set  aside  the  verdict 
and  grant  him  a  new  trial,  upon  sundry  grounds  set  forth  m  the 
bill  of  exceptions  taken  to  the  opinion  of  the  court  for  overruling 
the  motion. 

The  first  error  assigned  and  insisted  on  is,  an  objection  to  the 
indictment  because  it  fails  to  conclude  against  the  peace  and  dig* 
nity  of  the  State  of  West  Virginia,  as  required  by  the  provisions  of 
the  constitution  of  the  State. 

The  fifth  section  of  the  first  article  of  the  constitution  provides 
that  indictments  sJiall  conclude,  '^  against  the  peace  and  dignity  of 
the  State  of  West  Virginia."  It  will  be  seen,  therefore,  that  the 
precise  words  for  the  conclusion  of  all  indictments  are  prescribed 
in  this  provision,  and  the  quotation  marks,  which  are  superadded, 
would  indicate  a  purpose  that  a  strict  and  literal  compliance  in  the 
exact  language  of  the  constitution  would  be  required.  The  con* 
elusion  of  the  indictment  in  the  present  case  is,  "  against  the  peace 
and  dignity  of  the  State  of  W,  Virginia."  This  is  not,  therefore,  a 
literal  compliance,  and  consequently  is  insuflicient,in  my  judgment, 
to  satisfy  the  constitutional  requirement.  But  considering  the  indict- 
ment to  be  bad,  it  was  nevertheless  insisted,  on  behalf  of  the  State^ 
that  by  failing  to  demur  or  move  to  quash  or  in  arrest  of  judgment, 
the  defendant  must  be  deemed  to  have  waived  all  objections  to  the 
indictment,  and  is  thereby  excluded  from  making,  for  the  first  time, 
the  objection  here.  This,  it  must  be  conceded,  presents  a  very  grave 
»nd  difficult  question ;  and,  in  my  examination  of  the  authorities  on 
this  i)oint,  I  have  not  found  them  numerous,  nor  entirely  satis* 
factory  and  decisive. 
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In  Rex  y.  Cook,  1  Russel  &  Ryan,  ITG,  the  accused  was  indicted 
for  larceny.  The  indictment  did  not  conclude  contra  pacem^  but 
against  the  form  of  the  statute  in  such  case  made  and  provided.  The 
prisoner,  being  oonvicted,  moved  in  arrest  of  judgment,  because  of 
the  insufficiency  of  the  indictment  in  not  concluding  contra  pacem. 
It  was  held  by  nine  of  the  twelve  judges  constituting  the  courts 
that  the  indictment  was  bad,  and  the  judgment  was  accordingly 
arrested.  Chief  Justice  Mansfield,  Lord  Ellenborough,  and 
Justice  Wood,  expressed  doubts,  but  did  not  formally  dissent  from 
the  judgment  entered. 

In  Matthews^  Odse,  and  Oarner^s  OasSy  18  Gratt  989,  it  was  held^ 
that  **  any  thing  which  is  good  cause  for  arresting  a  judgment  is 
good  cause  for  reversing  it,  though  no  motion  to  arrest  be  made.** 
In  these  cases,  the  defendants,  Matthews  and  Gamer,  were  tried  and 
convicted  for  murder  (the  former  in  the  first  and  the  latter  in  the 
second  degree),  upon  an  information  filed  in  the  county  court  of 
Fairfax  county,  by  the  attorney  for  the  commonwealth,  upon  his 
oath  of  office.  They  elected  to  be  tried  separately,  and  each  of 
ihem  pleaded  not  guilty  to  the  information.  At  the  instance  of  the 
prisoners,  they  were  remanded  to,  and  tried  in,  the  circuit  court 
On  the  trial  of  Matthews  no  question  whatever  was  raised  or 
rsserved,  and  the  only  question  made  in  the  case  of  Gamer  was  an 
exception  taken  to  the  opinion  of  the  court  for  overruling  a  motion 
for  a  new  triaL  Each  of  the  prisoners  applied  for  and  obtained 
writs  of  error,  on  the  hearing  of  which  the  judgment  of  the  circuit 
court  was  reversed;  the  court  deciding,  that  under  the  act  of  April, 
1867,  a  person  could  not  be  tried  for  a  felony  except  upon  an 
indictment  found  by  a  grand  jury,  in  a  court  of  competent  juris* 
diction. 

In  the  argument  of  these  cases,  it  was  maintained  by  theattomey- 
general,  as  in  this  case,  that,  if  the  prisoners  were  entitled  to  require 
the  proper  finding  of  an  indictment  against  them,  before  they  could 
be  put  on  trial  for  the  offense  with  which  they  were  charged,  yet 
that  it  was  9^  personal  privilege  which  they  could  and  did  waive,  by 
pleading  not  guilty  to  the  information,  without  objection,  and  by 
omitting  to  make  any  motion  in  arrest  of  judgment.  But  the  court, 
after  intimating  a  doubt  whether  it  was  such  a  privilege  as  that  they 
eauJd  waive  it  (especially  if  it  was  a  constitutional  right),  held,  that 
there  was  no  evidence  of  any  such  waiver  or  intention  to  waive  the 
privilege,  and  that  the  accused  were  not  bound  to  make  the  objeo> 
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tion  by  motion  in  arrest  of  judgment,  but  might  make  it  for  the 
first  time  in  that  court,  notwithstanding  the  omission  to  make  such 
motion  in  the  circuit  court 

In  the  case  of  Cancemi  y.  The  People^  18  N.  Y.  129,  the  accused  wa* 
tried  and  convicted  for  murder  in  the  first  degree.  After  the  trial  had 
commenced  and  progressed  for  some  time,  at  the  instance  of  the  pris- 
oner, and  with  his  consent,  in  writing,  which  was  made  part  of  the 
record,  one  of  the  jurors  was  withdrawn  and  the  trial  proceeded  with 
the  remaining  eleven,  who  returned  a  verdict  of  murder  in  the  first 
degree,  and  the  sentence  of  death  was  pronounced  against  the  pris* 
oner.  The  case  was  taken,  by  appeal,  from  the  supreme  court  to  the 
court  of  appeals,  and  one  of  the  most  important  questions  raised  and 
considered  was,  whether  it  was  competent  for  the  prisoner  to  waive,  as 
he  had  attempted  to  do,  his  right  to  be  tried  by  a  legal  jury,  consisting, 
according  to  the  principles  of  the  common  law,  of  twelve  men.  On 
behalf  of  The  People,  it  was  insisted,  that  the  prisoner  had  a  clear 
right  to  waive  his  privilege  of  being  tried  by  a  legal  jury,  and  having 
done  so  expressly  and  voluntarily,  he  was  precluded  from  making 
the  objection  in  the  appellate  court  But  the  court  ruled  otherwise, 
and  held  that  the  right  of  the  prisoner  to  be  tried  by  a  full  jury  of 
twelve  persons  was  a  constitutional  right  which  could  not  be  waived^ 
and  that  his  consent  to  do  so  was  a  nullity  and  his  conviction  illegal ; 
and  the  general  proposition  was  strongly  maintained^  that,  in  crimi- 
nal cases,  the  constitutional  rights  of  the  accused  cannot  be  waived 
by  him,  nor  be  disregarded  by  the  court 

Under  the  weight  of  these  authorities,  and  after  the  fullest  con- 
sideration that  I  have  been  enabled  to  bestow  on  the  question,  I  am 
brought  to  the  conclusion  that  we  would  not  be  warranted  in  hold- 
ing in  the  case  under  consideration,  that  the  defendant  has  waived 
his  right  to  object  to  the  indictment  for  the  want  of  the  constitu- 
tional formality. 

Another  leading  error  relied  on  was  the  ruling  of  the  court  in 
rejecting  the  testimony  of  the  witness  Thomas  McAllister,  offered 
by  the  prisoner  to  sustain  the  character  of  Nancy  Ann  McDowell, 
another  witness  introduced  by  him,  whose  reputation  for  truth 
and  veracity  had  been  impeached  by  the  State.  This  error  is  dis- 
closed by  the  defendant's  second  bill  of  exceptions,  and,  if  well 
assigned,  was  suflicient  cause  for  setting  aside  the  verdict,  as  it  would 
also  be  for  reversing  the  judgment  for  such  improper  ruling. 

It  appears  that  when  the  witness  McAllister  was  introduced,  the 
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Qgiial  question,  whether  he  was  acquainted  with  the  general  reputa- 
tion of  the  witness,  McDowell,  for  truth  and  veracity  among  her 
neighbors,  was  propounded  to  him,  and,  haying  answered  in  the  affir- 
DUitiYe,  the  question  was  then  propounded  to  him  by  the  court 
whether  he  had  ever  heard  any  person  speak  of  her  character  for 
trnth  and  yeracity,  and  the  witness  thereupon  replied  (in  substance), 
that  he  had  known  her  for  fifteen  years,  and  had  never  heard  her 
oharacter  in  this  respect  questioned,  and  never  heard  any  person  say 
any  thing  about  her  character  for  truth  and  yeracity ;  and  thereupon 
the  court  excluded  the  witness  as  incompetent  to  testify  in  behalf 
ct  the  defendant,  as  to  the  character  of  the  witness,  McDowell,  for 
traih  and  veracity. 

The  question,  therefore,  is  presented,  whether  a  person  who  may 
be  well  acquainted  with  a  witness  in  the  community  in  which  he 
Uves  (whose  character  for  truth  and  veracity  has  been  impeached), 
and  has  never  heard  the  character  of  such  witness,  in  this  respect, 
called  in  question  or  spoken  of,  is,  nevertheless,  a  competent  witness 
to  snstain  the  witness  and  rebut  the  evidence  of  bad  character  which 
may  have  been  introduced  against  such  witness  ?  This  is  a  question 
of  much  practical  importance,  and  on  this  account  it  is  deemed 
proper  that  it  should  be  settled  by  the  judgment  of  this  court 

In  the  case  of  BuchU  v.  The  State  of  OhiOy  20  Ohio,  it  was 
held^  that  where  a  witness  was  called  to  impeach  a  witness  called  on 
the  other  side,  such  impeaching  witness  could  only  speak  of  the 
general  reputation  in  the  community  for  truth  and  veracity  of  the 
witness  sought  to  be  impeached ;  and,  in  delivering  the  opinion  of 
the  courts  Justice  0  aldwell  says :  '^  As  to  the  charge  of  general  bad 
character^  if  untrue,  every  person  in  the  neighborhood  can  give 
specific  evidence  rebutting  it  If  not  able  to  state  affirmatively  the 
person  is  well  spoken  of  in  the  neighborhood,  the  witness  can  state 
that  he  hnaws  of  no  such  general  bad  reputation,  which  goes  directly 
to  rebut  the  allegation  of  its  existence.^' 

The  rule  established  in  this  case,  it  seems  to  me,  is  founded  in 
manifest  good  sense  and  justice,  and  it  would  seem  difficult  to 
assign  any  sufficient  reason  why  it  should  not  be  applied  to  the 
ease  under  consideration.  Here  the  witness  for  the  prisoner  had 
been  impeached,  or  attempted  to  be  impeached,  by  the  State,  for 
the  want  of  truth  and  veracity,  and,  in  my  apprehension,  no  more 
iixect,  appropriate  and  effective  evidence  to  rebut  the  charge  of 

Vol.  VI.—  38 


298  WEST  VIRGINIA, 


LemonB  r.  The  State. 


bad  character  could  be  prodaced,  than  the  testimony  of  persons 
who,  though  for  many  years  were  well  acquainted  with  such  wit- 
ness in  the  neighborhood  where  she  resided,  had  never  heard  her 
character,  in  this  regard,  called  in  question,  or  spoken  of  in  the  com- 
munity. If  the  contrary  doctrine  contended  for  were  to  be  adopted, 
it  appears  to  me  it  must  lead  to  this  strange  anomaly,  that  persons 
of  the  very  highest  honor  and  integrity  would  find  it  very  difficult, 
if  not  impossible,  to  sustain  their  general  reputation  for  truth  and 
veracity  among  their  neighbors  (should  it  chance  to  be  ever  called 
in  question),  from  the  very  fact  that  they  have  lived  so  far  beyond 
the  breath  of  suspicion,  that  no  occasion  had  ever  arisen  to  call  in 
question  their  characters  for  truth  and  veracity,  or  cause  them  even 
to  be  spoken  of  in  the  community ;  and  the  absurdity  of  the  rule 
becomes  more  apparent  when  it  is  remembered  that  the  more  un- 
sullied  and  exalted  the  character,  the  less  likely  it  is  ever  to  be 
called  in  question,  or  spoken  of  with  respect  to  truthfulness,  and, 
consequently,  more  difficult  to  sustain  than  characters  of  far  less 
worth,  because  the  latter  had  been  the  subject  of  conversation  and 
speculation  in  the  community,  while  the  former  had  not  Thus  it 
is  seen  that  the  rule  insisted  on  would  require  that  before  a  person 
would  be  able  to  fortify  and  sustain  his  reputation  for  truth,  should 
it  ever  be  drawn  in  question,  he  must  first  show  that  it  had  been 
called  in  question  or  talked  about  among  his  neighbors,  and  that  a 
witness  who  had  never  heard  it  questioned  or  spoken  o^  however 
well  acquainted  he  may  be  with  such  person  and  the  community  in 
which  he  lives,  is,  for  this  reason,  incompetent  to  prove  or  sustain 
the  good  character  of  such  person,  or  to  rebut  the  evidence  of  bad 
character  that  may  have  been  introduced  against  him ;  a  principle 
that  involves  such  absurd  results,  it  seems  to.  me,  cannot  be  well 
founded,  and  I  feel  constrained  therefore  to  reject  it  On  the  con- 
trary, it  appears  to  me,  that  a  person  who  should  prove,  by  those  in 
his  community  by  whom  he  is  well  known,  that  his  reputation  for 
truth  and  veracity  has  never,  so  far  as  he  knowq,  been  called  in 
question  or  talked  about  among  his  neighbors,  might  well  claim,  in 
the  absence  of  evidence  to  the  contrary,  to  have  shown  at  least  a 
prima  facie  case  of  good  character  in  this  i^pect,  and  to  have  pro* 
dnced  the  most  direct  and  satisfactory  evidence,  to  rebnt  evidence 
of  bad  character,  in  case  any  may  have  been  produced  against  him. 
I  am  therefore  of  opinion  that  the  court  committed  an  error  in 
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rejecting  the  testimony  of  the  witness  McAllister,  offered  in  sap- 
port  of  the  reputation  for  tmth  and  yeracity  of  the  witness 
McDowelL  Knmerous  other  errors  were  assigned,  but,  as  they  were 
waiyed  by  counsel,  it  is  unnecessary  to  consider  them. 

I  think  the  judgment  should  be  reyersed,  the  indictment  quashed, 
and  the  case  remanded  to  the  circuit  court  for  further  proceedingSi 

The  other  judges  concurred. 

JudgtMfit  rwerBtd. 


CASES 


Ur  TBS 


OOUKT    OF    APPEALS 


or 


MARYLAND. 


Janbb,  appellant,  y.  Jbkkivb. 

(MMd.  L) 
Element  of  light.    Breach  of  toorraiUjf . 

The  eMement  and  serritade  of  light  may  be  implied  fiom  grant. 

By  the  grant  of  a  lot  and  all  the  rights, "  privileges,  appurtenanoea  and  advaA- 
tagea  to  the  same  belonging  or  in  anjwise  appertaining/'  is  passed  the  eaaa- 
ment  of  light  and  air  as  to  windows  previonsly  opened  toward  another  lot  of 
the  grantor ;  and  the  existence  of  the  easement  and  the  enjoyment  thereof 
hj  the  grantee  is  no  breach  of  a  special  warranty  contained  in  a  sabseqnenl 
deed  of  the  other  lot  to  another  grantee. 

Action  of  coyenant    The  opinion  states  the  case. 

Arthur  Geo.  Brown  and  Oeo.  Wm.  Brown,  for  appellant^  as  to 
the  meaning  of  a  coyenant  of  8i)ecial  warranty,  cited  Act  of  1864, 
oh.  252,  §§  1,  3,  9,  etc. ;  fiawie  on  Coyenants,  203 ;  Irvine  y.  Irvine^ 
9  Wall.  617, 625 ;  Leary  y.  DtirJiam,  4  Ga.  601 ;  Addison's  Torts,  835^ 
The  mere  existence  of  oyerlooking  windows  does  not  giye  notice  of 
any  right  which  would  preyent  the  improyement  of  adjoining  prop- 
erty. Clierry  y.  Steiny  11  Md.  1 ;  Washb.  on  Easements,  498-506. 
As  to  appellant's  right  to  sue,  Piatt  on  Covenants  (3  Law.  Lib.), 
805,  332 ;  Rawle  on  Coyenants,  224,  241,  245-255,  and  cases  cited. 

Arthur  W.  Maoheriy  K>i  .t|.[)ellee,  argued  that  an  easement  of  this 
kind  v& physically  annexed  to  the  dominant  tenement.  Ridtards  y. 
Rose,  9  Exch.  218;  Py&r  y.  Cartery  I  HurlsL  &  Norm.  916;   Olat9$ 
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T.  Harding^  8  id.  944;  Pearson  v.  Spencer ^  1  Best  ft  Smith,  571; 
Gale  on  Easements  (4th  ed.),  90;  Washb.  on  Easements,  32  et  seq.; 
Cherry  r.  Slein,  11  Md.  24,  25.  To  sustain  an  action  of  this  kind 
it  is  essential  to  aver  an  eviction.  Rawle  on  Coyenants,  308  (1st  ed. 
810);  Parish  y.  Whitney,  3  Gray,  516;  1  Smith's  Lead.  Ca&  174 
(marg.  201,  202  top) ;  Rawlings  y.  Adams,  7  Md*  26. 

Alvxt,  J.  The  questions  m  this  case  arise  upon  a  demurrer  to 
the  declaration  of  the  plaintiff  below,  who  is  the  appellant  in  this 
court  The  action  was  one  of  coyenant,  brought  on  a  supposed 
breach  of  a  coyenant  of  special  warranty,  contained  in  a  deed  from 
the  appellee  to  the  appellant,  dated  the  29th  of  April,  1867,  for  a 
house  and  lot  on  Monument  street,  in  the  city  of  Baltimore. 

It  is  shown  by  the  declaration  that  the  appellee  was  owner  in  fee 
of  two  adjoining  lots,  which  may  be  designated  as  east  and  west 
lots,  fronting  on  the  south  side  of  Monument  street,  and  that,  on 
the  4th  of  May,  1860,  he  leased  the  east  lot  to  Joseph  W.  Jenkins, 
for  the  renewable  term  of  ninety-nine  years,  at  the  clear  yearly  rent 
of  $486 ;  and  in  which  lease  was  a  coyenant  that  the  lessee  diould 
have  the  right  and  privilege  to  make  openings  and  place  lights  in 
the  wall  which  he  contemplated  erecting  on  the  western  line  of  the 
property  leased ;  such  lights  to  be  at  least  five  feet  above  any  floor 
over  which  they  might  be  opened.  The  wall  was  erected,  anu,  jn 
pursuance  of  the  privilege  granted,  openings  were  made  and  lights 
placed  therein  which  overlooked  the  west  lot  that  was  subsequently 
conveyed  to  the  appellant 

After  the  erection  of  the  wall  and  placing  therein  the  windows, 
the  appellee,  by  deed  of  the  29th  of  April,  1863,  conveyed  the  rever- 
sion in  the  east  lot  and  premises  to  Joseph  W.  Jenkins,  in  fee,  for 
the  consideration  of  18,100,  and  all  rent  then  in  arrears.  By  this 
deed  were  granted  with  the  lot  all  buildings  and  improvements 
thereon  erected,  made  or  being,  **  and  all  and  every  the  rights,  alleys, 
ways,  waters,  priv^iteges,  appurtenances  and  advantages  to  the  same 
Manging,  or  in  anywise  appertaining/' 

The  covenant  of  special  warranty  contained  in  the  deed  of  the 
29th  of  April,  1867,  to  the  appellant,  for  the  west  lot,  is  to  the  effect 
that  the  appellee  shall  forever  warrant  and  defend  the  property  con- 
veyed to  the  appellant  against  the  claims  and  demands  of  the 
grantor,  and  all  persons  claiming  by,  through  or  under  hiuL  The 
breach  alleged  is  the  existence  of  the  windows  in  the  wall  erected 
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on  the  western  line  of  the  east  lot,  overlooking  the  west  lot  oon- 
Tcyed  to  the  appellant,  ^'whereby  and  in  conseqaence  whereof  the 
said  plaintiff  has  been  molested  and  hindered  in,  and  excluded  from, 
the  fi*ee  and  nnobstructed  use,  possession,  occupation  and  enjoyment 
of  the  said  property  conveyed  to  him  as  aforesaid,  and  said  plaintiff, 
in  consequence  of  the  premises,  has  likewise  been,  upon  notice 
from  said  Joseph  W.  Jenkins,  hindered  and  prevented  from  building 
up  to  or  near  to  the  easternmost  line  of  his  said  property,  and  has 
also  been  prevented  from  selling  or  disposing  of  the  same  for  its 
proper  value  in  consequence  of  said  easement  and  incumbrance 
thereon/' 

Upon  these  allegations,  being  admitted  by  the  demurrer,  two  quee* 
tions  are  presented :  First,  what  passed  to  Joseph  W.  Jenkins,  the 
grantee  of  the  eastern  lot  and  premises ;  and,  secondly,  if  the  owner 
of  that  lot  be  entitled  to  the  enjoyment  of  the  lights  placed  in  the 
wall  on  the  western  boundary  thereof,  does  the  covenant  of  special 
warranty  afford  the  appellant,  the  owner  of  the  western  lot,  a  remedy 
in  damages  for  the  existence  of  such  an  easement  in  hispremiseB? 

1.  As  to  the  first  of  these  questions,  it  must  be  observed  that  the 
lights  were  placed  in  the  wnll  at  the  time  when  the  appellee. was 
owner  of  the  reversion  in  the  lot,  and  that  it  was  done  by  his  expresi 
authority  and  agreement  for  a  consideration*  He  could  not,  there- 
fore, during  the  continuance  of  the  lease,  and  aa  owner  of  the  adjoin* 
mg  lot,  interfere  with  or  prevent  the  full  and  free  enjoyment  of  the 
easement  thus  created.  But,  by  the  subsequent  conveyance  of  the 
reversion,  whereby  the  leasehold  estate  was  merged,  did  the  right  to 
this  easement,  or  qutui  easement,  cease  to  exist  F  The  lights  weie 
then  in  existence,  and  were  used  and  enjoyed  as  appurtenant  to  the 
eastern  lot,  and  being  placed  in  the  wall  by  the  authority  and  nndet 
the  grant  of  the  appellant,  while  he  was  owner  of  the  reversion ; 
this  is  not  different,  in  principle,  from  the  cases  of  the  owner  of  two 
adjoining  heritages,  selling  one,  or  of  the  owner  of  an  entire  herit- 
age, selling  and  granting  part;  in  which  the  law  would  seem  to  be 
well  settled,  that,  by  the  grant  of  the  adjoining  heritage,  or  part  of 
an  entire  heritage,  there  will  pass  tothe  grantee  all  such  continaons 
and  apparent  easements-  as  may  be,  at  the  time  of  the  grant,  in  xam 
for  the  beneficial  enjoyment  of  the  parcel  granted ;  and  this  by 
implication,  unless  words  are  used  in  the  grant  manifesting  an  intent 
to  exclude  them.  Whenever,  therefore,  an  owner  has  created  and 
annexed  peculiar  qualities  and  incidents  to  different  parts  of  hie 
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estate  (and  it  matters  not  whether  it  be  done  by  himself,  or  his  ten- 
ant by  his  authority),  so  that  one  portion  of  his  land  becomes  visi- 
bly dependent  upon  another  for  the  supply  or  escape  of  water,  or  the 
supply  of  light  and  air,  or  for  means  of  access,  or  for  beneficial  use 
and  occupation,  and  he  grants  the  parts  to  which  such  incidents  are 
annexed,  those  incidents  thus  plainly  attached  to  the  part  granted^ 
and  to  which  another  part  is  made  servient,  will  pass  to  the  gran  tee, 
as  accessorial  to  the  beneficial  use  and  enjoyment  of  the  land.  Addi- 
son on  Torts,  80  and  81 ;  Eioart  v.  Cochrane^  7  Jur.  N.  S.  925 ; 
Pyer  v.  Carter,  1  llurlst  &  Norm.  916 ;  Hall  v.  Lundy  1  H.  &  Colt. 
67G.  And  so  the  law  is  explicitly  announced,  upon  full  review  of 
the  authorities,  both  English  and  American,  by  the  court  of  appeals 
of  New  York,  in  the  case  of  Lampnian  v.  Milks,  21  N.  Y.  505 ;  it 
being  there  decided  that  wherever  the  owner  of  land  has,  by  any 
artificial  arrangement,  created  an  advantage  or  incident  for  the 
benefit  of  one  portion  to  the  burdening  of  the  other,  upon  a  sever- 
ance of  the  ownership,  the  holders  of  the  two  portions  take  them 
respectively  charged  with  the  servitude  and  entitled  to  the  benefit 
openly  and  visibly  attached  at  the  time  of  the  conveyance  of  the 
portion  first  granted.  See,  also,  the  case  of  United  States  v.  Applo^ 
tan,  1  Sumner,  492,  where  the  same  principle  is  fully  recognised  ani 
adopted  by  Judge  Stobt. 

Mr.  Addison,  in  his  very  admirable  work  on  the  Law  of  TortSf 
at  jiage  90,  has  stated  the  law  on  this  subject  with  great  cleamest 
and  precision.  He  says:  '^If  the  owner  of  a  house  and  the  sur- 
rounding land  sells  the  house  without  the  land,  a  free  passage  for 
•0  much  light  and  air  as  may  be  reasonably  necessary  for  the  bene- 
ficial occupation  and  enjoyment  of  the  house  is  impliedly  granted 
by  the  vendor  across  his  own  adjoining  unsold  land,  unless  the  privi- 
lege is  excluded  by  the  express  terms  of  the  conveyance.  The  vendor, 
therefore,  cannot  build  on  his  own  adjoining  land  so  as  to  obstruct 
the  access  of  light  and  air  to  the  windows  of  the  house.  Having 
granted  the  house,  he  can  do  no  act  in  derogation  of  his  own  grant 
And  if  he  sells  and  conveys  the  house  to  one  man,  and  the  adjoining 
land  to  another,  the  purchaser  of  the  adjoining  land  cannot  build 
so  as  to  darken  or  obstruct  the  windows  of  the  house,  altliough  such 
adjoining  land  may  have  been  described  as  building-land,  and  tlia 
intention  to  build  thereon  may  have  boon  known  to  the  purchaser 
at  the  time  he  purchased  it"  The  author  refers  to  the  cases  of 
Paltner  v.  Fletcher,  1  Lev.  122 ;  Canham  v.  Fisk,  2  Cr.  ft  J.  128,  and 
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Swansborough  y.  Coventry^  9  Bingh.  305,  to  which  he  might  hAV« 
added  the  cases  of  Nicholas  v.  CJiamberlain,  Oro.  Jaa  121 ;  Robbini 
y.  Barnes,  Hob.  131,  aud  Cox  v.  MaitlietoSy  1  Veutr.  237,  as  fully 
sustaiiiiug  the  principle  stated  by  him. 

And  so,  '^  where  the  shell  of  an  unfinished  house  was  sold,"  con- 
tinues the  same  author,  '*  with  openings  in  the  wall  for  the  insertion 
of  windows  and  doors,  it  was  held  that  the  vendor  could  not,  after 
the  sale  and  conveyance  of  the  unfinished  structure,  build  on  his 
own  adjoining  land  so  as  to  obstruct  the  access  of  light  and  air  to 
tlie  spaces  left  for  windows,  or  place  obstacles  in  the  way  of  the 
exercise  of  a  right  of  way  to  the  apertures  intended  for  doors.  And 
when  two  separate  purchasers  buy  two  unfinished  houses  from  the 
same  vendoi*,  and  at  the  time  of  the  purchase  the  spaces  for  windows 
and  doors  are  marked  out,  this  is  a  sufficient  indication  to  the  pur- 
chasers of  the  rights  they  are  respectively  to  enjoy ;  so  that  they 
cannot  subsequently  interfere  with  each  other's  enjoyment  of  the 
windows  and  doors  as  marked  out  and  impliedly  agreed  upon  at  the 
time  of  the  sale.''  Compton  v.  Riehard»,  1  Prioe,  27 ;  Olave  t.  Hard- 
ingy  27  Law  J.,  Exch.  286. 

In  the  case  of  Bwart  v.  Cochrane,  7  Jur.  N.  S.  935,  in  the  house 
of  lords,  where  an  owner  of  two  adjoining  properties  conveyed  them 
to  different  persons,  and  one  of  the  properties  had  enjoyed  for  a 
considerable  time  the  privilege  of  a  certain  drain  into  the  other,  and 
the  drain  having  been  stopped  by  the  owner  of  the  premises  receiv- 
ing the  drainings,  Lord  Chancellor  Oakpbsll,  in  delivering  the  lead- 
ing opinion,  said:  '^I  consider  the  law  of  Scotland,  as  well  as  the 
law  of  England,  to  be,  that  when  two  properties  are  possessed  by  the 
same  owner,  and  there  has  been  a  severance  made  of  one  part  from  the 
other,  any  thing  which  was  used  and  was  necessary  for  the  comfort- 
able enjoyment  of  that  part  of  the  property  which  is  granted,  shall 
be  considered  to  follow  from  the  grant,  if  there  be  the  usual  words 
in  the  conveyance.  I  do  not  know  whether  the  usual  words  are 
essentially  necessary,  but  where  there  are  the  usual  words  I  cannot 
doubt  that  that  is  the  law ;"  and  he  refers  to  the  case  of  Pyer  v.  Garter^ 
1  Hurlst  &  Norm.  916. 

In  the  case  before  us,  the  grant  not  only  contained  the  usual 
words,  but  was  explicit  in  granting  the  lot  with  all  the  rights,  priy- 
ileges,  appurtenances  and  advantages  thereto  belonging,  or  in  any- 
wise appertaining.  It  is  clear,  however,  upon  the  authorities,  that 
no  special  terms  in  the  oonyeyanoe  are  neoeesaiy,  bni^  as  was  said 
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by  the  ooart  in  Rohhhis  v.  Barnes,  Hob.  131,  the  premises  "must 
be  taken  as  they  were  at  the  time  of  the  conveyance."  See,  also, 
Thayer  v.  ^tyne,  2  Cush.  327. 

The  principle  here  asserted  is  well  founded  in  the  common  law,  and 
nas  been  recognized  and  impliedly  approved  by  this  court  in  the  case 
of  Cherry  v.  Steiny  11  Md.  1.  In  that  case  the  English  doctrine  iu 
regard  to  ancient  lights  was  rejected  as  being  inapplicable  here, 
because  if  adopted  it  would  greatly  interfere  with  and  impede  the 
rapid  changes  and  improvements  constantly  going  on  in  our  cities 
and  villages.  That  doctrine,  however,  while  founded  in  the  pre- 
sumption of  grant,  is  evidenced  and  established  by  use  and  time 
only.  But  not  so  in  the  case  of  a  common  proprietor  conveying 
two  adjoining  tenements  to  different  persons,  and  the  first  granted 
tenement  is  at  the  time  in  the  full  enjoyment  of  windows  overlook- 
ing the  other.  In  such  case  the  question  is,  what  passed  by  the 
grant  or  conveyance  ?  The  grantor,  being  the  owner  of  both  tene- 
ments, could,  for  the  benefit  of  the  tenement  granted,  fix  upon  his 
remaining  tenement  any  servitude  he  thought  proper.  That  being 
so,  the  relative  rights  and  incidents  of  the  two  tenements  must  be 
taken  as  fixed  at  the  time  of  severance  by  the  first  grant;  and, 
unless  restrictive  words  are  used,  each  will  retain,  as  between  the 
two^  all  such  incidents  and  easements  as  are  then  openly  and  visibly 
attached  to  and  used  by  it  And  there  is  no  exception  to  this  rule 
in  regard  to  light  and  air;  though  the  right  to  light  and  air  thus 
acquired  is  founded,  as  we  have  observed,  in  very  different  princi- 
ples from  those  upon  which  the  rejected  doctrine  of  ancient  lights 
is  founded.    The  distinction  is  most  obvious. 

We  think,  therefore,  that  it  is  plain  the  conveyance  to  Joseph  W. 
Jenkins  passed  the  full  right  to  the  free  use  and  enjoyment  of  the 
lights  in  the  wall  as  they  then  existed,  as  an  incident  and  appurte- 
nance to  the  land  conveyed;  and,  as  appurtenant  to  the  premises, 
will  pass  therewith  to  all  successive  owners  of  the  property.  And 
as  the  grantor,  after  the  conveyance,  could  not  himself  lawfully 
hinder  or  obstruct  the  light  and  air  from  those  windows,  and  thus 
derogate  firom  the  grants  it  is  clear  he  could  not  transfer  to  the 
appellant  any  right  to  do  so,  and,  consequently,  the  latter  t^ok  the 
western  lot  with  the  servitude  annexed  for  the  benefit  of  the  east- 
em  lot    Story  V.  OdiUy  12  Mass.  157. 

2.  Then,  as  to  the  second  question,  whether  thft  existence  of  this 
servitnde  or  burden  upon  the  property  sold  to  the  appellant,  and 
Vol.  VI.— 89 
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the  enjoyment  thereof  by  the  owner  of  the  eastern  lot,  copstitute  a 
breach  of  the  covenant  of  special  warranty?  Tliis  depends  npon 
the  apparent  and  ostensible  condition  of  the  property  at  the  time 
of  Bale.  And  as  the  wall  had  been  erected,  and  the  lights  therein 
were  plainly  to  be  seen  when  the  appellant  purchased  the  property 
overlooked  by  them,  it  is  but  rational  to  conclude  that  he  contracted 
with  reference  to  that  condition  of  the  property,  and  that  the  price 
was  regulated  accordingly.  The  parties,  in  the  absence  of  any 
thing  to  the  contrary,  are  presumed  to  have  contracted  with  refer- 
ence to  the  then  state  and  condition  of  the  property;  and  if  an 
easement  to  which  it  is  subject  be  open  and  visible,  and  of  a  contin- 
uous character,  the  purchaser  is  supposed  to  have  been  willing  to 
take  the  property,  as  it  was  at  the  time,  subject  to  such  burden* 
That  being  so,  the  covenants  in  the  deed  must  likewise  be  construed 
with  reference  to  the  condition  of  the  property  at  the  time  of  con- 
veyance. The  grantor,  by  his  covenant,  warranted  the  premises  as 
they  were,  and  by  no  means  intended  to  warrant  against  an  existing 
easement,  which  was  open  and  visible  to  the  appellant,  and  over 
which  the  former  had  no  power  or  control  whatever.  To  coustrne 
the  covenant  to  embrace  such  subject  would  most  likely  defeat 
the  understanding  and  intention  of  the  parties;  certainly  of  the 
grantor.    Washb.  on  Eaisem.  68. 

In  the  case  of  Patterson  v.  Arthursy  9  Watts,  154,  the  question 
was,  whether  an  existing  highway  was  an  incumbrance,  within  the 
meaning  of  the  covenant  against  incnmbmnces  on  the  land  coldf 
and  the  court  said,  '^  if  there  be  a  public  road  or  highway,  o])en  and 
in  use  upon  it  (the  land  sold)  he  (the  purchaser)  must  be  taken  to 
have  seen  it,  and  to  have  fixed,  in  his  own  mind,  the  price  tliait  he 
was  willing  to  give  for  the  land,  with  a  reference  to  the  road,  either 
making  the  price  less  or  more  as  he  coisidered  the  road  to  be  inju- 
rious or  advantageous  to  the  occupation  and  enjoyment  of  the 
land;  "and  it  was  considered  that  the  covenant  did  not  embrace 
such  an  incumbrance.  8o,  we  think  liere  the  covenant  of  eix^cial 
warranty  in  the  deed  from  the  aj^iiellee  to  the  appellant  does  not 
embrace  the  easement  complained  oil  The  judgment  of  the  court 
below  will,  therefore,  be  afllrmed. 

Jtulgment  affinnetL 

Note*  — A'tehof/w  t.  (liamlteriain^  Cro.  Jac.  121,  Is  the  leading  case,  and  the  one  which 
hte  alwvrs  been  reimrded  as  settlinir  the  law  on  this  subject.  In  that  caM  *' It  WM 
held  by  all  ih  j  court,  upon  demurrer,  that  If  one  erect  a  house  and  build  a  conduH 
(hereto.  In  another  part  of  his  land,  and  conTejr  water  by  pipes  to  the  house,  and  aftefr 
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ward  sell  the  bouse  with  the  appurtenances,  excepting  the  land,  or  sell  the  land  to 
another,  reserving  to  himself  the  house,  the  conduits  and  pipes  pass  with  the  bousai, 
because  It  Is  necessary  and  quasi  appendant  thereto ;  and  he  shall  have  liberty  by  law 
to  dig  In  the  land  for  mending  his  pipes,  or  making  them  new,  as  the  ca^e  maf 
require.**  Tbe  authority  of  this  case  has  been  frequently  approved.  Ilt)lAdns  t. 
Bst^KS,  Hob.  131 ;  New  Ijmvlih  Faetmy  ▼.  Bachdder^  8  N.  H.  190 ;  United  Statett  v.  ^ppto- 
(oi ,  1  Sumner,  4S8;  Hazard  ▼.  iio5(fison,  8  Mason,  272;  Thayer  v.  Paune,  2  Gush.  8S7. 

In  Cox  V.  Matihewe^  Ventrls,  237,  Lord  Hale  said :  *'  But  In  an  action  for  stopping  of  hli 
light,  a  man  need  not  declare  of  an  ancient  house ;  for  If  a  roan  should  build  an  houM 
on  his  own  ground,  and  then  grant  the  house  to  A.  and  grant  certain  land  adjoining 
lo  B^  B.  could  not  build  to  the  stopping  of  Its  lights  In  that  case.*'  This  doctrine  was 
•zpresaly  affirmed  In  Palmer  r,  Fletcher^  1  Lev.  122;  Rewerev,  Bmcer^  By.  &  Mo.  24 1 
Cumpion  ▼.  JSic/iords,  1  Price,  27 ;  OnUts  v.  Graham^  I  Mo.  &  Mai.  886;  Story  ▼•  Odin^  tt 
157 ;  SuxttuWjonvuoh  v.  CuteiUry,  9  BIng.  806 ;  RusweU  v.  Pryer^  6  Mod.  116 ;  12  Id.  2]A» 

;;  Hubbard  v.  IVint,  33  Vt.  296;  Lampman  v.  MUka^  21  N.  Y.  606;  Gerber  v.  GrvJbeO^  18 
IlL  217.  A  contrary  doctrine  has  been  held,  however.  In  the  following  cases :  JItdMa 
T.StneiGefi,2Am.Rep.879(19  0hlo8t.6£t»;  HaverUieHi,  atpe^Vi  Penn-St.  868;  MorrU 
mm  T.  MarquardU  24  Iowa,  36.— Bkp. 


NooKAK,  appellant,  y.  Kemp  $t  aL 

<84Md.13.) 

Lm»  nf  domieUe  —  dupotUian  of  perianal  propertif^ 

A  fMldent  of  Maryland  beqaeatbed  a  portion  of  his  personal  Mtate  lo  hit 
dau^kter,  who  was  married,  and  a  resident  of  Kentucky ;  bat,  before  tbe  dte> 
tribatlon  of  tbe  estate,  tbe  daughter  died  intestate,  leaving  her  husband 
and  two  cliildren  surviving.  After  tbe  distribution  of  tbe  estate,  tbe  boa- 
band  claimed  tbe  deceased  wife's  distributive  share.  Held,  that  tbe  dispo> 
flitlon  of  her  share  was  governed  by  the  law  of  Kentucky  (thai  being  her 
domicile),  and  that,  accordingly,  tbe  husband  was  entitled  to  her  entire  dli^ 
tribatlve  share. 

Bill  filed  by  Joseph  J.  Noonan,  against  the  executors  of  David 
Kemp,  to  obtain  a  distribntive  share  of  Kemp's  personal  estate.  It 
appeared  that  Kemp,  who  was  a  resident  of  Maryland,  bequeathed 
to  his  daughter,  Mary  Ellen  Noonan,  then  wife  of  the  complainant 
and  living  with  him  in  Kentucky,  certain  distributive  portions  of 
his  personal  estate.  Kemp  died,  but  before  the  distribution  of 
his  personal  estate,  Mrs.  Noonan  died  intestate  in  Kentucky, 
leaving  her  husband  and  two  children  surviving  her.  After  her 
death  the  distribution  took  place,  and  her  share  was  found  to  be 
$3,453.85.    It  was  admitted  that  according  to  the  laws  of  Kentucky 
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the  husband  was  entitled  to  the  personal  estate  of  his  deceased  wife; 
but  the  court,  after  hearing  the  bill,  decreed  that  this  complainant 
was  entitled  only  to  a  life  interest  in  his  deceased  wife's  distribntife 
share,  and  that  the  principal,  after  his  death,  should  go  to  the 
childreTi.     Complainant  appealed. 

Frederick  J.  Nelson  and  William  M.  Merrick,  for  appellanty 
argued  that  the  complainant  was  entitled  to  the  whole  fund,  under 
the  code,  as  administrator  of  his  deceased  wife.  Haiton  y.  Weems,  12 
Gill,  and  Johns.  112.  The  legacies  under  Kemp's  will  were  vested. 
Snively  v.  Beavans,  1  Md.  208;  (yBryne  v.  (fbryns^s  Adiiir.,  9  id. 
512  ;  Meyer  et  al  v.  Eisler,  Trustee,  et  al^  29  id.  28.  The  law  of  the 
domicile  governs  in  such  cases.  Newcomer  v.  Orem,  2  Md.  297 ; 
Hooper  v.  Mayor  of  Baltifnore,  12  id.  473 ;  SHU  v.  Worsinck,  1  H. 
Black.  690 ;  Story  on  Conflict  of  Laws,  §§  379,  380,  and  author- 
ities in  note  3  to  §  380,  also  §  187 ;  2  Kent's  Com.  428  to  430, 
marg. ;  Ftmis  et  al.  v.  Smith  et  ah,  14  How.  424 ;  Harvey  v.  Rich- 
ards, 1  Mason's  C.  C.  408,  410. 

William  J.  Ross,  for  appellees,  cited  MiUer  d  Mayhew  v.  WiUian^ 
son,  5  Md.  235 ;  2  Williams  on  Executors,  1000,  marg.,  and  argued 
that  the  rule  that  the  law  of  domicile  governs  the  succession  of  per- 
sonalty is  not  absolute,  and  is  subject  to  the  following  modifications: 

1.  Wherever  the  law  of  the  State  of  the  situs  of  the  personal 
property  conflicts  with  the  law  of  the  State  of  the  domicile  of  the 
party  entitled  to  such  property,  the  law  of  the  former  State  must 
prevail. 

2.  The  policy  of  the  State  of  the  situs  of  the  property  mnst  pre- 
vail over  the  law  of  the  domicile.  And  the  policy  of  this  State  for 
years  past  has  been  to  protect  the  property  of  the  wife,  and  to  pre- 
serve it  for  her  issue,  against  the  improvidence  of  the  hnsband. 
Story  on  Conflict  of  Laws,  §  28 ;  Davis  v.  Jacquin,  5  H.  &  J. 
100 ;  Gardner  v.  Letvis,  7  Gill.  395 ;  Smith,  garnishee  of  Leister,  v. 
McAtee,  27  Md.  438 ;  2  Kent's  Coul  407 ;  Wilson  di  Co.  v.  Carson 
A  Co.,  12  Md.  75.  This  case  should,  therefore,  be  decided  aooording 
to  the  law  of  Maryland* 

RoBiNSOir,  J.  If  there  be  a  principle  of  international  law  settled 
beyond  dispute,  it  is  that  the  succession  to  personalty  is  governed 
and  regulated  by  the  law  of  the  domicile,  and,  in  the  absence  of  a 
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Buuniage  contract,  the  law  of  the  matrimonial  domicile  goverus  as  to 
aU  the  rights  of  the  parties  to  their  present  property  in  that  place* 
and  as  to  all  personal  property  wherever  it  may  be  situate, 

**It  has,"  says  Chancellor  Kent,  "become  a  settled  principle  of 
international  jurispmdence,  and  one  founded  in  a  comprehensive 
and  enlightened  sense  of  public  policy  and  convenience,  that  tho 
disposition,  succession  to  and  distribution  of  personal  property^ 
wherever  situated,  is  governed  by  the  law  of  the  country  of  tho 
owner's  or  intestate's  domicile  at  the  time  of  his  death,  and  not  by 
the  conflicting  laws  of  the  various  places  where  the  goods  happen  u> 
be  situate."    2  Kent's  Com.  429. 

Judge  Story  says:  "Be  the  origm  of  the  doctrine  what  it  may^ 
it  has  so  general  a  sanction  among  all  civilized  nations,  that  it  may 
be  treated  as  part  of  Hie  jus  gentium.  And  in  Sill  v.  Worstvickj  1 
H.  Black£  690,  the  general  doctrine  is  stated  with  great  force  and 
vigor." 

"  It  is  a  clear  proposition,"  says  Lord  Loughborough,  "  not  only 
of  the  law  of  England,  but  of  every  country  in  the  world  where  the 
law  has  the  least  semblance  of  science,  that  personal  property  has 
nc  locality.  The  meaning  of  that  is,  not  that  personal  property  has 
nc  maible  locfdity ;  but  that  it  is  subject  to  that  law  which  governs 
the  person  of  the  owner;  both  with  respect  to  the  disposition  of  it^ 
and  with  respect  to  the  transmission  of  it,  either  by  succession  or 
by  the  act  of  the  party.  It  follows  the  law  of  the  person.  If  he 
dies,  it  is  not  the  law  of  the  country  in  which  the  property  is,  but 
the  law  of  the  country  of  which  he  was  a  subject  that  will  regulate 
the  succession."  "And  this  doctrine  has  been  constantly  maintained, 
both  in  England  and  America,  with  unbroken  confidence."  Story's 
Confl.  of  Laws,  §  380. 

It  is,  however,  unnecessary  to  multiply  authorities.  So  early  as 
De  Sobry  v.  De  Laistre,  2  H.  &  J.  191,  this  court  held  "  that  personal 
property  adheres  to  the  person,  and  that  wherever  the  person  is 
domiciled  the  property  goes  in  distribution  according  to  the  laws  of 
that  country,"  and  so  late  as  Nmocomer  v.  Orem^  2  Md.  297,  it  was 
expressly  decided,  that  the  personal  property  of  the  wife  in  the  State 
of  Louisiana  was  governed  by  the  laws  of  thirf  State,  the  place 
of  the  matrimonial  domicile,  and  that  accordingly  the  husband  waa 
entitled  to  the  wife's  chases  in  action^  subject  to  the  right  of  sur* 
vivorship. 

The  case  of  SmUh^  garnishee  of  Leister,  v.  McAfee,  27  Md.  488,  wa« 
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decided  upon  other  principles  not  in  conflict  with  this  well-estab- 
lished  and  universally  recognized  doctrine.  There  a  creditor  of  the 
husband  attempted  to  attach  a  fund  dedicated  to  the  separate  use 
of  the  wife  by  a  decree  of  equity,  and  it  was  held  that  the  creditor 
of  the  husband  seeking  a  remedy  against  him  in  our  court  must  be 
governed  and  regulated  by  our  laws,  in  other  words,  a  person  suing 
in  this  State  must,  in  such  a  case,  take  the  law  as  he  finds  it,  ^^  and 
wherever  a  remedy  is  sought  it  must  be  administered  according  to 
the  lex  forV*  Story  on  Confl.  of  Laws,  §  571.  No  allusion  was 
made  to  the  doctrine  of  succession  in  cases  of  intestacy,  and  it  can 
hardly  be  supposed  that  it  was  intended  to  overrule  the  well-estab- 
lished  law  on  this  subject,  and  which  more  than  once  had  been 
expressly  approved  of  by  this  court. 

It  being  admitted  that  Kentucky  was  the  matrimonial  domicile  at 
the  time  of  the  death  of  Mary  Ellen  Noonan,  we  are  of  opinion  that 
disposition  of  and  succession  to  the  distributive  share  due  to  her 
from  her  father's  estate  must  be  governed  by  the  laws  of  that  State 
and  not  by  the  provisions  of  our  Code,  and  it  being  further  admitted 
that,  by  the  statute  of  Kentucky,*  the  surviving  husband  is  entitled 
to  the  personal  estate  of  his  deceased  wife,  it  follows  that  the  decree 
below  must  be  reversed  and  the  cause  remanded  in  order  that  t 
decree  may  be  passed  in  conformity  with  this  opinion. 

Decree  reversed  and  cause  refnanded. 


Baltucobb  akd  PoTotf AC  Railroad  Co.,  appellant,  v.  MagbudeSi 

(iMMd.79.) 
Dh&nion  of  ^ream  of  water  in  eondrueHon  of  a  raiiroad. 

Under  a  railroad  charter  conferring  the  power  to  acquire  bj  oondemnatioo 
land  for  the  construction  of  the  road,  the  company  has  the  right  to  divert  a 
stream  of  water  flowing  across  the  line  of  their  road.  This  right  does  not 
depend  upon  an  express  grant  to  be  made  and  specified  in  the  inquisition 
itseif,  but  may  he  acquired  by  condemnation  of  the  land  duly  confirmed»and 
payment  or  tender  of  the  damages  awarded ;  and  proof  de  hor9  the  inquisi- 
tion is  admissible  to  show  that  the  attention  of  the  Jury  of  inquest  was 
directed  to  the  intended  diversion  at  the  time  of  taking  and  before  they 
signed  the  inquisition.    If  the  attention  of  the  jury  was  thus  directed  tc 
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such  diversion,  and  the  same  was  made  within  the  lines  of  the  land  con- 
demned for  the  constraction  of  the  road»  the  owner  of  the  land  through 
wliich  the  road  passes  has  no  remedy,  either  at  law  or  in  equity,  for  any 
injury  that  may  result  therefrom. 

Bill  filed  March  19, 1869,  by  Fielder  Magmder,  to  restrain  the 
Baltimore  and  Potomac  Railroad  Company  from  diverting  or  alter- 
ing the  water  of  the  '^  Beaver  Dam  "  branch  from  its  bed  or  course 
through  the  complainant's  lands;  also  to  restrain  said  railroad 
company  from  shutting  up  or  destroying  the  mill-race  running 
through  the  land  of  complainant  The  bill  alleged  that  these  acts 
were  being,  or  about  to  be,  done  by  the  company  in  constructing 
their  railroad.  A  temporary  injunction  was  granted  upon  the  bill. 
Subsequently  the  company  answered,  alleging  that  the  diversion  of 
the  stream  of  water  and  other  acts  complained  of  were  in  accord- 
ance  with  their  charter;  that,  being  unable  to  agree  with  complain- 
ant for  the  purchase,  use  or  occupation  of  the  land  required  for  the 
construction  of  the  railroad,  an  inquisition  was  duly  held,  the  land 
was  condemned,  the  jury  assessed  the  damages,  the  inquisition  was 
confirmed  and  the  damages  paid  to  the  complainant.  A  motion  was 
made  to  dissolre  the  injunction;  and,  after  a  large  amount  of 
testimony  had  been  taken,  the  motion  was  denied  and  the  injunc- 
tion was  rendered  perpetual.    The  company  appealed 

Dania  Clarke,  for  appellant,  cited  Act  of  1853,  ch.  194,  §§  12, 13 ; 
Angell  on  Water  Courses,  §§  457,  458,  469,  470 ;  1  GreenL  Cruise 
Dig.  87 ;  Williams*  Real  Property,  12 ;  Den  v.  Wright  et  al,  1 
Pet  0.  0.  64;  N&tosmn  v.  Pryor^e  Lessee,  7  Wheat  7;  Canal 
Commissumers  v.  The  People,  6  Wend.  423;  Beaver  v.  Western 
Maryland  R.  B.  Co.,  noted  in  32  Md.,  among  unreported  cases ; 
BaUimore  di  Susquehanna  R.  R.  Co.  v.  Compton,  2  Gill,  20 ;  Chesa» 
peahe  S  Ohio  Canal  Co.  t.  Orove,  11  Oill.  &  Johns.  398. 

Samuel  H.  Berry,  for  appellee,  argued,  that  appellee  was  entitled 
to  the  water  of  the  stream  in  question,  and  the  appellant  had  no 
right  to  diyert  the  stream  outside  of  the  land  condemned.  Act  of 
1863,  ch.  194 ;  Qreenl.  Cruise  Dig.  37 ;  Williams'  Real  Property,  12 ; 
Den  V.  Wright  et  ah,  1  Pet.  C.  C.  64 ;  Newsom  y.  Pryor's  Lessee,  7 
Wlieat  7 ;  Canal  Commissioners  v.  The  People,  5  Wend.  412 ;  AnguU 
on  Water  Courses,  5. 

The  court  of  chancery  is  the  only  tribunal  which  may  allow  such 
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t  proceeding.  White  v.  Flannigmh^  1  Md.  539 ;  Lambom  y.  Ooving* 
ton  Oo.f  2  Md.  Gh.  Dec.  409 ;  fferr  v.  Bierbower,  3  id.  456 ;  Ooekejf 
r.  CarroUy  4  id.  344 ;  Carlisle  y.  Stevenson^  3  id.  499. 

MiLLBBy  J.  Since  the  passage  of  the  decree  from  which  ihia 
appeal  is  taken,  the  case  of  Beaver  v.  The  Western  Maryland  BaU^ 
road  Company  has  been  decided  by  this  court  That  was  a  ca^e 
where  Beaver  brought  an  action  of  trespass  quare  dausum  freyiiy 
against  the  railroad  company  for  entering  upon  his  land,  and  by  the 
oonstmetion  of  their  road,  diverting  a  stream  of  water  called  the 
'^  Patapsco  Falls  "  from  its  ancient  course  into  a  new  channel,  dug 
for  that  purpose,  whereby  the  stream  was  cut  off  from  a  large  part 
of  his  farm  through  which  it  used  to  flow,  so  that  he  could  no 
longer  water  his  stock  and  cattle  therefrom,  and  use  it  for  the  pur* 
poses  of  his  farm  as  he  had  been  accustomed  to  do.  The  company 
relied  upon  the  inquisition  (which  had  been  duly  confirmed  and  the 
assessed  damages  paid)  and  the  fact  that  the  attention  of  the  jury  of 
inquest  was  directed  to  the  intended  diversion  of  the  stream,  and 
that  the  same  was  within  the  lines  of  the  laud  condemned,  as  a  bar 
to  any  recovery  for  damages  resulting  from  such  diversion.  The 
inquisition  there  does  not  materially  differ  from  that  in  the  present 
case.  Instead  of  describing  the  hmd  condemned  jirecisely  in  the 
same  niode  as  the  one  before  us,  it  did  so  chiefly  by  reference  to 
lines  on  a  plat  filed  with,  and  made  part  of  the  inquisition,  "  which 
lineSy''  as  it  states,  '*  fully  describe  the  piece  or  parcel  of  land  required 
by  the  said  Western  Maryland  Bailroad  Company "  for  the  con- 
struction  thereon  of  the  bed  of  their  road,  but  in  both  it  is  the 
described  lafid  that  is  condemned,  and  there  is  nothing  on  the  fiioe 
of  either  amounting  to  an  express  grant  of  the  right  to  divert  the 
gtream.  In  that  case,  conflicting  oral  testimony  of  many  witnesscA 
on  both  sides  was  offered  upon  the  question  whether  the  attention 
of  the  jury  of  inquest  was  called  to  the  intended  diversion,  as  well 
as  whether  they  actually  took  it  into  consideration  in  estimating  the 
damages  they  awarded.  At  the  instance  of  the  defendant  the  court 
below  instructed  the  jury  that  if  they  should  find  from  the  evidence 
that  the  attention  of  the  jurors  who  found  the  inquisition  was  called 
to  the  intended  diversion  of  the  stream  in  the  construction  of  the 
railroad,  and  should  also  find  that  the  road  was  constmcted,  and 
the  new  channel  for  the  diversion  of  the  stream  was  dug,  in  and 
upon  the  land  within  the  lines  of  the  land  condemned  by  the  inqoisi- 
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tion,  then  their  yerdict  must  be  far  the  defendant,  and  in  reference 
to  thifl  instmction  this  court  said:  ''  We  can  discover  no  objection 
to  this  prayer,  and  the  only  objection  that  is  made  to  it  in  the 
appellant's  brief  is,  that  it  shoold  have  required  the  jury  to  find 
that  the  jury  of  inquest  estimated^  in  the  damages  allowed  by  it,  the 
injury  to  the  appellant  by  reason  of  the  intended  dirersion  of  the 
water  in  the  Patapsco  Falls.  The  prayer  did  require  the  jury  to 
find  that  the  attetition  of  the  jury  of  inquest  was  directed  to  that 
diversion,  and  the  legal  presumption  is  that  they  estimated  in  their 
itigui^ition  the  damages  to  resuU  from  such  diversion.  (Chesapeake 
and  Ohio  Canal  Co.  v.  Orove,  11  Gill.  ^  Johns.  404." 

That  case  decides,  ^r«^,  that  under  a  charter,  similar  in  this  respect 
to  that  of  the  appellant,  conferring  the  power  to  acquire  by  con- 
demnation land  for  the  construction  of  its  road,  the  company  has 
the  right  to  divert,  if  they  see  fit  to  do  so,  a  stream  of  water  flowiug 
across  the  line  of  their  road ;  secondly^  that  this  right  does  not 
depend  upon  an  express  grant  to  be  made  and  specified  in  the 
inquisition  itself,  but  may  be  acquired  by  condemnation  of  the  laud 
duly  confirmed,  and  payment  or  tender  of  the  damages  awarded,  and 
proof  de  hors  the  inquisition  that  the  attention  of  the  jury  of  mquest 
was  directed  to  the  intended  diversion  at  the  time  of  taking,  and 
before  they  signed  the  same ;  and,  thirdly,  that  if  the  attention  of 
the  jury  was  thus  directed  to  such  diversion,  and  the  same  was 
made  within  the  lines  of  the  land  condemned  for  the  construction 
of  the  road,  the  owner  of  the  land  through  which  the  road  passes 
has  no  remedy,  either  at  law  or  in  equity,  for  any  injury  that  may 
result  there&om. 

The  inquisition  in  the  present  case  was  regularly  confirmed,  and 
the  damages  thereby  awarded  have  been  paid  to  the  appellee.  The 
proof  in  the  record,  which  we  have  examined  with  care,  establishes 
to  our  satisfaction  the  fact  that  the  attention  of  the  jury  was 
directed  to  the  proposed  diversion  of  the  stream  called  "  Beaver  Dam 
Branch ''  (the  making  of  which  the  injunction  restrains),  from  its 
old  channel  through  the  lands  of  the  complainant,  at  the  time  of 
taking  and  before  they  signed  their  inquisition,  and  also  that  such 
diversion  is  confined  within  the  limits  of  the  land  condemned. 

The  decree  appealed  from  must  be  reversed,  the  injunction  dis* 
tolved  and  the  bill  of  complaint  dismissed. 

Decree  reversed  and  bill  dismissed . 

Vou  VL— 40 
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SvTDSB,  appellant,  v.  Fuioo v. 

(84Md.]».> 


A  newspaper,  after  allading  to  certidn  oatrages  perpetrated  bj  *  rofBans. "  pv^ 
ceeded  to  state  that  plaintiff,  "  a  jonng  man  on  the  Washington  train,  w]w 
is  engaged  In  selling  papers,  and  who  takes  every  occasion  to  insult  Repaid 
lican  passengers,  appears  to  have  been  in  collusion  with  the  ruffians.  On 
approaching  the  city  he  went  around  to  take  a  vote  of  the  passengers,  the 
object  being  evidently  to  spot  the  Republicans,  that  the  assailants  might 
know  who  were  their  friends  and  who  their  opponents."  In  an  action  againit 
the  publishers,  hdd,  that  the  publication  was  libelous  per  m,  and  that  it 
was  not  such  a  privileged  publication  or  criticism  as  protected  them  fion 
Uability. 

In  an  action  of  libel  the  rule  is  that  the  plaintiff,  if  the  verdict  be  in  his  fovor, 
is  entitled  to  recover  compensation  for  such  damages  as  the  Jury  may  find 
he  sustained  as  the  direct  consequence  of  the  publication,  and,  if  the  Juy 
should  find  from  the  evidence  that  the  publication  proceeded  from  expren 
malice  or  ill-wilXto  the  plaintiff,  then  they  are  to  award  him  such  exemplaiy 
or  punitive  damages  as  they  may  think  the  facts  of  the  ease  justify. 

AcTiOK  of  libel  by  George  Snyder  against  Charles  0.  Fulton  and 
Albert  K.  Fulton,  editors,  proprietors  and  publishers  of  ^The 
Baltimore  American." 

The  opinion  states  the  facts. 

The  following  are  the  rejected  prayers  of  plaintiff  referred  to  in 
the  opinion : 

1.  "  If  the  jury  believe  from  the  evidence  that  there  was  an  unlaw* 
ful  and  felonious  assault  committed,  as  set  out  in  the  declaration  of 
the  plaintiff,  that  the  defendants  made  and  published  in  the  city  of 
Baltimore,  on  the  14th  of  October,  1868,  the  article  set  out  in  th« 
said  declaration;  and  that  the  plaintiff  was  designated  by  that 
article,  as  acting  in  collusion  with  and  in  aid  of  the  parties  com- 
mitting said  assault,  that  then,  under  the  pleadings  in  the  causBt 
they  must  find  a  verdict  for  the  plaintiff. 

2.  "  That  by  the  pleadings  in  this  case,  the  defendants  admit  that 
the  plaintiff  is  not'guilty  of  the  charge  alleged  in  the  libel  set  out 
in  the  declaration,  and  that  all  the  evidence  given  by  the  defendania 
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in  regard  to  the  conduct  of  the  plaintiff  in  taking  the  vote,  and  hifl 
behavior  toward  members  of  the  Republican  party,  is  evidence  not 
to  defeat  the  plaintiff's  right  to  recover  a  verdict  as  set  out  in  the 
first  prayer,  but  was  received,  and  is  only  to  be  considered  by  them 
as  offered  by  the  defendants  for  the  purpose  of  endeavoring  to  miti- 
gate and  diminish  the  amount  of  the  damages  that  the  plaintiff  is 
entitled  to  recover  if  the  jury  find  a  verdict  in  his  favor  under  said 
first  instruction. 

3.  "  That  if,  under  the  preceding  instruction,  the  jury  should  find 
a  verdict  for  the  plaintiff,  then  he  is  entitled  to  recover  such  damages 
as  the  jury  may  find  he  sustained  from  th^  loss  of  his  position  as 
newsboy  on  the  Baltimore  and  Ohio  Railroad ;  provided,  the  jury 
shall  find  that  he  lost  his  position  as  a  direct  consequence  of  said 
publication ;  and,  in  addition  to  the  special  damages,  such  other 
damages  as  the  jury  may  award  him  as  resulting  to  him  directly 
from  said  publication ;  and  if  the  jury  should  further  find  that  the 
said  publication  proceeded  from  ill-will  to  the  plaintiff,  that  then 
the  jury  may  award  to  the  plaintiff  vindictive  or  punitory  damages. 

4.  ^^That  if  the  jury  find  that  the  plaintiff,  at  and  previous  to  the 
publication  of  the  libel  as  set  out  in  the  declaration,  was  a  newsboy 
engaged  in  crying  and  selling  newspapers  and  periodicals  on  the 
cars  between  Baltimore  and  Washington;  and  that  among  the 
papers  so  cried  and  sold  by  him  was  a  paper  called  the  La  Crosse 
Democrat ;  and  that  the  crying  and.  sale  of  said  paper  was  considered 
offensive  and  insulting  by  certain  parties ;  and  that  it  was  in  allusion 
to  such  crying  and  sale  that  the  defendants  charged  that  in  the  said 
libel  the  plaintiff  took  every  occasion  to  insult  Republican  passengers ; 
and  that,  after  the  publication  of  the  card  of  plaintiff,  read  in  evi- 
dence, if  the  jury  should  find  that  said  card  was  published,  and  that 
defendants  had  notice  thereof,  the  said  defendants  failed  to  retract 
the  said  libelous  publication ;  and  that,  on  the  first  of  October  instant 
the  plaintiff  re-published  the  substance  of  the  said  libel  without  any 
explanation  and  retraction  whatsoever ;  that  then  these  facts  are  to  be 
considered  by  the  jury,  in  determining  whether  the  defendants  were 
actuated  by  ill-will  toward  the  plaintiff,  in  publishing  the  libel 
aforesaid;  and,  if  the  jury  find  such  ill-will,  then  the  plaintiff  is 
entitled  to  recover  vindictive  damages,  if  the  jury  find  the  facts  set 
oat  in  the  first  instruction. 

5.  ''If  the  jury  find,  from  the  evidence  in  this  case,  that  the  lild 
eom])lained  of  in  the  declaration  was  false  and  without  probable 
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cause,  80  far  as  relates  to  the  plaintiff,  then  such  falsehood  and  want 
of  probable  cause  are  evidence  of  express  malice  toward  the  plain- 
tiff.'* 
The  appeal  is  by  plaintifil 


•« 


M.  A .  Mullin  and  Robert  «7.  Brent y  for  appellant  The  publication 
was  actionable  j90r  se.  1  Starkie  on  Slander,  39, 40;  Code  of  Public 
Local  Laws,  art  4,  §  155 ;  1  Kent's  Com.  620,  621.  The  fact  that 
toe  defendants  were  editors  is  no  justification.  Rigdon  t.  Wolcott^ 
6  G.  &  P.  413 ;  Hagan  v.  Hendry,  18  Md.  191 ;  2  Greenl.  Ev., 
§  275;  Wolcott  v.  Hall,  6  Mass.  514.  The  publication  was  not 
**  privileged."  Heriot  r.  Stuart,  1  Esp.  Cas.  437;  Townshend  on 
Slander,  note  1312 ;  id.,  §§  252,  254,  255;  Campbell  v.  Spoftistooode, 
8  L.  T.  R.  N.  S.  201 ;  3  Post  &  Fin.  421 ;  Sheciell  v.  Jackson,  10 
Cush.  25 ;  Dole  v.  Lyon,  10  Johns.  450 ;  Woodgate  v.  Ridout,  4 
Fost  &  Fin.  217;  Darby  v.  Ouseley,dQ  Eng.  Law  and  Eq.  627; 
Hedley  v.  Barlow,  4  Fost  &  Fin.  228. 

On  the  question  of  damages  counsel  cited  Townshend  on  Slander, 
g§  198,  290. 

Henry  Stockbridge,  for  appellees,  argued  that  if  publishers  act 
in  gooil  faith,  and  with  reasonable  prudence,  the  publication  is  priv- 
ileged, even  though  prompted  by  malice.  \Miite  v.  Nicholls,  3  How. 
286,  291 ;  Cook  v.  Hill,  3  Sandf.  341 ;  Oathercole  v.  Miall,  15  Mees. 
ft  Wels.  319;  Kelly  v.  Tinling,  L.  R.,  1  Q.  B.  H99 ;  Wason  v. 
Walter,  4  id.  73;  Risk  Allah  Bey  v.  miiteJturst,  18  L.  R.  N.  S.  615. 

Babtol,  C.  J.  This  is  an  appeal  by  the  plaintiff,  who  recovered 
a  judgment  below;  and  being  dissatisfied  therewith,  asks  for  a 
reversal  for  certain  alleged  errors  in  the  ruling  of  the  superior 
court,  in  refusing  to  grant  his  several  prayers,  and  in  the  instruo- 
tion  given  to  the  jury. 

The  suit  is  for  the  publication  of  an  alleged  libel,  in  **  The  Balti* 
more  American,"  a  newspaper  of  which  the  defendants  are  editors, 
proprietors  and  publishers.  The  plaintiff's  occupation  was  selling 
newspapers  and  periodicals  on  the  railway  trains  beween  Washing- 
ton and  Baltimore.  The  alleged  libel  was  contained  in  an  article 
published  in  "  The  American,*^  the  whole  article  was  given  in  evi- 
dence. After  stating  that  passengers  passing  through  Baltimore 
from  Washington,  on  their  way  to  Philadelphia,  had  been,  on  several  . 
occasions  assaulted  and  beaten  by  ruffians,  and  that  the  repetition 
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of  such  outrages  reflected  discredit  on  the  police  department  as 
well  as  on  the  railroad  companies ;  it  then  refers  to  a  particular 
instance  in  which  such  an  outrage  had  been  committed  on  a  Mr. 
Clary,  a  passenger,  at  the  President  Street  Depot,  in  Baltimore,  and 
commenting  thereon,  states  that  ''the  object  of  this  brutal  outrage 
was  to  prevent  Republican  clerks,  and  others  temporarily  employed 
in  Washington,  from  going  to  Philadelphia  to  vote;"  then  adds  the 
following,  which  constitutes  the  libelous  matter  complained  of  by 
the  plaintiff,  and  set  out  in  the  declaration : 

''A  young  man  on  the  Washington  train,  who  is  engaged  in  selling 
papers,  and  who  takes  every  occasion  to  insult  Republican  passen- 
gers, appears  to  have  been  in  collusion  with  the  ruffians.  On 
approaching  the  city  he  went  around  to  take  a  vote  of  the  passen- 
gers, the  object  being  evidently  to  spot  the  Republicans,  that  the 
assailants  might  know  who  were  their  friends  and  who  their  oppo- 
nents. The  scheme  was  successful,  and,  on  passing  through  the 
city,  an  ex-police  officer  of  Washington  pointed  out  the  victims,  who 
had  unwittingly  proclaimed  their  political  predilections  in  favor  of 
Grant  and  Colfax."  The  declaration  alleges  as  special  damage,  that 
he  lost  his  situation  as  newsboy  in  consequence  of  the  publication^ 
and  also  claims  for  general  damages.  The  defendants  plead  ''  that 
they  did  not  commit  the  wrong  alleged/'  upon  which  issue  was 
joined. 

After  the  evidence  on  both  sides  had  been  concluded,  the  court 
below  rejected  the  five  prayers  offered  by  the  plaintiff,  and  instructed 
the  jury  as  follows : 

**  To  entitle  the  plaintiff  to  recover  in  this  action,  the  jury  must 
find  that  the  writing,  set  out  in  the  declaration,  was  published  by 
the  defendants,  of  and  concerning  the  plaintiff.  But  if  they  shall 
also  find  that  at  or  just  previous  to  the  time  of  the  said  publication, 
the  peace  of  the  city  was  repeatedly  disturbed,  and  the  rights  of 
private  persons  traveling  on  their  own  lawful  business  between 
Washington  and  Philadelphia  violently  and  unlawfully  invaded  and 
violated  by  evil-doers,  who  were  not  arrested  nor  punished,  as 
detailed  in  the  evidence,  then  it  was  the  right  and  duty  of  the 
defendants,  as  publishers  of  a  public  newspaper,  to  publish  the  facta 
which  came  to  their  knowledge  constituting  the  said  crime,  and  to 
comment  thereon  with  such  severity  of  rebuke  as  a  flagrant  breach 
of  the  peace  deserves ;  and  such  statement  and  comment,  if  &irly 
and  bona  fide  made  with  a  view  to  the  public  good,  was  a  privileged 
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commanication,  free  from  the  legal  presumption  of  malice  which 
attends  a  libelous  publication  not  privileged ;  and  the  plaintiff  ii 
not  entitled  to  recover.  But,  in  order  to  entitle  the  defendants  to  a 
verdict  upon  the  ground  of  privilege,  the  jury  must  find  that  thej 
were  actuated  by  proper  motives,  exercising  reasonable  prudence  in 
tlie  ascertainment  of  the  facts,  and  had  reasonable  grounds  to  believe 
the  statement  made  by  them  was  true,  and  that  they  made  the  same 
without  malicious  motives." 

''  If,  under  these  instructions,  the  jury  shall  find  a  verdict  for  the 
plaintiff,  then  they  are  at  liberty  to  give  compensatory  damages  for 
such  injury  as  the  plaintiff  may  have  proved  himself  to  have  sus- 
tained ;  and  if  they  find  express  malice  on  the  part  of  the  defend- 
ant, or  the  absence  of  good  faith  or  reasonable  prudence,  then  they 
may  give  such  exemplary  damages  as  they  may  think  such  a  state 
of  the  case  justifies/' 

We  think  there  was  error  in  these  instructions,  both  in  respect  to 
the  nature  and  extent  of  privilege  ascribed  to  the  defendants,  and 
in  the  rule  of  damages  laid  down  for  the  jury.  There  can  be  no 
doubt  or  question  that  the  defamatory  words  set  out  in  the  declara- 
tion are,  in  themselves,  libelous,  and,  if  published  of  and  ooncem- 
ing  the  plaintiff,  entitle  him  to  maintain  the  action,  unless  the 
aefendants  are  protected  from  liability  by  reason  of  some  privilege 
accorded  to  them  by  the  law.  To  make  defamatory  words  actiona- 
ble per  SBy  when  they  are  written  or  published,  it  is  not  necessary 
that  they  should  charge  a  party  with  a  crime  or  offense  which  would 
subject  him  to  indictment  or  ignominious  punishment  There  ia  a 
broad  and  just  distinction,  in  this  respect,  between  spoken  worda  and 
words  written  or  published.  Chancellor  Kent  says  (1  Oomm.  620) : 
^  Expressions,  which  tend  to  render  a  man  ridiculous,  or  degrade 
him  in  the  esteem  and  opinion  of  the  world,  would  be  libelous  if 
printed,  though  they  would  not  be  actionable  if  spoken.  So,  if  they 
tend  to  injure  his  reputation  and  expose  him  to  public  hatred,  con- 
tempt or  ridicule/' 

This  proposition  was  laid  down  by  Justice  Baylsy,  in  McOregor 

V.  TliwaUeSy  3  Bam.  &  Ores.  33.     It  has  been  affirmed,  in  many 

other  cases,  some  of  which  are  cited  in  the  notes  in  Kenf  s  Commen- 

'  taries  above  referred  to,  and  was  recognized  and  affirmed  by  the 

supreme  court  in  WJiife  v.  Nicholls,  3  How.  2G6. 

As  was  said  by  Justice  Daniel,  in  the  case  last  cited,  ^  the  prin- 
ciple of  the  law  always  implying  injury,  wherever  the  object  or 
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effect  is  the  exposure  of  the  accused  to  ciiminal  punishment  or  to 
degradation  in  society/' 

The  defamatory  words  her^harged  bemg^^^er  se  actionable,  the 
question  arises,  whether  the  publication  comes  within  the  class  des- 
ignated as  privileged,  so  as  to  entitle  the  defendants  to  exemption 
firom  liability  for  the  consequences,  even  though  the  charge  prove  to 
be  untrue;  provided  they  made  it  in  good  faith,  believing  it  to  be 
true,  and  had  reasonable  grounds  for  that  belief,  after  exercising 
leasonable  prudenee  in  the  ascertainment  of  the  facts.  This  seems 
to  have  been  the  view  of  the  law  taken  by  the  court  below,  and 
embodied  in  the  instruction  given  to  the  jury.  The  privilege 
accorded  to  the  defendants  is  supposed  to  grow  out  of  the  fact  that 
they  were  publisher  of  a  public  newspaper,  and,  as  such,  had  cer- 
tain duties  to  perform  toward  the  public  which  entitle  them  to 
be  protected  from  liability  to  the  plaintiff.  In  our  judgment,  the 
court  below  has  extended  the  doctrine  of  privilege  farther  than  is 
warranted  by  authority,  or  consistent  with  sound  reason  and  public 
policy.  It  seems  to  us  that  the  publication  before  us,  in  so  far  as  it 
contained  charges  against  the  plaintiff,  does  not  come  within  any  of 
the  classes  designated  by  the  law  as  privileged  communications  or 
publications.  These  have  been  very  well  defined  by  the  supreme 
court  in  WhUe  v.  NicliollSy  3  How.  286,  287;  it  is  unnecessary  to 
repeat  them  here ;  and  is  sufficient  to  say  that,  in  our  judgment, 
ihey  do  not  apply  to  the  present  case,  or  entitle  the  defendants  to 
the  protection  claimed  on  the  ground  of  privilege.  We  do  not  pro- 
pose here  to  define  the  exact  limits  of  the  protection  which  the  law 
throws  over  the  publishers  of  newspapers.  In  respect  to  them  it  is 
said  by  Townshend,  in  his  work  on  Slander  and  Libel,  '^  it  is  argued 
that  ilie  exigencies  of  the  business  of  a  newspaper  editor  demand  a 
larger  amount  of  freedom.  That  circumstances  do  not  permit  edit- 
ors the  opportunity  to  verify  the  truth,  prior  to  publication,  of  all 
they  feel  called  upon  to  publish,  and  that  they  should  not  be  respon- 
sible for  the  truth  of  what  they  publish.  Some  concessions  have 
already  been  made  to  these  arguments.  At  present,  the  law  takes 
no  judicial  cognizance  of  newspapers,  and  independently  of  certain 
statutory  provisions,  the  law  recognizes  no  distinction  in  principle 
between  the  publication  by  the  proprietor  of  a  newspaper  and  a  pub* 
lication  by  any  other  individual,"  and  for  this  the  author  cites, 
Davison  v.  Dutvcatiy  30  Eng.  L.  &  Eq.  'Zl'^ ;  Campbell  v.  SpottiA^ 
woode,  8  L.  T,  R.  N.  S.  201 ;  S.  C,  3  Fos.   &  Fin.  421 ;  we  n).iy 
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add  to  these  Behrens  y.  Allen,  before  Eblb,  0.  J.,  at  nui  priusp 
8  Fo8.  &  Fin.  136. 

In  Sheekells  v.  Johnson,  10  Ousb.  2I||  it  was  held  by  the  sapreme 
court  of  Massachasetts, ''  that  a  newspaper  proprietor  is  not  privi- 
leged as  such  in  the  dissemination  of  news,  bnt  is  liable  for  what  he 
publishes  in  the  same  manner  as  anj  other  individual." 

We  have  examined  the  cases  of  Kelly  v.  Tinling,  L  R.,  1  Qp 
B.  699 ;  Wason  v.  Walter,  4  id.  73,  and  Bisk  AUah  Bey  v.  White^ 
hurst,  18  L.  R.  N.  S.  615,  cited  and  relied  on  by  the  appellees' 
counsel  in  the  argument  in  support  of  the  privilege  claimed  for 
the  defendants  in  this  case.  Bat^  in  our  opinion,  they  do  not 
support  the  position  for  which  they  have  been  cited.  In  KieUg 
V.  Tinling,  it  was  held  that  there  was  a  lawful  privilege  in  a 
church  warden  to  discuss  publicly  the  nse  to  which  an  incumbent 
had  put  the  vestry  room.  In  Wesson  v.  Walter,  a  like  privilege  was 
ascribed  to  the  proprietor  of  a  newspaper,  to  make  a  &ithful  report 
of  a  debate  in  the  house  of  lords ;  and  it  was  held,  that»  although 
it  might  contain  matter  disparaging  to  the  character  of  an  indi- 
vidual, it  was  not  actionable.  But  the  publication  is  privileged  on 
the  same  principle  as  an  accurate  report  of  proceedings  in  a  court 
of  justice  is  privileged,  viz. :  that  the  advantage  to  the  community 
at  large  ontweighs  any  private  injury  resulting  from  the  publica- 
tion. The  case  of  Bisk  AUah  Bey  v.  WIntehurst  was  decided  on 
the  same  principle.  That  related  to  a  publication  of  the  proceed- 
ings of  a  court  of  justice. 

The  opinions  in  these  cases  were  rendered  by  the  very  able  Chief 
Justice  GocKBUBN,  and  commend  themselves  to  our  admiration  and 
approval,  not  less  for  the  soundness  of  the  legal  propositions  therein 
asserted  than  for  the  clear  and  forcible  manner  in  which  they  are 
expressed.  The  proposition  which  they  maintain  is,  that  any  man, 
editor  or  private  citizen,  has  a  right  honestly  to  discuss  all  matters 
of  public  interest^  and  to  comment  on  and  criticize  fairly  the  publio 
acts  of  official  persons.  Such  a  proposition  we  do  not  for  a  moment 
question.  So  fisur  as  the  publication  before  us  was  confined  to  the 
statement  of  the  riotons  and  violent  assaults  upon  passengers,  and 
reflected  upon  the  delinquency  of  the  police  authorities  and  other 
officials,  if  made  in  good  faith  and  upon  reasonable  grounds  of 
information,  the  case  comes  within  well-recognized  principles,  and 
the  publication  is,  to  that  extent,  privileged.  But  such  privilege 
does  not  extend  to  the  right  of  charging  the  plaintiflf,  a  private 
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citizen,  with  having  been  in  collusion  with  the  ruffians  and  wrong- 
doers, and  aiding  them  in  selecting  the  yiotims  of  their  intended 
Tiolence,  by  ** spotting  the  Republicans'*  for  that  purpose. 

Such  a  charge  is  not  witjfiin  the  editor's  privilege;  he  makes  it 
upon  his  responsibility  as  any  other  citizen,  and  is  bound  to  estab- 
lish its  truth  by  his  pleading  and  proof,  or  to  answer  to  the  party 
for  the  damage  and  injury  he  may  suffer  in  consequence  of  the 
charge. 

The  rule  of  damage  in  such  action  is,  that  the  plaintiff,  if  the 
verdict  is  found  in  his  favor,  is  entitled  to  recover  compensation  for 
such  damage  as  the  jury  may  find  he  sustained  as  the  direct  conse- 
quence of  the  publication ;  and  if  the  jury  should  find  from  the 
evidence  that  the  publication  proceeded  from  express  malice  or  ill- 
will  to  the  plaintiff,  then  the  jury  may  award  to  him  such  exem- 
plary or  punitive  damages  as  they  may  think  the  facts  of  the  case 
justify. 

The  instruction  of  the  court  below,  we  think,  did  not  state  the 
rule  with  clearness  and  precision,  and  was  calculated  to  mislead  the 
jury.  It  follows,  from  what  has  been  said,  that  in  our  opinion  the 
firstf  aecondf  third  and  fifth  prayers  of  the  plaintiff  below  ought  to 
have  been  granted,  and  it  was  error  to  reject  them.  The  fourth 
prayer,  we  think,  was  properly  refused,  for  the  reason  that  the  sub- 
sequent publication  by  the  defendants  offered  in  evidence,  and 
referred  to  in  the  prayer,  did  not,  according  to  a  fair  construction 
of  its  terms,  contain  a  repetition  of  the  libel  complained  of;  and  it 
would  have  been  error  to  instruct  the  jury  that  it  was  evidence  of 
actual  malice  on  the  part  of  the  defendants. 

The  judgment  must  be  reversed  and  a  new  trial  ordered* 

Judgment  reversed  and  new  trial  ordered. 


Bavkabd,  appellant,  v.  Baltimobb  ft  Ohio  R.  R.  Ck> 

(34Md.1flf7.> 

Oemmen  emrrier-^^urden  of  proof  of  negligemee  under  epeekU  eentraeL 

4  spadal  eoatnet  for  the  tnmsportation  of  live  stock  provided  that  the  carrier, 
a  nllioad  company^  shoald  be  released  from  "  any  and  all  claims  which  may  or 
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might  arise  for  damage  or  injury  to  said  stock  while  in  the  cars  of  loild  com- 
panj^or  for  delajin  its  carriage,  or  for  e^^cape  thereof  from  the  cars,  and 
generally  from  all  claims  relating  thereto,  except  each  as  may  t  rise  ftom  the 
iposs  negligence  or  default  of  the  agents  or  officers  of  the  said  company  acl- 
li  g  in  the  discharge  of  their  several  offidal  duties/'  In  an  action  for  damages 
to  the  stock  occasioned  during  transportation,  held  (1)  that  the  effect  of  the 
contract  was  to  impose  on  the  plaintiff  the  burden  of  proving,  not  merely  (hat 
the  live  stock  was  injured  and  damaged  by  accident  and  delay  occurring  in  the 
transportation,  but  also  that  these  were  caused  by  the  gross  negligence  of  the 
defendant's  agents ;  and,(2)tliat  proof  that  some  of  the  stock  were  injured 
and  lost  by  accidents  on  the  railroad  while  in  the  course  of  transportation, 
that  considerable  delays  occurred  in  carrying  the  cattle,  and  that  they  were 
damaged  and  lessened  in  weight  and  value  from  this  cause,  did  not  raise  the 
presumption  of  negligence  or  default  on  the  part  of  the  agents  of  the  rail- 
load  company  within  the  meaning  of  the  contract. 

ACTIOK  to  recover  for  damages  occurring  to  live  stock  while  being 
transported  by  defendant,  a  common  carrier.  The  opinion  states 
the  case. 

William  C. Schley  BSidWiUiam  Schley^  for  appellant,  argned  that 
if  the  jnry  should  find  negligence  and  misconduct  in  defendant 
resulting  in  the  injury  complained  of,  the  special  contract  was  no  bar 
to  a  recoyery.  McCann  v.  Baltimore  A  Ohio  R.  R.  (7o.,^  Md.  207 ; 
PhiUipe  T.  Clark,  89  Eng.  Com.  Law  Rep.  156 ;  Hinton  t.  Dibbin, 
2  Adol.  ft  Ell.  N.  S.  646  (42  Eng.  Com.  Law  Bep.  849) ;  Bedfield  on 
Carriers,  etc.,  §§  28,  40,  152,  168,  169;  1  Parsons  on  Contract^ 
711  n.  (h) ;  Angell  on  Carriers,  §  245 ;  2  Greenl.  on  Ey.,  §  21fi. 
The  burden  of  proof  in  respect  to  care  was  on  the  defendant 

John  H.  B.  Lairobe,  for  appellee,  argued  that  the  burden  of  proof 
of  negligence  was  upon  plaintiff. 

Babtol,  C.  J.  The  appellant,  plaintiff  below,  claims  damage!  in 
respect  of  four  lots  of  cattle  transported  for  him  on  the  railroad  of 
the  api)ellee. 

In  lieu  of  formal  pleadings  the  case  was  tried  under  an  agree* 
ment  and  statement  of  facts  set  out  in  the  record* 

After  the  eyidenoe  was  concluded,  the  plaintiff  offered  three 
prayers,  which  were  rejected,  and  the  defendant  one  prayer,  which 
was  granted ;  and,  upon  application  by  the  counsel  for  the  phdnfiff 
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for  leave  to  argue  the  case  before  the  jury,  the  coart  below  refused 
snch  application  upon  the  ground  that  there  was  no  evidence  in 
the  cause  legally  sufficient,  from  which  the  jury  could  legitimately 
find  a  verdict  for  the  plaintiff. 

Thereupon  the  plaintiff  excepted  to  the  rulings  of  the  court 

By  granting  the  defendant's  prayer,  the  court  instructed  the  jury 
**  that,  by  the  contract  between  the  plaintiff  and  the  defendant,  the 
defendant  was  only  liable  for  a  loss  occasioned  by  negligence  in  the 
carrying  of  the  cattle  alleged  to  have  been  lost  or  injured;  and  that 
the  burden  of  proof  of  such  negligence  was  on  the  plaintiff,  and 
that  there  was  no  sufficient  evidence  to  go  to  the  jury  to  justify 
their  finding  a  verdict  for  the  plaintiff." 

After  giying  this  instruction  to  the  jury,  there  was  nothing  left 
for  discussion  for  them ;  and,  consequently,  there  was  no  error  in 
the  court  refusing  to  allow  the  plaintiff's  counsel  to  argue  the 
case  before  the  jury.  But  the  question  presented  by  the  appeal  is 
whether  there  was  error  in  granting  the  defendant's  prayer. 

It  appears  fh>m  the  evidence  that  the  contract  between  the 
parties  in  this  case  was  not  the  ordinary  contract  of  a  common 
carrier;  but  a  special  contract  whereby  the  liability  of  the  defend* 
ant  was  modified  and  limited.  This  is  evidenced  by  papers,  signed 
and  sealed  by  the  plaintiff  or  his  agents,  called  Releases,  and  were 
delivered  to  the  defendant  at  the  time  when  the  several  lots  of  cattle 
were  placed  on  the  cars  for  transportation.  These  releases  were  in 
the  following  terms : 

"  J.  J.  Bankard  having  this  day  loaded  into  the  can  of  the  Baltimore  ami 
Ohio  Baiiroad  Company,  namhered  •  •  •  the  following  live  Btock,  vii^ 
*  *  *  and  the  said  railroad  company  having  agreed  to  charge  freight  upon 
the  flhid  live  stock  only  at  the  rate  of  $80  for  sixteen  thousand  pounds  or  less, 
instead  of  the  first-class  rate  as  fixed  by  the  tariff  of  the  said  company,  I  do 
hereby,  in  consideration  of  the  said  reduction  of  charge  for  freight,  agree  to 
release  and  do  release  the  said  railroad  company  from  any  and  all  claims 
which  may  arise  for  damage  or  injury  to  said  stock  while  in  the  cars  of  the 
said  company,  or  for  delay  in  its  carriage,  or  for  escape  thereof  from  the  cars, 
and  generally  from  all  claims  relating  thereto ;  except  such  as  may  arise  from 
the  gross  negligence  or  default  of  the  agents  or  officers  of  the  said  company 
acting  in  the  disdiarge  of  their  several  official  duties." 

The  terms  of  this  paper  are  very  broad  and  comprehensive,  and 
materially  affect  the  rights  of  the  parties  in  this  suit  It  is  well 
settled  that  the  obligations  of  a  common  carrier  may  be  modified 
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by  special  contract,  as  was  decided  in  McCann  v.  BaUimore  £  Ohio 
R.  E.  Co.y  20  Md.  202 ;  and  in  .V.  /.  S.  N.  Co.  v.  MercJuints'  Barikj  6 
How.  344,  382 ;  and  Yorh  Co.  v.  Central  R,  R,,  3  Wall.  107. 

By  the  Act  of  1830,  chapter  117,  a  supplement  to  the  charter  of 
Ihe  defendant,  it  is  expressly  authorized  to  make  special  contracts, 
**  on  such  terms  as  may  be  agreed  on  by  the  parties  "  for  the  trans- 
portation i7iler  alia  "  of  horses  and  other  living  animals."  There 
can  be  no  question,  therefore,  as  to  the  legality  and  binding  force 
of  the  special  contract  made  with  the  plaintiff  in  this  case,  where- 
by, for  a  valuable  consideration,  he  released  the  defendant  from 
liability  for  damage  to  the  stock  arising  from  accident,  delay  in 
transportation,  or  other  causes,  "  except  such  damage  as  may  arise 
from  the  gross  negligence,  or  default  of  the  agents  or  officers  of  the 
said  company  acting  in  the  discharge  of  their  several  official  duties." 
The  effect  of  this  contract  is  to  impose  on  the  plaintiff  the  burden 
of  proving,  not  merely  that  the  live  stock  was  injured  and  damaged 
by  accident  and  delay  occurring  in  the  transportation,  but  also  that 
these  were  caused  by  the  gross  negligence  or  default  of  the  defend- 
ant's agents.  6  How.  384.  In  this  last  respect,  we  think,  there  was 
an  entire  failure  of  evidence,  and  that  the  court  below  was  right  in 
«o  instructing  the  jury. 

The  proof  in  the  cause  is  that  four  lots  of  cattle  were  carried  for 
the  plaintiff  from  the  Ohio  river  to  Baltimore,  one  in  February, 
1863,  and  the  others  in  March,  April  and  May,  1864.  That  some 
of  them  were  injured  and  lost  by  accidents  on  the  railroad  while 
in  the  course  of  transportation,  that  considerable  delays  occurred 
in  carrying  the  cattle,  and  that  they  were  damaged  and  lessened  in 
weight  and  value  from  this  cause. 

But  these  facts  do  not  raise  the  presumption  of  negligence  or 
default  on  the  part  of  the  agents  of  the  railroad  com])any  within 
the  meaning  of  the  contract.  Those  were  risks  which  the  plaintiff 
assumed,  and  for  which  he  agreed  the  railroad  company  should  not 
be  responsible,  unless  they  resulted  from  negligence  or  default  on 
the  part  of  its  agents.  To  establish  this  responsibility  direct  proof 
was  necessary,  or  such  facts  and  circumstances  should  have  been 
shown,  causing  and  accompanying  the  accidents  and  delays,  as 
tended  to  fix  upon  the  defendant's  agents  the  charge  of  negligence 
or  default.  No  such  evidence  is  to  be  found  in  the  record.  On  the 
contrary,  all  the  proof  explaining  the  causes  of  the  accidents,  so  hi 
as  any  evidence  on  this  subject  was  furnished,  fiiiled  to  establidi 
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negligence,  or  to  make  a  case  in  which  the  presumption  of  negli- 
gence coald  legally  arise.  The  fact  that  cars  became  detached  or 
broke  loose  from  a  train  on  a  summit,  and  running  back  collided 
with  the  train  below,  injuring  the  plaintiff's  cattle,  is  not,  of  itself 
proof  of  gross  negligence.  Nor  are  the  other  facts  that  on  one 
oceasioii  a  wheel  broke  causing  damage ;  on  another,  the  train  ran 
off  the  track  in  turning  round  a  curve,  a  car  wheel  having  broken ; 
and  on  another,  that  of  a  collision  occurred ;  of  themselves,  unao* 
companied  with  other  evidence,  showing  that  they  were  caused  by 
file  neglect  or  default  of  the  defendant's  agents,  sufScient  to  bring 
the  case  within  the  exception  in  the  contract,  so  as  to  i*ender  the 
defendant  responsible.  The  same  may  be  said  of  the  delays  that 
occnrred  in  the  transportation.  By  the  terms  of  the  contract,  the 
defendant  Was  relieved  from  liability  for  the  consequences  of  delay^ 
unless  it  arose  from  gross  negligence,  of  which  there  is  no  evidence 
whatever.  These  transactions  took  place  during  the  late  civil  war, 
when,  as  the  proof  shows,  transportation  on  the  Baltimore  and  OhiQ 
railroad  was  constantly  liable  to  interruption,  not  onlj  from  con- 
federate raids,  but  also  by  the  necessary  employment  of  the  roadj 
with  its  equipment,  in  the  service  of  the  United  States  government* 
According  to  the  evidence,  the  delays  of  which  the  plaintiff  com- 
plains were  owing  altogether  to  these  causes.  These  were  well 
known  to  the  plaintiff  at  the  time  he  made  his  contracts,  and  he 
assumed  upon  himself  the  risks  of  such  delays,  and  has  no  right  to 
Tisit  their  consequences  upon  the  defendant  Finding  no  error  in 
the  nilings  of  the  court  below  upon  the  prayers,  the  judgment  will 

he  affirmed. 

Judgment  affirmed* 


ThniiED  States  Fibx  akd  Marine  Ins.  Co.,  appellant^  y.  Enc- 

BSRLT. 
(84  Md.  2S4.) 

PtUey  nf  firt  inturanM'^ warranty  in  ducriptUm  qf  prcp€riif^-'*'u$e  and 

appropriation,** 

h.  poUey  of  lire  Insnranoe  was  issned  "  on  a  foar-story  warehouBe  *  *  *  first 
floor  oecapied  bj  machinery  ased  for  making  barrels,  with  privilege  of  storing 
barrois  on  the  premisefl  and  other  merchandise  not  more  hazardoas."    The 
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policy  contained  a  clause  requiring  a  true  and  acca^te  description  of  th& 
and  occupation  of  the  premises  under  penaltj  of  forfeiture.  The  policj  fur 
f  her  declared  in  printed  words  that  it  was  the  intention  of  the  parties  thai  la 
saae  the  insured  premises  should'  be  used  or  appropriated  for  the  purpose  of 
carrying  on  or  exercising  the  trade,  business  or  vocation  of  (a  large  number 
of  manufactures  specified  therein.  Including)  "cooper,  carpenter,  cabinet^ 
maker/'  *****  so  long  as  the  said  premises  shall  be  wholly  or  in  part  appio- 
priated  or  used  for  any  or  either  of  the  purposes  aforesaid,  these  premises 
shall  cease  and  be  of  no  force  or  effect  unless  otherwise  specially  agreed  by 
thip  corporation,  and  such  agreement  be  signed  in  writing  in  or  on  the  policy.** 
The  premises,  at  the  time  the  insurance  was  effected,  were  used  for  making 
and  storing  barrels  as  mentioned  in  the  written  portion  of  the  policy.  Sub- 
sequently small  circular  saws  and  a  work-bench  were  introduced  and  boxes 
were  manufactured,  but  this  kind  of  work  had  ceased  from  two  to  four 
months  when  a  loss  by  fire  occurred.  The  saws  and  work-bench  had  remained 
in  the  building  and  a  lathe  had  been  put  up  'ihe  day  preceding,  the  fire,  for 
the  purpose  of  making  broom  liandles  and  brush-blocks.  In  an  action  on  thie 
policy.  Held,  ( 1 )  that  the  description  of  property  was  not  a  cofUinuinff  war- 
ranty, but  a  warranty  in  prewnti;  (2)  that  the  policy  was  suspended dnrlQg 
the  prohibited  use  of  the  premises,  but  vras  reTived  when  the  use  ceased  to 
exist ;  aud  ( 3 )  that  there  was  no  such  "  appropriation  "  of  the  premises,  at 
the  time  of  the  fire,  to  a  prohibited  use  as  vras  contemplated  in  the  poliey  or 
as  prevented  a  recovery. 

AcTiOK  on  a  polioy  of  fire  insurance.  The  facts  are  stated  io 
the  opinion.  The  verdict  and  judgment  were  for  plaintifb ;  the 
ap|)eal  is  by  defendant,  the  insurance  company. 

J.  Neveii  Steele^  for  appelhtnt,  argued  that  the  description  was  a 
continuing  warranty,  and  cited  Washington  Ins,  Co.  v.  Eellyy  32  Md. 
421 ;  Mead  v.  Ins.  Co.,  Seld.  530;  Lee  v.  Ins.  Co.,  3  Gray,  3,  583 
Wood  V.  Hartford  Ins.  Co.,  13  Conn.  533-544 ;  Stetson  v.  Mass.  Ins. 
Co.,  4  Mass.  337;  Jennings  v.  Clienatigo  Mutual  Ins.  Co.,  2  Denio,75; 
Murdoch  v.  Chenaiigo  Mutual  Ins.  Co^2  Comsi  210;  1  Phillips 
on  Ins.,  §  866 ;  Sillem  v.  Thornton,  3  Ell.  &  Black.  868,  in  77  Eng. 
Com.  Law  Rep.  It  was  not  necessary  that  the  machines,  the  work- 
bench, the  saws,  and  the  lathe,  should  be  in  actual  use  at  the  time 
of  the  fire  to  constitute  such  a  ^  use  or  appropriation  "  of  the 
premises  as  was  prohibited  by  the  policy. 

Henry  8.  Kennard  and  8.  TeackU  Wallis,  for  appellees,  argued  that 
the  description  was  no  more  than  a  statement  of  the  existing  employ- 
ment of  the  premises,  together  with  a  permission  as  to  the  future  nse 
m  tlio  way  of  storage.    Maryland  Fire  Ins.  Co.  v.  Wliiteford,  31 
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Mi  221 ;  New  England  Fire  £  Marine  Ins.  Co.  v.  Wetmore,  32  111.  221, 
243,  246 ;  Smith  y.  MercJiants  &  Tradenf  Ins.  Co.y  32  N.  Y.  402 ; 
(yKeU  V.  Buffalo  Fire  Ins.  Co.y  3  Comst.  124 ;  Blood  v.  Howard  Firs 
Ins.  Co.j  12  Gush*  472 ;  Catlin  v.  Springfield  Fire  Ins.  Co.,  1  Sumn. 
442 ;  Lounsbury  y.  Protective  Ins.  Co.,  8  Conn.  467 ;  Fim  v.  lieid, 
46  Eng.  Com.  Law,  1 ;  Budd  r.  Fairmaner^  21  id.  18 ;  Leggeit  v. 
JBtna  Ins.  Co.,  10  Bichardson  (Law),  202 ;  Smith  y.  Merchants^  Ins. 
Co.,  29  How.  (N.  Y.)  384 ;  Lycoming  Ins.  Co.  y.  Mitchell,  48  Pa.  372 ; 
Stokes  y.  Cox^  1  Hurlst  &  Norm.  320,  533  ;  the  written  clause  is  to 
be  interpreted  in  connection  with  the  printed  clause ;  Budd  y.  Fair- 
manor,  21  Eng,  Com,  Law,  218 ;  Blood  v.  Howard  Fire  Ins.  Co.,  12 
Cush.  472 ;  Stokes  \.  Cox,  1  Hurlst  ft  Norm.  320,  533.  To  prevent 
recoyery,  the  loss  should  haye  occurred  in  whole  or  in  part  by  the  new 
use  to  which  the  premises  were  put.  Jolly  y.  Equitable  Ins.  Co.,  1  H. 
ft  0.  295;  Allon  y.  Mutual  Ins.  Co.,  2  Md.  128;  Washington  Fire 
Ins.  Co.  y.  Davison,  etc,  30  id.  102.  **  Use  and  appropriation,"  mean 
actual^  present  use  or  appropriation,  and  such  as  expose  the  premi- 
ses to  the  increased  risk  provided  against  When  the  use  ceases, 
the  suspension  of  insurance,  if  any,  ceases.  Maryland  Ins.  Co.  y. 
Whiie/ord,  31  Md.  22& 

Bbknt,  J.  This  action  is  brought  upon  a  policy  of  insurance^ 
issued  on  the  28th  of  March,  1867,  by  the  United  States  Fire  and 
Marine  Insurance-  Company  of  Baltimore,  to  Eimberly  Bros., 
by  which  the  company  agreed  to  insure  them  against  loss  and 
damage,  to  the  amount  of  $8,000,  "  on  the  four-story  brick  ware- 
house,  situate  on  Wide  Water  street,  near  Church  street,  Norfolk, 
Va.  First  floor  occupied  by  machinery,  used  for  making  barrels, 
with  privilege  of  storing  barrels  on  the  premises,  and  other  merchan- 
dise not  more  Juizardous.  Steam  boiler  eficased  in  brick  about  ten 
feet  from  buildingJ'  This  portion  of  the  policy  was  written,  and 
upon  it  arises  the  principal  question  presents  by  this  appeal. 

This  policy  also  contains  the  following  clause :  '^  In  all  applica- 
tions for  insurance  of  property,  the  applicant  must  furnish  an 
accurate  and  just  description  of  the  same,  viz. :  of  what  materials 
each  building  is  constructed ;  whether  occupied  as  a  private  dwell- 
ing or  Iiow  otherwise;  where  situated ;  the  name  of  the  present  occu- 
pier ;  how  situated  with  respect  to  other  buildings.  And  in  the 
insurance  of  goods,  wares  and  merchandise,  the  place  where  the 
lac.eare  deposited  to  be  described;  also,  a  general  description  of 
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•nch  goods,  and  whether  any  manufactory  is  carried  on  in  tlin 
premises ;  all  of  which  is  to  be  certified  and  attested  in  snch  manner 
as  the  nature  of  the  case  may  admit  And  if  any  person  or  persona 
ahall  insure  his  or  their  building  or  goods,  and  shall  cause  them  to 
be  described  in  the  policy  otherwise  than  they  really  are,  so  that 
the  same  be  charged  at  a  lower  premium  than  would  otherwise  be 
demanded;  or,  if  such  description  be  false  or  fraudulent,  sudi 
insurance  shall  be  Toid  and  of  none  effect'' 

The  premises  had  been  leased  on  the  1st  of  February,  1867,  for 
two  years,  to  the  firm  of  Baird  &  Boper,  and,  at  the  time  of  issuing 
the  policy,  were  used  for  no  other  purpose  than  those  described  in 
the  written  part  of  it  Subsequently,  small  circular  saws  and  a 
work  bench  were  introduced  in  the  second  story  for  the  purpose  of 
making  boxes,  and  had  been  used  for  that  purpose  in  the  season, 
which  was  spring,  summer  and  early  fall ;  but  this  description  of 
work  had  ceased,  and  no  boxes  had  been  made  for  from  two  to  four 
months  before  the  fire.  The  circular  saws  and  work  bench  were 
left,  however,  in  the  building,  and  evidence  was  offered,  tending  to 
show  that  the  work  was  to  be  resumed  at  a  future  time.  A  lathe 
had  also  been  put  up,  the  day  preceding  the  night  of  the  fire,  for 
the  purpose  of  making  broom-handles  and  brush-blocks,  but  had 
never  been  used. 

The  appellants  insist,  that  the  written  portion  of  the  policy  is  a 
continuing  warranty,  and  that  it  was  broken  by  the  introduction 
of  the  manufacture  of  boxes  upon  the  premises,  during  the  run- 
ning of  the  insurance. 

There  can  be  no  doubt,  from  the  apparent  confiict  of  the  author- 
ities which  have  been  cited,  that  it  is  sometimes  very  difiicult  to 
determine  whether  the  stipulations  in  a  policy  are  descriptive  only, 
or  are  intended  by  the  parties,  that  the  premises  should  continue  to 
be  used  in  the  manner  designated  and  in  no  other.  But  in  the 
present  case,  we  think  the  intention  is  very  clear,  and  that  the 
written  portion  of  this  policy  is  nothing  more  than  a  warranty  in 
presenlL  The  second  clause  of  the  policy,  which  we  have  quoted, 
requires  the  applicant  for  insurance  to  describe  with  accuracy  the 
building  to  be  insured  —  Jiow  occupiedy  the  materials  of  which  it  is 
constructed,  and  where  and  how  situated  with  respect  to  other 
buildings.  If  the  description  is  untrue,  so  that  a  lower  premium 
is  charged  than  would  otherwise  be  demanded,  the  policy  is  thereby 
rendered  void.    The  use  to  which  this  building  was  appropriated 
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ihat  of  manufacturing  barrels  is  among  those  excepted  in  the 
printed  portion  of  the  policy,  and  its  statement  was  an  essential 
part  of  the  description  to  enable  the  iusui*ers  to  fix  the  amount  of 
premium  to  be  paid  for  the  risk.  Had  it  been  omitted,  the  descrip- 
tion  would  haye  been  imperfect;  and  as  that  use  was  continued  up 
to  the  time  the  fire  occurred,  no  recovery  for  the  loss  could  hare 
been  had  upon  the  policy.  The  clause  certainly  requires  a  true  and 
accurate  description  of  the  use  and  occupation  of  the  property  un- 
der the  penalty  of  forfeiture,  and  if  such  description  is  not  in  the 
written  portion,  it  is  nowhere  to  be  found  in  any  other  part  of  the 
policy.  Courts  are  not  disposed  to  favor  a  warranty  by  construc- 
tion, and  if  the  terms  used  are  fully  satisfied  as  a  description,  they 
will  not  be  extended  to  include  a  warranty  unless  it  is  clearly  ex- 
pressed that  such  was  the  design  and  meaning  of  the  parties. 
These  views  are  sustained  by  authorities  entitled  to  greatest  con- 
sideration. In  the  case  of  Blood  v.  Howard  Fire  Ins.  Co,,  12  Gush- 
ing, 472,  the  policy  being  upon  a  building  "  of  wood,  two  stories 
high,  formerly  used  as  a  machine  shop,  all  of  which  business  is  now 
•topped  and  the  shop  fastened  up,  and  only  used  for  the  purpose  ol 
the  meeting  of  the  band,  during  two  evenings  of  the  week,  on  th« 
•eeond  floor,''  it  was  held  to  be  a  description  of  the  building,  and 
not  a  warranty  of  its  future  use  or  occupation.  In  the  case  oi 
Smilh  T.  Mechanics  d  Tradert?  Ins*  (7o.,  32  N.  Y.  399,  the  policy 
was  upon  a  '^  two-story  ihimed  building,  used  for  winding  and 
•oloring  yam,  and  for  storage  of  spun  yam,  with  the  machinery 
and  fixtures  in  it,"  it  was  held,  as  the  terms  of  the  chtusewere  fully 
satisfied  as  a  description,  they  would  not  be  oonstmed  to  be  a  con- 
tinuing warranty  of  future  use.  To  the  same  effect  are  the  cases 
of  (/Ndl  V.  Buffalo  Fire  Ins.  do.,  3  Comst  122 ;  Billings  v.  Tolland 
County  Mutual  Fire  Ins.  Co.,  20  Conn.  139;  Catlin  v.  Springfield 
Ins.  Co.,  1  Sum.  435,  and  Joyce  v.  Mains  Ifis.  Co.,  45  Me.  168, 
The  cases  in  2  Denio,  75,  and  3  Seld.  370,  relied  upon  by  the  api)el- 
lant  in  this  case,  are  referred  to  by  the  court  in  their  opinion,  in 
82  New  York,  399,  and*  held  not  to  be  in  conflict  with  the  decision 
in  that  case. 

There  is  another  clause  in  the  policy  before  ns,  which  fumisnts 
very  conclusive  proof,  that  the  parties  never  understood  or  designee! 
the  written  portion  in  question  to  be  any  thing  more  than  a  war- 
ranty  of  present  use.  In  that  clause  ''it  is  agreed  and  declared  ''o 
oe  the  true  intent  and  meaning  of  the  parties  hereto,  and  of  these 
Vol.  VI.  —  42 
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presents,  that  in  case  the  above-mentioned  premises  shall,  at  anj 
time  after  the  making  and  daring  the  time  this  policy  wonld  other- 
wise continue  in  force,  be  appropriated  or  nsed  for  the  purpose  of  car- 
rying on  or  exercising  the  trade,  business  oryocation  of  soap-boiler, 
tallow-chandler,  brewer,  malster,  baker,  rope-maker,  sugar  refiner, 
distiller,  chemist,  varnish  maker,  pai)er  maker,  stable  keeper,  tavern 
keeper,  china,  glass  or  earthenware  seller,  oil  and  colorraan  printer, 
bookbinder,  cooper,  carpenter,  cabinet  maker,  coach  maker,  boat 
builder,  ship  chandler  or  apothecary,  or  any  manufactory  which 
re(|uire8  the  use  of  fire  heat,  or  shall  be  used  for  the  purpose  of 
storing  therein  gunpowder,  hemp,  flax,  oils,  pitch,  tar,  resin,  turpen- 
tine, spirits  of  turpentine,  aqua  fortis,  straw,  hay,  grain  unthreshed, 
fodder,  distilled  spirits,  or  other  hazardous  goods,  for  theatrical  or 
other  public  exhibitions,  steam  engine  used  or  undergoing  repairSy 
then  and  from  thenceforth,  so  long  as  the  said  premises  shaU  he 
wholly  or  in  part  appropriated  or  used  for  any  or  either  of  the  pur» 
poses  aforesaid,  these  premises  shall  cease  and  be  of  no  force  or  effectf 
unless  otherwise  specially  agreed  by  this  corporation,  and  such  agree- 
ment be  signed  in  writing  in  or  on  the  policy.''  If  the  parties  under- 
stood that  the  terms  of  the  policy  had  already  warranted  against 
other  use  of  the  property  insured,  it  is  not  perceived  why  this  spe- 
cial agreement  should  have  been  entered  into.  There  was  snbstan- 
tially  a  similar  clause  in  the  policy  in  the  case  in  12  Gushing;  474, 
alrejvdy  referred  to.  The  court  says  in  regard  to  it,  *Hhis  leaves  no 
room  for  doubt  that  the  sole  object  of  the  warranty  in  question  was 
to  ascertain  the  precise  nature  and  condition  of  the  property  at  the 
time  the  risk  was  proposed  to  the  defendants  in  the  application  of 
the  plaintiff,  and  enable  them  to  judge  of  its  extent  and  characteri 
and  the  rate  of  premium  at  which  they  would  insure  it  But  it  it 
clear  that  they  did  not  rely  upon  it  as  an  executory  stipulation,  by 
which  the  plaintiff  was  to  be  bound  after  the  contract  was  entered 
into.  To  guard  against  any  increase  of  risk  which  might  arise  in 
the  structure  or  use  of  the  property,  they  relied  upon  a  special 
agreement,  designed  for  that  purpose  only.  If  they  relied  on  the 
warranty,  such  an  agreement  was  superfluous  and  useless."  This 
reasoning  applies  with  equal  force  to  the  case  before  us.  But  fur 
ther,  the  two  clauses  are  inconsistent,  if  the  flrst  is  to  be  taken  as  a 
warranty  of  future  use,  for  the  second  does  not  avoid  the  policy  abso- 
lutely by  the  use  or  occupation  of  the  premises  by  any  of  the  pro- 
hibited trades,  but  only  suspends  it  during  such  use  or  oooupation 
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They  cauuot  both  stand  together  with  the  interpretation  contended 
for  by  the  appellant  The  only  manner  in  which  they  can  be  reel- 
ted  iSy  by  construing  the  first  to  be  a  present  warranty  of  the  con- 
ditiou  of  the  property  at  the  time  of  the  application  for  insurance; 
and  the  second,  as  the  sole  special  agreement  between  the  parties  in 
reference  to  its  future  use.  And  this  construction,  giving  efficacy 
to  each  part  of  the  policy,  we  think  is  the  correct  one. 

There  is  no  doubt,  that,  under  the  stipulations  of  the  policy,  the 
insured  could  not  have  recovered  if  the  premises  had  been  appro- 
priated or  used  at  the  time  of  the  fire  in  the  manufacture  of  boxes 
as  that  occupation  is  embraced  in  the  terms  ^'  trade,  business  or 
vocation  of  a  carpenter/'  The  parties,  however,  have  contracted 
that  such  prohibited  use  destroys  or  suspends  the  force  and  effect  of 
the  policy  only  so  long  as  the  premises  shall  be  appropriated  or  used 
for  any  of  the  prohibited  purposes.  The  plain  meaning  of  the  lan- 
guage employed  is,  not  that  the  policy  is  rendered  void  to  all  intents 
and  purposes  by  such  prohibited  use  or  occupatioui  but  that  it  is  to 
have  no  force  or  eflbct  only  during  the  time  the  premises  are  so 
used.  Or  in  other  words,  that  it  is  then  suspended.  When  there- 
fore the  use  ceases  to  exist,  the  policy  is  again  in  full  force,  and  the 
insured  restored  to  all  his  rights  under  it  New  England  Fi^e  dt 
Marine  Ins.  Co.  v.  Wetmore,  32  111.  221. 

But  it  has  been  argued  that  the  building  in  question  was  in  fact 
appropriated  at  the  time  of  fire  to  a  prohibited  use,  inasmuch  as  the 
saws  and  work  bench,  which  had  been  used  for  the  manufacture  of 
boxes,  still  remained  in  the  building  to  be  again  used  for  that  pur- 
pose. This  is  not  such  an  appropriation  as  is  contemplated  by  the 
policy.  The  thing  guarded  against  by  its  stipulations  is  increased 
risk,  and  this  would  be  occasioned  only  by  a  present  use  and  occupa- 
tion of  the  building  in  carrying  on  and  conducting  the  prohibited 
manufacture.  So  soon  as  there  was  a  suspension  or  abandonment  of 
it,  as  there  had  been  in  this  case  for  some  months,  the  risk  ceased. 
We  do  not  think,  therefore,  that  there  was  any  such  use  or  appro- 
priation of  the  building,  at  the  time  of  its  destruction  by  fire,  as 
will  prevent  a  recovery  upon  this  policy.  These  views  cover  the 
propositions  presented  in  the  several  prayers  offered,  and  it  results 
from  them,  that  the  court  below  properly  rejected  the  prayers  of  the 
defendant,  and  granted  the  one  offered  by  the  plaintiffs. 

Judgment  affirmed. 

Hora.— At  to  ooDtlniilnc  wairanty.  Me  May  ▼.  BuOceye  Itm.  Oo.«  S  Am.  Bep.  19^  vid 
JniMipoife  R.  iL  Cb.  T.  BottCmort  Int.  Ooit  Id.  US.— Bbp. 
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HouoK,  appellant^  y.  Wachteb. 

(aAHd.M.) 
Sffhwaif — cibtlrueHan  eaused  by  prinaU  dU§6n, 

The  obfltraeiion  of  a  highway  hy  a  dtixen  Ib  not  a  ground  of  dvU  action  hgr  aa 
individaal,  onleas  he  has  Buffered  from  it  some  special  and  peculiar  damage* 
which  is  not  experienced  in  common  with  other  citizens. 

Where  the  damage  alleged  by  plaintiff  was  that,  having  gone  to  F.»  by  th« 
highway,  as  he  was  returning  home,  he  met  an  obstruction,  a  fence,  placed 
across  the  highway  by  defendant  and  was  withheld  by  defendant  froon 
removing  it,  and  was,  in  consequence,  ^  obliged  to  proceed  to  his  farm  by 
a  very  circuitous  route  to  his  loss  and  detrlmeni,"  it  was  hdd^  that  this  wm 
insufficient  to  maintain  the  action. 

Action  bj  Lewis  F.  Wacliter  to  reooyer  damages  for  the  alleged 
obstruction  of  a  highway  by  Michael  Houck,  defendant  The  boti 
appear  in  the  opinion.  Judgment  and  yerdict  for  plaintiff;  appeal 
by  defendant 

Albert  Ritchie^  for  appellant,  argued  that  to  sustain  a  priyata 
action,  special  and  peculiar  damages  must  be  alleged  to  haye  been 
sustained  by  plaintiff.  Mayor  £  C.  C.  of  BalL  y.  MarrioU,  9  Md. 
160 ;  Jones  y.  Hwigerfordy  4  O.  &  J.  402 ;  Howard  y.  WiL  £  S.R.B. 
Oo.y  1  Gill.  311 ;  Ellicott  v.  Lamborne,  2  Md.  131 ;  JfcTavish  y.  Carrottf 
13  id.  429 ;  Sedgwick  on  Dam.  141,  575 ;  Baxter  y.  Winooeki  T.  Ck^ 
22  Vt  114 ;  Laming  y.  Smith,  8  Oow.  147 ;  Bap.  Ch.  of  Schenecfadjf 
y.  Sch.  dk  T.  R.  R.,  5  Barb.  84.  Special  damages  is  the  gist  of  the 
action ;  the  existence  of  the  nuisance  is  a  public  wrong,  to  be  redressed 
by  indictment  Gould's  PL,  §§  85-95 ;  Mitchell  v.  Neale,  2  Oowpw 
828 ;  9  Bac  Ab.,  Trespass,  1, 2.  The  damage  must  be  peculiar  to  the 
plaintiff,  different  in  kind  from  that  sustained  by  the  public  in 
general  Seld.  N.  P.  (7th  Am.  ed.)  1120,  and  (13th  Eng.  ed.)  1042; 
Hart  V.  Bassett,  1  T.  Jones,  156 ;  Paine  v.  Patrickf  Garth.  191 ; 
Iveson  y.  Moore,  1  Ld.  Raym.  486 ;  Rose  y.  MileSf  4  M.  &  S.  101  * 
Chichester  y.  Lethbridge,  1  Bur.  71 ;  Hubert  y.  OroveSy  1  Esp.  148  * 
Oreasly  y.  Codling,  2  Bing.  263 ;  Wilkes  y.  Hungerford^  id.  281 ; 
Rose  y.  Groves,  5  M.  &  G.  613 ;  Ricket  y.  Metr,  R.  Co.,  L.  R,  2 
H.  of  L.  175 ;  S.  0.,  16  Law  Times,  N.  S. ;  Winterbottom  r.  Derby 
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L.  R.,  2  Bxch.  316;  Harrison  v.  Sterett,  4  H.  &.  McH.  540;  Barron 
<&  Craig  v.  Baltimore^  2  Am.  Jur.  203 ;  Stetson  v.  FaxoUy  19  Pick.  147 ; 
Go.  Co7n.  A.  A.  Co,  v.  Duckett,  20  Md.  468;  Thayer  v.  Boston,  19 
Pick.  511 ;  Quithcy  Canal  v.  Newcomby  7  Mete.  283  ;  /SI^%  v.  Bishop^ 
19Coun.  134;  Abbotts.  Mills.S  Yt.  521;  Butler  y.  Kent,  Id  Johns. 
223 ;  Lansing  v.  Wiswall,  5  Den.  213 ;  /S/»i7A  v.  Lockwood,  13  ]5arb. 
209 ;  iS/ory  v.  Hainmond,  4  Ohio,  376 ;  Barr  v.  Stevens,  1  Bibb.  292. 

William  P.  Maulsby,  Jr.,  argued  that  to  sustain  the  action  par- 
iicular,  not  special,  damage  only  need  be  shown  or  alleged.  Mayne 
on  Damages,  257 ;  Code,  art.  75,  §§  3,  7 ;  Gould  on  Pleadings,  92 ; 
7  Cow.  609 ;  Iveson  v.  Moore,  1  Ld.  Raym.  486 ;  Oreasly  v.  Codlingf 
2  Bing.  263 ;  Rose  v.  Miles,  4  Maule  &  Sel.  101 ;  Wilkes  v.  Hunger^ 
ford,  2  Bing.  (N.  C.)  281;  Rose  y.  Groves,  5  Man.  &  Gr.  613;  19 
Pick.  147 ;  1  Binn.  463. 

Baetol,  C.  J.  This  suit  was  brought  by  the  appellee  to  recover 
damages  for  the  alleged  obstruction  of  a  highway  by  the  appellant 

The  first  question  presented  by  the  record,  and  one  which,  in  the 
opinion  of  a  majority  of  this  court,  is  decisive  of  the  case,  arises 
upon  the  demurrer  to  the  amended  declaration.  The  ground  of 
the  demurrer  is,  that  the  declaration  does  not  contain  any  sufficient 
averment  of  special  and  particular  damage  suffered  by  the  plaintiff 
from  the  obstruction  complained  of,  to  support  the  action.  The 
obstruction  of  a  highway  is  a  common  nuisance,  and,  being  a  wrong 
of  a  public  nature,  the  remedy  is  by  indictment;  it  is  not  in  itself 
a  ground  of  civil  action  by  an  individual,  unless  he  has  suffered  from 
it  some  special  and  particular  damage,  which  is  not  experienced  in 
common  with  other  citizens.  9  Md.  178.  In  such  case,  the  actual 
damage  constitutes  the  gist  of  the  action,  and  must  be  averred  and 
proved. 

These  principles  are  well  settled,  and  the  only  difficulty  that  can 
arise  grows  out  of  their  application  to  particular  cases.  With 
respect  to  what  constitutes  such  special  and  particular  damage,  the 
decisions  do  not  appear  to  have  been  entirely  harmonious.  We 
think,  however,  the  present  case  is  free  from  diflSculty,  and,  by 
recurring  to  the  averments  in  the  declaration,  is  of  simple  and  easy 
solution. 

After  alleging  the  existence  of  the  common  highway,  and  that  it 
was  the  customary,  and  most  direct  and  convenient  route  for  the 
plaintiff  to  pass  and  re-pass  to  and  from  the  county,  town,  millsi 
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market,  etc.,  with  his  horses,  wagons  and  carriages,  the  declai'atiou 
avers  that  the  defendaut  wrongfully  obstructed  the  same,  by  build- 
ing a  fence  across  it,  which  prevented  the  plaintiff  from  driving  his 
horses,  etc.,  laden  with  the  products  of  his  farm,  and  other  com- 
modities, over  said  highway,  by  reason  of  which  the  plaintiff  was 
obliged  to  drive  his  horses,  etc.,  laden  as  aforesaid,  back  again,  and 
by  a  very  circuitous  road,  and  for  a  much  greater  distance  than  he 
otherwise  would,  and  of  right  ought  to  have  done." 

Then  follows  the  averment  of  special  damage  in  the  foUoAving 
words: 

'^  And  the  plaintiff  says  that  he  had  made  a  journey  with  his  said 
horses  and  wagons,  from  his  said  farm,  through  and  over  said  high- 
way, to  his  market  town,  to  wit :  Frederick  city  in  said  county,  and 
on  his  said  journey,  was  returning  to  his  said  farm,  when  he  met 
the  said  obstruction,  and  was  withheld  by  the  defendant  from 
removing  the  same,  so  that  he  could  not  jkiss,  and  was  obliged  to 
proceed  to  his  said  farm,  from  said  market  town,  by  a  very  circui- 
tous route ;  and  the  plaintiff  says  that,  at  divers  other  times,  he  was 
greatly  hindered  and  delayed,  and  put  to  great  loss  of  time  and 
money,  by  reason  of  being  compelled,  by  means  of  said  obstruction, 
to  go  and  return,  pass  and  repass  to  and  from  his  said  farm,  by  a 
yery  circuitous  road,  and  of  much  greater  distance  to  the  said  mar- 
ket town,  and  to  mills  and  Siiid  court-house,  than  he  otherwise 
would  and  of  right  ought  to  have  done,  with  his  said  horses,  wagons 
and  carriages,  laden  as  aforesaid  ;  and,  by  means  of  slotting  up  and 
closing  sjiid  highway,  wrongfully  preventeil  him,  the  said  plaintifi^ 
from  diiving  and  conducting  his  said  horses,  wagons  and  carriages, 
laden  as  aforesaid,  over  and  along  said  highway,  as  he  was  used  and 
accustomed  and  of  right  ought  And  the  plaintiff  says  that,  by  the 
means  aforesaid,  lie  hath  been,  and  still  is,  deprived  of  the  use  of 
said  highway,  to  which  he  is  entitled,  and  hath  sustained  damage 
to  the  value  of  *1,000." 

We  have  set  out  at  length  the  averments  in  the  declaration,  in 
order  that  it  may  be  seen  whether  the  allegation  of  special  damagie 
to  the  plaintiff  is  of  such  a  nature  as  to  entitle  him  to  maintain  the 
action.  It  is  not  averred  that  the  highway,  which  was  obstructed, 
was  the  only  way  to  and  from  his  farm,  or  that  it  was  necessary  tc 
enable  him  to  pass  and  repass  from  his  farm  to  mill,  market,  eta 
The  averment  is,  that  it  was  the  most  direct  and  convenient  route. 

By  its  obstruction,  therefore,  he  experienced  no  other  damage  oi 
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inoonyenience,  except  such  as  was  common  to  other  citizens  ha?ing 
occasion  to  pass  by  that  way ;  they,  as  well  as  himself,  were  obliged 
to  go  by  a  longer  or  more  circuitous  route. 

The  special  damage  alleged  is  that,  haying  gone  to  Frederick  city 
by  the  highway  in  questioUi  as  he  was  returning  home,  he  met  the 
obstruction,  was  withheld  by  the  defendant  from  remoying  it,  and 
in  consequence  **was  obliged  to  proceed  to  his  farm  by  a  very  circuu 
toue  route. 

This  is  nothing  more  than  a  statement  of  a  particular  instance, 
in  which  the  plaintiff  suffered  an  inconyenience  which  was  common 
to  the  rest  of  the  community,  and  is  not,  in  our  opinion,  such  special 
damage  as  entitles  him  to  maintain  this  action. 

The  objection  is  not'to  the  form  of  the  ayerment,  but  is  substantial, 
going  to  the  yery  ground  and  cause  of  action,  which,  as  was  said  by 
TiiTDAL,  Chief  Justice,  in  Wilkes  y.  Hungerford  Manufacturing  Co^ 
2  Bing.  (N.  C.)  281,  exists  only  '^  where  the  plaintiff  has  sustained 
aome  peculiar  injury  beyond  that  which  affects  the  public  at  large." 

All  the  authorities  agree  that  to  support  the  action  the  damage 
must  be  different,  not  merely  in  degree,  but  different  in  kind  from 
that  suffered  in  common,  hence  it  has  been  well  settled,  that  though 
the  plaintiff  may  suffer  more  inconvenience  than  others  from  the 
obstruction,  by  reason  of  his  proximity  to  the  highway,  that  will 
not  entitle  him  to  maintain  an  action.  Stetson  y.  Faxan^  19  Pick. 
147 ;  Thayer  y.  Boston^  id.  611,  514 ;  Quincy  Canal  y.  Newcofnb,  7 
Meta28d. 

A  great  number  of  cases,  both  English  and  American,  were  cited 
at  the  bar  and  haye  been  examined  by  us,  in  which  the  question  has 
been  considered,  as  to  what  will  constitute  such  special  or  par- 
ticular  damage  as  to  entitle  a  party  to  sue  for  an  obstruction  of 
a  highway. 

We  deem  it  unnecessary  to  refer  to  them  here  particularly,  or  to 
enter  upon  an  analysis  of  them.  As  we  before  remarked,  the  decis- 
ions are  not  without  some  apparent  conflict  But  we  haye  found 
DO  well-considered  case  which  sustains  the  judgment  of  the  court 
below  on  the  demurrer,  or  justifies  us  in  holding  the  damage  here 
alleged  to  be  sufficient. 

Rose  V.  ifileSf  4  Mees.  &  Selw.  101,  has  been  much  relied  on  by  the 
appellee.  In  that  case  the  plaintiff  was  obstructed  in  navigating  a 
river  by  the  defendant  wrongfully  mooring  a  barge  across  it;  it  was 
held  thiit  lie  could  maintain  his  action,  it  being  alleged  that  he  was 
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compelled  to  unload  his  barges  and  carry  his  goods  overland,  bj 
which  he  incurred  great  expense.  But  that  case  is  yerj  unlike  this; 
here  no  substantial  damage  is  alleged.  The  case  most  resembling 
this  is  Orea^ly  v.  Codling^  2  Bing.  263,  in  which  the  plaintiff  had 
been  delayed  four  hours  by  an  unlawful  obstioiction  in  a  highway, 
and  his  being  thereby  prevented  from  performing  the  same  journey 
as  many  times  in  a  day  as  if  the  obstructions  had  not  existed,  was 
held  to  be  a  sufScient  special  or  particular  injury  to  entitle  him  to 
maintain  a  suit  But  it  appeared  in  that  case  that  the  plaintiff  was 
engaged  as  a  ^'  coal  higgler/'  his  occupation  was  carrying  coal  upon 
the  highway,  and  the  damage  he  suffered  was  in  the  conduct  of  his 
business  and  of  a  substantial  nature ;  and  was  held  to  be  different 
in  kind  from  that  suffered  by  the  public  at  large. 

The  case  of  Oreasly  v.  Codling  was  decided  in  the  common 
pleas  in  1824;  and  was  ruled  upon  the  authority  of  Lord  Ellex- 
BOROUGH^B  judgment  in  Rose  v.  Miles ;  and  we  think  carried  the 
doctrine  in  support  of  such  actions  farther  than  the  previous 
decisions  would  warrant  But  the  case  before  us  cannot  be  brought 
even  within  the  principles  of  Grensly  v.  Codling. 

In  England,  the  tendency  of  more  recent  decisions  has  been  rather 
to  restrict  the  rule  regulating  the  cases  in  which  this  description  of 
action  may  be  maintained ;  and  we  agree  with  what  was  said  by 
Martin,  B.,  in  the  late  case  of  Winterbottom  v.  Derbyy  that  the 
rules  of  law  allowing  such  actions  ought  not  to  be  extended. 

The  case  of  Winterhottom  v.  Derhy^  L.  R.,  2  Exch.  316,  decided  in 
1807,  was  very  analogous  to  this.  Tlie  plaintiff  sued  for  damages 
caused  by  the  obstruction  by  tha  defendant  of  a  .highway,  being  a 
public  footway,  alleging  "  that  he  was  on  divers  days  hindered  and 
prevented  from  passing  and  re-passing  over  and  along  said  footway 
and  using  the  same,  and  wats  obliged  to  incur,  and  did  incur,  on  divers 
days,  great  expense  in  and  about  removing  said  obstructions^  in  order 
that  he  might,  and  before  he  could,  pass  and  re-pass  over  and 
along  the  said  footway,  and  use  the  same  in  and  about  his  lawful 
business  and  affairs,  and  was  greatly  hindered  and  delayed  in  and 
about  the  same.*'  It  was  decided,  all  the  judges  concurring,  that 
the  action  could  not  be  maintained.  In  the  course  of  the  argu- 
ment Eelly,  C.  B.,  said :  "  But  he  is  not  damaged  more  than 
others  of  the  public  who  may  happen  to  pass  along  the  way.  The 
result  of  this  argument  would  seem  to  be  that  every  individual  who 
attempted  to  pass  along  the  path  could  bring  an  action."    And  in 
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rendering  his  judgment,  after  stating  that  the  plaintiff  had  suffered 
an  inconvenience  common  to  all  who  happened  to  pass  that  way, 
the  same  learned  judge  remarked:  '^I  think  that  to  hold  the 
action  maintainable  would  be  equivalent  to  saying  it  is  impossible 
to  imagine  circumstances  in  which  an  action  could  not  be  main* 
tadned."  This  observation,  we  think,  may  be  applied  with  great 
propriety  to  the  present  case. 

In  the  same  opinion  the  true  principle  is  stated  to  be,  '^  that  ha 
and  he  only  can  maintain  an  action  for  an  obstruction  who  hai 
sustained  some  damage  peculiar  to  himself,  his  trade  or  caUing." 

As  no  such  damage  is  alleged  in  the  declaration  in  this  case,  W6 
are  of  opinion  the  demurrer  ought  to  have  been  sustained.  Th« 
judgment  must  therefore  be  reversed ;  and  it  is  of  course  unneces- 
iary  to  express  any  opinion  upon  the  questions  presented  by  the 
faills  of  exceptions.    Stewabt,  J.,  delivered  a  dissenting  opinion. 

Judgment  reversed. 


Bktjtoldb,  appeUant,  t.  Mutual  Fibis  Iksusakob  CkniPAinr, 

OF  ObCIL  COUNTT, 

(8AMd.880.) 

Dueharge  under  insoheiU  laws  ^effect  of  upon  premium  note  to  imuranee 

company. 

The  dimharge,  under  the  insolvent  1a ws  of  a  State,  of  a  person  insured 
against  fire,  being  in  efiect  a  release  of  liability  upon  tb^  premium  note,  the 
company  is  no  longer  bound  by  its  contract,  and  be  cannot  recover  in  case  of 
loss  by  fire.  Nor  does  the  fact  that  the  company  received  the  interest  upon 
the  note  during  the  i>endency  of  proceedings  in  insolvency  amount  to  a 
waiver  of  their  right  to  treat  the  policy  as  void,  it  appearing  that  they  had 
no  actual  notice  of  the  proceedings  until  after  the  last  payment  of  interest. 

AcTiOK  on  a  policy  of  fire  insurance  by  Beynolds  against  the 
Mutual  Fire  Insurance  Company.  On  the  5th  day  of  October,  in 
the  year  1868,  the  appellant  obtained  insurance  against  fire,  upon 
buildings  in  Caroline  county,  in  the  Mutual  Fire  Insurance  Com- 
pany of  Cecil  county,  for  $2,383,  and  at  the  same  time,  in  considera* 
tion  thereof,  executed  and  delivered  to  the  company  his  :iote  called 
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a  premium  note,  for  S108.89,  to  be  paid  "  in  w&ole  or  in  such  poms 
and  at  such  times  as  the  managers  of  the  said  company  shall  or 
may  call  for  the  same,  according  to  the  provisions  of  the  act  of 
incorporation  and  by-laws  of  the  said  company,  as  recognized  and 
authorized  by  said  act  of  incorporation,  and  interest  thereon,  at 
six  per  cent,  to  be  paid  annually  in  advance,  so  long  as  the 
managers  of  the  said  company  may  find  it  necessary  to  call  in  and 
receive  the  same."  The  record  shows  that  the  appellant  regularly 
paid  the  interest  on  said  note,  and  the  taxes  assessed  by  the  com- 
pany to  August,  1862,  inclusive,  and  that,  on  the  25th  day  of 
December,  1860,  he  applied  to  the  circuit  court  for  Caroline  county, 
for  the  benefit  of  the  insolvent  laws,  and  was  finally  discharged  in 
the  month  of  October,  1863,  and  that  the  buildings  described  in  the 
policy  were  destroyed  by  fiire  in  February,  1863.  The  company 
refused  to  pay  the  insurance,  and  the  appellant  instituted  suit 
against  it  in  the  circuit  court  for  Cecil  county,  and  the  judgment 
being  in  &vor  of  the  company,  the  plaintiff  below  took  this  appeaL 

Henry  W.  Archer^  for  appellant,  cited  Ooldsboraugh  v.  Orr,  8 
Wheat.  217,  224;  1  Salk.  171;  1  Saund.  319,  320;  2  Pars,  on 
Cent  4,  and  note  e;  Piatt  on  Gov.  71,  78,  and  other  cases. 

WiUiam  J.  Jones  and  Alexander  Evans,  for  appeUee,  cited 
Livingston  v.  Rogers,  1  Caine  {N.  Y.)  583 ;  Tucker  v.  Woods,  18 
Johns.  190 ;  Keep  v.  Goodrich,  12  id.  397,  and  other  cases. 

Grason,  J.  (after  stating  the  facts).  The  consideration  given 
for  the  policy  of  insurance  was  the  premium  note  of  the  appellant. 
Where  insurance  companies  conduct  their  business  exclusively  upon 
the  mutual  plan,  they  have  to  look  to  the  premium  notes  of  the 
insured  for  the  means  of  paying  losses  that  may  occur,  and  for  this 
purpose  they  assess  upon  their  members  and  call  in  such  sums  as 
may  be  necessary.  It  is  therefore  essential  that  the  parties  giving 
their  premium  notes  shall  be  under  a  legal  obligation  to  pay  the 
amounts  of  their  respective  notes,  in  such  sums  and  at  such  times 
as  the  companies  may  require  and  call  for  the  same^  in  accordance 
with  their  charters  and  by-laws.  If  the  insured  be  discharge^! 
fl'om  their  liability  to  pay,  it  follows  that  the  insurers  are  also 
released  from  their  obligation  to  indemnify  against  loss  by  llrt ; 
otherwise  there  would  be  no  mutualitv  in  the  contract  between  the 
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parties.  Was  the  appellant  released  from  the  legal  obligation  of 
his  contract  with  the  appellee  by  his  discharge  under  the.  insolvent 
laws  ?  The  fourth  section  of  the  forty-eighth  article  of  the  Code  pro- 
yides  that,  ^'if  the  creditors,  indorsers  or  sureties  shall  fail  to  make 
any  allegations  or  propose  interrogatories,  or  if  the  same  shall  be 
answered  satisfactorily,  or  determined  in  fayor  of  the  insolvent,  the 
court  shall  discharge  the  insolvent  from  aU  debts  and  contracts 
made  before  t/ie  filing  of  hispetitiony  and  he  shall  be  released  from 
027 stich  debts  and  contracts*^ 

The  contract  of  the  appellant  with  the  appellee  was  entered  into 
before  the  former  filed  his  petition  for  the  benefit  of  the  insolvent 
laws,  and  his  discharge  operated  as  a  release  from  all  liability  upon 
his  note  to  the  appellee;  and  had  any  necessity  arisen  for  calling  in 
sums  from  parties  insured  for  the  purpose  of  paying  losses  incurred 
by  fire,  the  appellant  could  have  successfully  resisted  any  such  call 
upon  him,  by  pleading  his  discharge  under  the  insolvent  laws. 
After  his  discharge  there  remained  no  mutuality  m  the  contract 
between  him  and  the  appellee,  and  he  cannot  be  permitted  to  hold 
it  bound  by  its  contract,  while  he  himself  has  been  released  from 
all  liability  upon  his  note,  which  is  the  only  consideration  on  which 
the  policy  was  issued.  He  is  therefore  not  entitled  to  recover  from 
the  appellee  for  the  loss  he  has  sustained  by  the  destruction  of  hia 
buildings  by  fire,  even  if  it  appeared  from  the  record  that  he  had 
an  insurable  interest  therein  at  the  time  of  the  fire. 

But  it  was  contended  that,  by  reason  of  the  receipt  by  the  appellee 
from  the  ap])ellant,  of  interest  upon  the  premium  note  after  the 
filing  of  the  petition  for  the  benefit  of  the  insolvent  laws,  it  has 
waived,  any  right  it  may  have  had  to  treat  the  policy  of  insurance 
as  at  an  end,  and  no  longer  binding  upon  it,  and  is  estopped  from 
now  denying  its  continuing  validity.  This  argument  is  based  upon 
the  fact  that  the  proceedings  in  insolvency  were  had  m  a  court  of 
record,  whose  proceedings  are  constructive  notice  to  the  whole 
world,  and,  that  having  received  the  interest  on  the  appellant's 
note  with  this  constructive  notice  of  his  application  for  the  insolv- 
ent laws,  tho  appellee  cannot  now  avail  itself  of  said  application  as 
a  defense  to  this  action.  If  the  proof  had  shown  that  the  appellee 
had  received  the  payments  of  interest  with  actual  knowledge  of  the 
appeikmt's  application  for  the  benefit  of  the  insolvent  laws,  there 
might  Jiave  been  some  reason  for  the  argument  that  it  had  thereby 
waived  its  right  to  hold  itself  absolved  from  its  contract ;  but,  upon 
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that  question,  we  do  not  mean  to  express  any  opinion.  Bat  the 
proof  clearly  shows  that  the  proceedings  in  insolvency  were  had  in 
a  oonrt  at  some  distance  from  the  county  in  which  the  office  of  the 
appellee  was  located  and  its  officers  resided,  and  that  they  had  no 
actual  notice  of  those  proceedings  and  the  discharge  of  the  appel* 
lant  until  long  after  the  month  of  August,  1862,  when  he  made 
his  last  payment  of  interest  The  principle  is  well  settled;  that  a 
party  will  not  be  held  to  have  waived  his  rights  or  to  be  estopped 
by  his  conduct  and  acts,  unless  it  is  shown  that  he  has  acted  with 
full  knowledge  of  all  the  facts  affecting  his  rights.  Ijama  v.  Hoff^ 
man^  1  Md.  437, 438 ;  Oray  v.  Murray,  3  Johns.  Ch»  188 ;  Bennett  v. 
CcXky^  2  Myl.  ft  Eeene,  225 ;  Howard  v.  Carpenter^  11  Md.  279 ; 
Flagg  v.  Mann,  2  Sumn.  563. 

(The  judge  here  disposed  of  some  unimportant  objections.) 
The  judgment  appealed  from  muse  be  affirmed.    Stbwabt,  J^ 
deliyered  a  diasenting  opinion. 

Judgment  affirmed* 


KnrBATiT»  appellant,  y.  Habkak  aitd  Bubch. 

(8IMd.407.) 

Chnepiraoy — o/Ction  uihen  truriinUUnable  -^pleading. 

In  an  action  on  the  case,  grounded  on  an  alleged  conspiracy  by  the  defendant! 
to  injure  the  plaintiff,  he  cannot  recover  unless  there  is  evidence  that  he 
sustained  actual  damage.  The  fact  of  conspiracy  is  simply  matter  of  aggra- 
vation, and  should  be  proved  in  order  to  entitle  the  plaintiff  to  recover  in 
one  action  against  several. 

In  an  action  on  the  case  alleging  that  the  defendants  combined  and  conspired 
together  to  defeat  the  right  of  plaintiff  to  receive  and  possess  a  certain  lot 
of  bedsteads  which  he  had  purchased  of  one  of  the  defendants,  he  is  not 
entitled  to  recover  damages  against  such  defendant  for  breach  of  the  con- 
tract of  sale. 

AcnoK  on  the  case,  grounded  on  an  alleged  conspiracy  by  the 
three  defendants  to  injure  the  plaintiffs,  the  present  appellees.  The 
declaration  contains  fonr  counts,  and  charges,  in  substance,  that  the 
defendants  combined  and  conspired  together  to  (Icfeat  the  right  of 
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the  plaintiffs  to  raoeiye  and  possess  a  certain  lot  of  bedsteads  which 
they  had  purchased  of  Kimball,  the  appellant^  and  whereby  they, 
the  plaintiffs,  were  subjected  to  great  tronUe,  delay  and  vezatioos 
litigation. 

The  case  was  tried  on  the  general  issne^  plea  of  not  guilty,  auvl 
the  yerdict  was  in  foyor  of  the  plaintiffs  as  against  KimbaJl,  the 
appellant,  but  acquitted  the  other  two  defendants,  Thomas  H. 
Hanson  and  John  E.  Phillips,  and  this  appeal,  therefore,  is  by 
Kimball  alone. 

At  the  trial  there  were  seyeral  exceptions  taken  by  the  defend- 
ants to  the  admissibility  of  eyidence  offered  by  the  plaintiffs ;  and 
at  the  close  of  the  eyidence  there  were  some  seyen  prayers  offered 
by  the  defendants  for  instruction  to  the  jury ;  but  of  which  proyen 
only  the  first  and  second  were  granted,  and  to  the  vefnsal  of  the 
rest  exception  was  taken. 

Samuel  Snatoden,  for  appeUonu 

John  Henry  Keene,  Jr.,  for  appellees. 

ALysT,  J.  (after  stating  the  facts).  Before  considering  any  of 
the  questions  raised  by  the  exceptions,  it  may  be  proper  that  we 
state  briefly  the  general  principles  that  goyem  cases  of  this  char- 
acter, as  by  so  doing  we  may  the  more  readily  determine  whether 
there  be  any  sufficient  ground  disclosed  in  the  record  to  sustain  the 
plaintiff's  right  to  recoyer  as  against  the  appellee. 

There  is  no  doubt  of  the  right  of  a  plaintiff  to  maintain  an 
action  on  the  case  against  seyeral  for  conspiring  to  do,  and  actually 
doing,  some  unlawful  act  to  his  damage.  But  it  is  equally  well 
established  that  no  such  action  can  be  maintained  unless  the  plain- 
tiff can  show  that  he  has,  in  fact,  been  aggrieved,  or  has  sustained 
actual  legal  damage  by  some  overt  act,  done  in  pursuance  and  exe- 
cution of  the  conspiracy.  Oartrique  v.  Behrens,  30  Law  J,  (Q.  B.) 
168.  It  is  not,  therefore,  for  simply  conspiring  to  do  the  unlawful 
act  that  the  action  lies.  It  is  for  doing  the  act  itself,  and  the 
resulting  actual  damage  to  the  plaintiff  that  afford  the  groand  of 
the  action.  Indeed,  the  allegation  of  conspiracy  by  the  defendants 
would  seem  to  be  immaterial  as  to  the  right  of  action.  "  A  simple 
Ciuispiracy,^'  says  Nelson,  Chief  Justice,  in  Hutchins  v.  Hutchin^i, 
7   Hill    (N.  Y.),  107,  "however  atrocious,   unless  it  resulted   in 
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actual  damage  to  the  party,  neyer  was  the  subject  of  a  ciyil  action, 
not  even  when  the  old  form  of  a  writ  of  conspiracy,  in  its  limited 
and  most  technical  character,  was  in  use.  Then,  indeed,  the  alle- 
gation of  conspiracy  was  material  and  snbstantiye,  because,  unless 
estalJished  by  the  proof,  the  plaintiff  failed,  as  it  was  essential 
chat  the  verdict  should  be  against  two  at  least  in  order  to  be 
upheld."  The  action  like  the  present,  therefore,  may  be  brought 
against  one  defendant,  or,  if  brought  against  seyeral,  one  may  be 
convicted  and  the  others  acquitted.  But  where  the  action  is 
brought  against  several,  as  having  combined  to  do  the  unlawful 
act,  it  is  necessary,  of  course,  in  order  to  recover  against  them  all, 
to  prove  that,  they  were  all  engaged  in  the  conspiracy.  The  foun- 
dation or  gist  of  the  action,  however,  is  the  actual  damage  sus- 
tained by  the  plaintiff.  Some  right  of  his  must  be  violated,  and 
damage  must  result  therefrom  as  the  direct  and  proximate  conse- 
quence, otherwise  the  action  cannot  be  sustained.  This  has  been 
repeatedly  decided.  In  Samlle  v.  Roberts^  1  Ld.  Baym.  374,  Lord 
lIoLT,  in  answer  to  the  suggestion  at  the  bar,  that  the  fact  of  the 
conspiracy  was  sufficient  to  maintain  the  action,  said,  ''that  con- 
spiracy is  not  the  ground  of  these  actions,  but  the  damage  done  to 
the  partyy  for  an  action  will  not  lie  for  the  greatest  conspiracy 
imaginable,  if  nothing  be  put  in  execution;  but,  if  the  party  be 
damaged,  the  action  will  lie.  From  whence  it  follows,''  continued 
his  lord&^liip,  '^  that  the  damage  is  the  ground  of  the  action,  which 
is  as  groat  in  the  present  case  as  if  there  had  been  a  conspiracy. 
And  F.  ,N.  B.,  114  D.,  says,  that  where  two  cause  a  man  to  be 
mdictcd,  if  it  be  false  and  malicious,  he  shall  have  conspiracy; 
where  one,  he  shall  have  case,  so  that  the  actions  are  founded  upon 
one  common  foundation ;  but  the  number  of  the  parties  defendants 
determines  it  to  the  one  or  to  the  other.  Though  in  the  old  books, 
such  actions  are  called  conspiracies,  yet  they  are  nothing  in  fact 
but  actions  upon  the  case.  For  conspiracy  (to  speak  properly)  lies 
only  for  procuring  a  man  to  be  indicted  of  treason  or  felony,  where 
life  was  in  danger.  F.  N.  B.,  116  A.  And  if  such  an  action  be 
sued  against  two  defendants  for  procuring  a  man  to  be  indicted  of 
a  smaller  offense,  though  the  word  co7ispiraverunt  bo  in  the  writ, 
vet,  if  one  of  them  be  acquitted,  the  other  may  be  found  guilty. 
1 1  Hen.  VII,  25.  Contra,  of  a  proper  action  of  conspiracy ;  for  there, 
if  the  one  be  acquitted  no  judgment  can  be  given  against  the 
other." 
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It  is  clear,  tlierefore,  as  well  npon  the  autborifcy  of  other  cases  as 
that  of  SavUle  v.  Roberts,  that  an  act  which,  if  done  by  one  alone, 
eonstitntes  no  ground  of  an  action  on  the  case,  cannot  be  made  the 
ground  of  such  action  by  alleging  it  to  have  been  done  by  and 
tLrough  a  conspiracy  of  several.  The  quality  of  the  act,  ttud  the 
nature  of  the  injury  inflicted  by  it,  must  determine  the  question 
whether  the  action  will  lie.  Hutchina  y.  Ilutchins,  7  Hill,  104; 
Wellington  t.  Smallj  3  Cush.  145;  Adler  y.  Fenton,  24  How.  107; 
CottereU  v.  Jones,  11  Com.  Bench,  713;  73  Eng.  Gohl  Law.  Rep. 

The  fact  of  conspiracy  is  matter  of  aggravation,  and,  as  we  have 
before  stated,  it  only  becomes  necessary,  in  order  to  entitle  the  plain- 
tiff to  recover  in  one  action  against  several,  that  the  fact  of  the 
combination  or  conspiracy  should  be  proved. 

Now,  with  these  general  principles  in  view,  let  us  turn  to  the 
prayers  that  were  offered  by  the  defendants  and  rejected  by  the  court 
below,  and  ascertain  whether  there  was  error  in  their  rejection. 
The  ttird  and  sixth  would  seem  to  be  the  most  material 

By  the  third  prayer,  the  court  was  requested  to  instruct  the  jury 
ihat^  even  if  there  had  been  an  unlawful  combination  among  the 
defendants  to  injure  the  plaintiffs,  there  was  no  evidence  that  any 
damage  was  done  them,  and  they  were  not,  therefore,  entitled  to 
lecover. 

As  we  have  seen,  the  gist  of  the  action  is  not  the  conspiracy,  but 
the  actual  damage  done  to  the  plaintiffs ;  and  this  prayer  must  be 
taken  as  referring  to  such  damage  as  was  pro])erly  recoverable  in 
this  form  of  action.  The  combination  or  conspiracy  among  the 
defendants  to  damage  the  plaintiffs  was  negatived  by  the  verdict  of 
the  jury  in  acquitting  two  of  the  defendants,  Hanson  and  Phillips; 
and  whether  the  other  defendant,  the  appellant,  should  not  also 
have  been  acquitted,  depends  upon  the  nature  of  the  act  proved 
and  the  consequent  damage  to  the  plaintiffs. 

The  only  evidence  in  the  case  upon  which  the  plaintiffs  could 
pretend  to  rely  for  recovery  as  against  the  present  appellant  alone, 
was  the  well-established  fact  that  the  bedsteads,  which  had  been 
purchased  by  the  plaintiffs  and  shipped  to  them  in  Baltimore,  were 
withheld  from  them  by  the  direction  of  and  through  the  instru- 
mentalities employed  by  the  appellant,  when,  as  it  subsequently 
appeared,  they  were  entitled  to  receive  them.  They  resorteil  tc 
replevin  and  recovered  them ;  but  it  is  very  manifest  from  all  the 
evidence  in  the  cause,  both  on  the  tutrt  of  the  plaintiffs  and  defend* 
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ants,  that  the  replevin  was  more  the  result  of  the  election  of  the 
parties  than  the  necessity  of  the  case.  Be  that,  however^  as  it  may, 
i'^.  is  very  clear,  that  no  matter  how  flagrant  may  have  been  the 
intention  of  the  appellant  to  violate  his  contract  with  the  plaintiffs^ 
or,  however  much  he  may  in  fact  have  violated  it,  this  action  was 
not  the  remedy  for  such  a  wrong.  If  the  property  had  been  so  far 
delivered  to  the  plaintiffs  as  to  vest  in  them  the  right  of  possession, 
then,  for  any  unauthorized  obstruction  of  or  interference  with  that 
right,  such  as  is  complained  of  in  this  case,  the  actions  of  trespass 
or  trover  were  the  appropriate  remedies  for  the  recovery  of  damages. 
But  an  action  on  the  case,  in  which  consequential  damages  only  are 
recoverable,  is  not  the  proper  remedy,  and  especially  not  in  the  face 
of  the  testimony  of  one  of  the  plaintiffs  themselves,  that  he  ^^  could 
not  say  any  thing  about  any  particular  damage,^'  and  did  not  know 
of  any  instance  in  which  their  business  had  been  hurt  Finding, 
therefore,  no  sufficient  evidence  in  the  record  of  damage  to  the 
plaintiffs  that  could  be  recovered  in  this  action,  we  think  the  court 
below  was  in  error  in  refusing  the  third  prayer. 

By  the  sixth  prayer,  the  court  was  requested  to  instruct  the  jury 
that  the  plaintiffs  were  not  entitled,  under  the  pleadings  in  the 
cause,  to  recover  any  damage  against  the  appellant  for  breach  of  any 
contract  of  sale  to  the  plaintiffs ;  which  prayer  was  refused,  and,  in 
which  refusal,  we  think  the  court  was  clearly  in  error.  The  action 
ia  not  founded  upon  breach  of  contract,  and  the  jury  should  not 
have  been  allowed  to  take  any  such  question  into  consideration.  It 
appears  by  the  bill  of  exception  that  the  plaintiff's  counsel  conceded- 
the  correctness  of  the  prayer,  but  as  the  court  rejected  it^  it  was 
withheld  from  the  jury,  and,  consequently,  the  appellant  derived  no 
benefit  from  the  concession.  It  was  clearly  his  right  to  have  the 
instruction  granted  by  the  court,  being,  as  we  think,  such  as  ought 
to  have  been  granted. 

The  judgment  of  the  court  below  will,  therefore,  be  reversed ; 
but,  in  order  that  the  plaintifib  may  have  an  opportunity  of  pro« 
ducing  other  proof,  or  to  make  application  for  leave  to  amend  in 
such  respect  as  they  may  be  advised,  we  shall  remand  the  cause  fot 
a  new  trial.  But,  of  course,  any  further  proceeding  that  may  be 
had  in  the  present  case  can  only  be  taken  against  the  appellant,  as 
the  other  two  original  defendants  stand  acquitted  and  discharged. 

Judgment  reversed  and  new  trial  awarded. 
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MoOlubb,  appellant,  t.  Philadelphia,  Wilmingtok  ai^^d  Balti* 

icoBE  Railroad  Gompakt. 

(aiMd.6as.) 

RmBmaif  patgenger  — thnntffh  ticket — ^eeUon  from  train,    BUUion  agenU. 

A.  penon  who  has  porchafled  a  through  ticket  from  New  York  to  Baltimore, 
taken  his  place  in  a  train,  and  entered  upon  his  Joamejf  cannot  leave  the 
train  at  a  waj  station  on  the  route,  and  afterward  enter  another  train  and 
proceed  to  his  original  point  of  destination,  without  procuring  another  ticket 
or  paying  his  fare  from  the  station  at  which  he  again  enters  the  car. 

Upon  the  refusal  of  a  passenger,  having  no  ticket,  to  pay  his  fare,  the  conduct- 
or may  rightfully  put  him  off  the  train,  using  no  more  force  than  necessary 
and  he  is  not  bound  to  put  him  off  at  some  gtation  on  the  road. 

The  presumption  is  that  a  railroad  ticket  agent  at  a  way  station  has  no  authorit  r 
to  change  or  modify  contracts  between  the  company  and  its  through  passen- 
gers. 80  KM  where  a  conductor's  "  check  "  was  pronounced  good  for  another 
train  and  day  (contrary  to  the  face  of  the  check),  by  the  agent. 

Action  by  Elisha  P.  P.  McClure  against  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad  Company.  The  facts  appear  in 
the  opinion.    The  following  prayers  were  offered  by  the  plaintiff : 

L  ^  Even  shonld  the  jury  find  from  the  evidence  that  the  conduct- 
or of  the  train  in  question  had  a  right,  under  the  regulations  of 
tiie  company,  and  the  contract  made  with  the  plaintiff,  should  they 
find  such  contract,  to  put  the  plaintiff  off  the  train  in  question,  the 
plaintiff  is  entitled  to  recover,  if  they  find  that  in  so  doing  he 
acted  in  an  unwarrantable  manner,  as  to  time  or  place  or  mode 
thereof 

2.  **  That  even  should  the  jury  find  from  the  evidence  that  the 
plaintiff  would  have  been  confined  by  the  terms  of  his  ticket  to  the 
pwrticalar  train  on  which  he  then  was ;  still,  if  they  further  find 
that,  before  leaving  said  train,  the  plaintiff,  as  a  matter  of  preeau- 
tion,  inquired  of  an  authorized  agent  of  the  company,  whether  he 
would  be  permitted  to  lie  over  under  the  check  he  then  held,  and 
was  informed  that  "he  would  be,"  that  said  check  was  good  until 
taken  up,  then  the  fact  of  his  ticket  or  check  having  contained  any 
mch  instruction,  would  not,  of  itself,  prevent  the  plaintiff  from 
BBeovering. 

S»  ^Evon  should  the  jury  find  from  the  evidence  that  the  conduct* 
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or  of  the  txain  in  question  had  a  right  to  put  the  plaintiff  off,  the 
plaintiff  is  entitled  to  recoyer,  if  they  find  from  the  eyidence,  that 
in  so  doing,  the  conductor  required  him  to  leave  while  the  train 
mas  in  motion,  or  put  him  off  at  a  place  where  there  was  no  station. 

4.  ^'Eyen  if  the  jury  should  find  from  the  evidence  that  the  con- 
ductor of  the  train  in  question  had  a  right  to  put  the  plaintiff  off, 
the  plaintiff  is  entitled  to  recover,  if  they  find  from  the  evidence, 
that,  in  so  doing,  the  said  conductor  put  him  off  at  a  place  where 
there  was  no  station  or  house  near  at  hand,  or  any  adjacent  place 
for  shelter  or  food,  or  at  any  unusual  place/' 

The  following  prayer  was  offered  by  defendant : 

^'  If  the  jury  shall  find  from  the  evidence  that  the  plaintiff, 
on  the  1st  day  of  May,  1867,  purchased,  at  New  York,  a  through 
ticket  from  that  place  to  Baltimore,  over  the  New  Jersey  B.  R  and 
P.  W.  &  B.  R  Ry  and  on  that  day  proceeded  on  his  journey  as  far  as 
Perryville,  on  the  last-named  road,  where  he  left  the  train ;  and  if 
the  jury  shall  further  find  that,  after  passing  Philadelphia,  the  then 
conductor  of  the  train  took  up  said  through  ticket  and  gave  plain- 
tiff the  check  in  lieu  thereof,  which  has  been  offered  in  evidence! 
and  if  the  jury  shall  further  find  that  the  plaintiff,  on  the  6th  day 
of  said  May,  got  upon  the  defendant's  train  for  Baltimore  at  Havre- 
ie  Grace,  and  the  then  conductor  refused  to  take  said  check,  but 
informed  the  plaintiff  that  he  must  pay  his  fare  to  Baltimore,  or  he 
would  be  obliged  to  stop  the  cars  and  put  him  off,  and  that  the 
defendant  refused  to  pay  said  fare,  and  the  said  plaintiff  was  then 
put  off,  then  the  plaintiff  is  not  entitled  to  recover  in  this  case; 
provided  the  jury  shall  find  that  no  more  force  than  was  necessary 
was  used  in  putting  said  plaintiff  off  the  train,  even  if  the  jury  shall 
further  find,  that  on  arriving  at  Perryville  on  the  train,  on  the  said 
first  day  of  May,  the  plaintiff  inquired  from  a  man  at  the  window  of 
the  ticket  office  of  the  defendant  at  that  place,  whether  said  check 
would  be  good  to  take  him  on  to  Baltimore  another  day,  and  was 
told  by  said  man  that  it  would.'' 

The  last  prayer  of  plaintiff  was  granted,  but  the  other  three  were 
rejected ;  the  prayer  of  defendant  was  granted.  Verdict  and  judg- 
ment for  defendant;  appeal  by  plaintiff. 

Albert  Ritchie^  for  appellant,  cited  Bait  A  0.  R.  R.  v.  Blocker,  87 
Md.277;  Goddard  v.  Grand  Trunk  R,  A,  10  A.  L.  R17;  Tern 
Haute  A,  A  St,  L.  R.  R.  v.  Vanatta,  21  111.  188 ;  Du  Laurane  t. 
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SLP.itM.  R.  B.,  15  Minn.  49 ;  Holmes  y.  WaJk^td,  12  Allen,  580 ; 
Smfard  y.  Bth  Av.  R.  R.,  23  N.  Y.  843. 

ThonuLS  DofuUdsofh  for  appellee,  cited  Bolt.  0.  Pass.  B.  y  Wilkin- 
son, 30  Md. 224;  2  Eedfield  on  Railw.  219;  aC.diC.B.B.  y.  Bar^ 
iram,  11  Ohio,  457 ;  Cheney  y.B.dM.B.  B.  Co.,  11  Meto.  121 ; 
Beebe  y.  At/res,  28  Barb.  275 ;  Johnson  t.  Concord  B.  B.,  46  N.  B 
213 ;  Slaie  y.  Overton^  4  Zab.  435. 

Gbasok,  J.  At  the  trial  of  this  case  in  the  court  below,  the 
plaintiff  offered  foar  prayers,  the  last  of  which  was  granted  and 
the  others  were  rejected,  and  the  defendant  offered  one  prayer  which 
was  granted.  The  plaintiff  excepted  to  the  rejection  of  his  first 
three  prayers  and  to  the  granting  of  the  defendsmf  s  prayer,  and  the 
judgment  being  against  him  he  has  taken  thi^^ppeaL 

The  first  question  to  be  considered  is,  whether  a  person,  who  has 
purchased  a  through  ticket  from  New  York  to  Baltimore,' taken  his 
place  in  a  train,  and  entered  upon  his  journey,  has  the  right  to  leave 
the  train  at  a  way-station  on  the  route,  and,  afberward,  to  enter 
another  train  and  proceed  to  his  original  point  of  destination  with- 
out procuring  another  ticket  or  paying  his  fare  from  the  station  at 
which  he  again  enters  the  car.    We  think  it  clear  he  cannot 

The  contract  between  the  parties  is,  that  upon  the  payment  of  the 
fare  the  company  undertakes  to  carry  the  passenger  to  the  point 
named,  and  he  is  furnished  with  a  ticket  as  evidence  that  he  has 
paid  the  required  fare  and  is  entitled  to  be  carried  to  the  place 
named.  When  the  passenger  has  once  elected  the  train  on  which 
he  is  to  be  transported  and  entered  upon  his  journey,  he  has  no 
right,  unless  the  contract  has  been  modified  by  competent  authority, 
to  leave  the  train  at  a  way-station  and  then  take  another  train  on 
which  to  complete  his  journey,  but  is  bound  by  the  contract  to  pro- 
ceed directly  to  the  place  to  which  the  contract  entitled  him  to  be 
taken.  Having  once  made  his  election  of  the  train  and  entered 
upon  the  journey,  he  cannot  leave  that  train,  while  it  is  in  a  reason- 
able manner  in  the  undertaking  of  the  carrier,  and  enter  another 
train  without  violating  the  contract  he  has  entered  into  with  the 
company.  "A  contrary  doctrine  would  necessarily  impose  upon 
the  carrier  additional  duties,  the  removal  of  the  passenger  and  his 
baggage  from  one  train  to  another,  and  the  consequent  additional 
attention  on  the  part  of  the  company ;  also  an  increased  risk  3f 
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amdents,  and  a  hinderance  and  delay,  not  contemplated  by  a  reason* 
able  interpretation  of  their  undertaking/'  C,  C,  &  C.  R.  R.  Co.  y. 
ISartram,  11  Ohio,  463;  State  v.  Overton,  4  Zab.  438;  2  Eedfield  on 
Itailw.  219. 

Ill  the  case  now  under  consideration  the  appellant,  on  the 
Lfi*:  day  of  May,  1867,  purchased  a  through  ticket  from  New 
York  to  Baltimore,  and  on  that  morning  took  his  place  in  the 
through  train  and  entered  upon  his  journey,  and  some  miles  south 
jf  Philadelphia  his  ticket  was  taken  up  according  to  custom,  by 
the  conductor  of  the  appellee's  train,  who  gave  him  in  its  stead 
what  is  called  a  ''conductor's  check,"  with  the  words  ^^  good  for  this 
day  and  train  only"  printed  upon  one  side,  and  a  list  of  stations 
and  numerals  on  the  other;  the  numerals  indicating  the  months 
and  days  of  the  month.  The  numerals  5  and  1  were  punched, 
showing  that  this  conductor's  check  had  been  used  on  the  appellee's 
train,  on  the  1st  day  of  May. 

It  is  clear,  therefore,  that  the  apx)ellant  had  notice  that  the  check, 
thus  delivered  to  him  in  the  place  of  his  ticket,  could  be  used  only 
on  that  day  and  train.  When  the  train  arrived  at  Perryville,  the 
appellant,  desiring  to  go  to  Port  Deposit  to  remain  a  few  days, 
sought  the  conductor  for  the  purpose  of  ascertaining  from  him 
whether  the  conductor's  check  which  he  held  would  take  him  to 
Baltimore  on  another  day  and  train.  Not  finding  the  conductor, 
he  asked  a  person  whom  he  saw  standing  at  the  window  inside  the 
ticket  office  of  the  appellee  at  that  place,  and  was  informed  by  liim 
that  it  "  was  good  till  taken  up."  The  appellant  entered  another 
train  of  the  appellee  on  the  sixth  day  of  May,  at  Havre-de-6race, 
having  a  Mrs.  Taylor  in  his  company,  and,  after  proceeding  some 
distance,  was  called  upon  by  the  conductor  for  his  ticket.  He 
banded  him  Mrs.  Taylor's  ticket,  procured  before  entering  the  train, 
and  the  conductor's  check  which  he  had  received  from  the  other 
conductor  on  the  first  day  of  the  month.  He  was  told  by  the  con- 
ductor that  the  check  was  not  good,  and  that  he  must  give  a  ticket 
or  pay  the  fare.  The  appellant  then  explained  to  the  conductor 
what  had  occurred  at  Perryville  five  days  before,  and  that  the  agent 
there  had  informed  him  that  the  check  was  good  until  it  was  taken 
np.  The  conductor  again  said  that  it  was  not  good,  and  that  the 
appellant  must  give  him  a  ticket  or  pay  his  fare  or  be  put  off  the 
ira:L.  The  appellant  still  declining  to  pay,  the  conductor  raiic; 
the  bell  to  stop  the  train,  and  either  after  the  train  had  stopped,  »>r 
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irhen  it  had  nearly  stopped  and  was  moving  very  slowly,  the  conduo* 
tor  either  beckoned  or  oiodded  his  head  to  the  appellant,  who  imme* 
diately  left  his  seat,  went  to  the  platform  of  the  car  and  stepped  off 
the  tndn.  He  then  walked  to  Aberdeen,  two  and  a  half  or  three 
miles  o£f,  purchased  a  ticket  and  took  another  train  of  the  appellee 
throe  or  four  hours  afterward  and  went  to  Baltimore.  The  appel* 
lant  and  Mrs.  Taylor  both  testified  that  the  conductor  seemed  to  be 
very  angry  and  excited;  that  they  thought  so  from  the  violence 
with  which  he  pulled  the  bell-rope  to  stop  the  train.  The  conductor 
testified  that  he  controlled  the  train  by  the  bell-rope,  and  that  ii 
was  always  necessary  to  pull  it  violently  to  insure  the  ringing  of 
the  bell,  and,  in  long  trains,  to  take.up  the  slack  of  the  rope.  There 
is  no  proof  of  any  anger  or  excitement  whatever,  except  as  regards 
the  manner  of  pulling  the  bell-rope.  There  is  some  conflict  in  the 
evidence  as  to  the  fact  whether  the  train  had  stopped  when  the 
appellant  left  it;  but,  be  this  as  it  may,  it  is  certain  that  it  was  mov- 
ing very  slowly  at  the  time.  The  bell  had  been  rung  to  stop  the 
train  ;  it  would,  no  doubt,  have  come  to  a  full  stop  if  the  appellant 
had  waited  a  moment  longer  before  getting  off.  The  conductor 
used  no  force  whatever  to  put  him  off,  did  not  require  him  to  get 
off  while  the  train  was  in  motion,  and  did  not  touch  or  say  a  word 
to  him.  It  therefore  appears  that,  if  the  appellant  did  leave  the 
train  while  it  was  in  motion,  he  did  so  voluntarily  and  without 
injury  to  himself.  Upon  the  refusal  of  the  appellant  to  pay  Jiia 
fare  to  the  conductor  he  had  the  undoubted  right  to  put  him  off 
the  train,  using  no  more  force  than  was  necessaiy  to  effect  his 
removal,  and  the  proof  shows  that  he  used  none  whatever.  We  can- 
not concur  in  the  doctrine,  contended  for  by  the  counsel  of  the 
appellant,  that  a  passenger,  having  no  ticket  and  refusing  to  pay 
his  fare,  can  only  be  put  off  at  some  station  on  the  road.  The  estab- 
lishment of  such  a  principle  would  result  in  compelling  railroad 
companies  to  carry  a  passenger  to  the  station  next  to  the  one  at 
which  he  entered  the  train,  which  might,  and  doubtless  would  often 
turn  out  to  be,  the  very  point  to  which  he  desired  to  be  taken,  and 
if  the  passenger  were  unknown  to  the  conductor  the  company  would 
be  without  remedy. 

It  is  claimed,  hoAvever,  that  the  appellant  was  authorized,  by  the 
information  received  from  the  agent  of  the  appellee  at  Perryville^ 
to  use  the  conductor's  check  received  by  hira  on  the  first  day  of  May, 
and,  therefore,  that  it  was  unlawful  to  compel  him  to  *eave  the 
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fcrain.  There  is  no  evidence  to  prove  that  the  person,  from  whom 
the  appellant  received  the  information,  was  an  agent  of  the  appellee 
But  even  if  there  was  proof  to  estahlish  that  fact,  the  presumption 
is,  that  a  ticket  agent  at  a  way  station  has  no  authority  to  change  or 
modify  contracts  between  the  company  and  its  through  passengers, 
and  the  onus  of  rebutting  such  presumption  rests  upon  the  appel- 
lant ;  but  upon  this  point  he  offered  no  proof  whatever.  The  check 
held  by  the  appellant  showed  upon  its  face  that  it  was  good  on  the 
first  day  of  May  only,  and  upon  but  one  train  on  that  day,  and  the 
prescribed  numerals  showed  to  the  conductor,  to  whom  it  was  offered, 
that  it  had  been  used  on  that  day ;  the  conductor  had,  therefore, 
the  right  to  reject  it,  and  to  require  the  appellant  to  furnish  a  ticket 
or  pay  his  fare,  and  upon  his  failure  to  do  either,  to  compel  him  to 
leave  the  train. 

There  was  no  evidence  to  show  that  any  violence  whatever  was 
used  in  effecting  his  removal  from  the  train,  or  that  he  was  com- 
pelled to  leave  it  at  an  improper  time,  and  the  first  three  prayers  of 
the  appellant  were  properly  rejected ;  the  fourth,  which  was  granted, 
having  left  it  to  the  jury  to  find  whether  his  removal  from  the  train 
was  at  an  unusual  or  improper  place.  The  appellee's  prayer  fairly 
presented  the  law  of  the  case  to  the  jury,  and  it  was  properly 
granted.  There  being  no  error  in  the  rulings  of  the  court  below, 
its  judgment  will  be  affirmed. 

Maulsbt,  J.,  dissented. 

Judgment  affirmed. 

NOTB.— See,  to  same  effect,  BcMfMr  t.  OotfKn,  81  Bub,  fiM;  Sheddf.  IVoy,  «te.«  fi.  B. 
Ooi,40Tt.88.-Bv. 
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Eights  0/  iubsoribers  to  capital  ttoek  of  corpcraUtm, 

rhe  obligation  of  actaal  pajment  is  created  in  all  eases  by  a  nibflcrlption  to  the 
capital  stock  of  a  corporation,  unless  the  terms  of  the  subscription  are  such  as 
to  exclude  it ;  and  where  a  subscriber  fails  to  comply  with  the  conditions  and 
terms  of  the  sulwcription,  without  anj  default  on  the  part  of  the  corjioration 
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or  its  offlcen,  he  has  no  aach  rights  or  interests  in  the  stock  as  to  entitle  him 
to  an  injunction  restraining  them  from  interfering  with  the  concerns,  busi- 
ness or  affairs  of  the  corporation. 

The  mere  fact  of  subscribing  to  the  stock  of  an  incorporated  company  does  not 
eonstitute  the  subscriber  a  stockholder ;  but  U  se&nu  that  such  a  subscription 
puts  it  in  liis  power  to  become  a  stockholder,  bj  compelling  the  corporation 
to  gire  him  the  legal  evidence  of  his  being  a  stockholder,  upon  his  complying 
with  the  terms  of  the  subscription. 

Subscription  to  the  capital  stock  of  a  corporation,  without  payment  when  due* 
does  not  render  it  competent  for  the  subscriber  to  question  the  regularity  of 
the  organisation  of  the  corporation,  or  the  authority  of  its  officers. 

Bill  filed  March  24, 1871,  by  William  M.  Bnsey,  Henry  N.  Bank- 
ard  and  Isaac  McGurley  praying  for  an  injunction  restraining  the 
defendants,  William  J.  Cooper,  James  S.  Haggerty,  A.  P.  Burt  and 
others  from  interfering  or  intermeddling  with  the  concems,  business 
or  affairs  of  the  Citizens'  Bailway  Company  and  for  the  appoint- 
ment of  a  receiver. 

The  bill  sets  forth  a  copy  of  the  act  of  incorporation  of  ^  The 
Citizens'  Bailway  Company/'  in  which,  as  is  alleged,  it  is  provided  by 
the  eighth  section  ^  that  the  parties  in  said  act  named  should  choose 
from  their  own  number  a  president,  and  the  remaining  lECorporators, 
or  a  majority  of  them,  should  act  as  a  board  of  directors  for  the  man* 
agement  of  the  affairs  of  the  company,  until  the  first  general  meeting 
of  the  stockholders."  Complainants  then  charged  that  a  majority 
of  the  parties  in  the  act  named  accepted  the  same  as  required,  and 
books  of  subscription  to  the  capital  stock  were  formally  opened ; 
that  they  subscribed  collectively  for  8,015  shares  of  stock  (more 
than  a  majority  of  the  whole  number  of  shares)  as  appeared 
by  a  copy  of  the  subscription.  (The  agreement  contained 
in  the  subscription  is  set  forth  in  the  opinion  of  the  court.) 
'^That  Busey  subscribed  for  8,000  shares  of  the  capital  stock, 
Bankard  10  shares  and  McCurley  5  shares ;  ♦  ♦  ♦  that  they 
have  been  at  all  times  willing  and  ready  to  comply  with  all  their 
legal  underi^kings  by  reason  of  such  subscription,  whenever  there- 
unto legally  .required ;  that  all  the  parties  named  in  said  act,  except 
four,  declined  to  act,  and  that  the  four  so  remaining  acted  as  a 
board  of  directors ;  that  Samuel  Snowden,  one  of  those  remaining, 
refused  to  unite  with  the  others ;  that  said  remaining  incorporators, 
being  but  three  in  number,  did  not  constitute  a  majority  of  1  be 
incorporators  remaining  after  the  election  of  president,  and  were 
iBCompetent,  by  reason  thereof,  to  perform  the  duties  required  o( 


352  MARYLAND, 

Bosey  ▼.  Hooper. 


thc^m ;  that  said  remaining  incorporators^  being  bnt  three  in  nomber, 
assuming  to  act  as  directors,  did,  on  the  24th  day  of  February, 
A.  D.  1871,  issue  a  call  for  the  payment  of  $5  per  share,  and  at  the 
same  time  published  a  notice  for  the  election  of  officers  to  take 
place  on  the  2Sih  day  of  March.  1871 ;  that  the  complainants  did 
liot  make  any  payment  on  account  of  their  subscriptions,  because 
tho  person  named  as  treasurer  had  not  been  legally  and  properly 
elected,  and  because  the  parties  who  issued  said  call  had  no  right 
or  authority  so  to  do ;  that  afterward,  to'wit,  on  the  ISth  day  of 
March,  1871,  the  defendants,  pretending  to  be  stockholders  in  said 
corporation,  assembled  m  Baine's  Hall,  in  the  city  of  Baltimore, 
and  then  and  there,  despite  of  the  notice  already  given  to  meet  on 
another  and  a  different  day,  and  without  any  previous  notice  to  the 
complainants,  and  with  the  intent  of  depriving  them  of  their  just 
rights  afi  stockholders  in  said  corporation,  pretended  to  elect  the 
defendants  as  officers  of  said  corporation ;  that  the  defendants  have 
taken  possession  of  the  books,  seal,  eta,  of  said  corporation,  and 
have  begun  to  dig  up  the  streets,  and  to  put  down  rails  in  accord- 
ance with  the  privileges  granted  by  said  act  to  the  complainants 
and  others,  having  a  majority  of  the  stock ;  and  that  the  said 
defendants  Jiave  conspired  and  confederated  together  for  the  purpose 
of  defrauding  the  complainants  out  of  their  just  rights  as  stock- 
holders in  said  company,  by  privately  and  secretly  meeting  together 
without  notice  to  the  complainants,  holding,  as  they  do,  a  majority 
of  the  stock  of  said  company,  and  that  said  pretended  election  was 
a  part  of  the  contrivance  and  machinery  with  which  the  defendants 
designed  to  accomplish  and  perpetrate  the  said  fraud/' 

A  temporary  injunction  was  granted  on  the  filing  of  the  bill* 
Subsequently  the  defendants  made  answer,  in  which  they  denied 
the  reduction  of  the  number  of  the  corporators,  the  irregularity  of 
the  elections,  or  of  any  of  the  proceedings,  or  of  any  contracts 
made,  and  the  charges  of  conspiracy  and  defrauding.  A  motion  to 
dissolve  was  granted  by  the  court  May  16, 1871,  whereupon  com* 
plainants  appealed. 

Samuel  Snowden  and  OrviUe  Horvntt,  for  appellants,  argued  tiiat 
the  subscription  to  the  stock  made  complainants  members  of  the 
corporation,  and  entitled  to  vote  at  elections,  citing  Spear  v.  draw 
fordy  14  Wend.  20 ;  Lathrop  v.  Kneeland^  46  Barb.  433 ;  Dayton  T. 
Borst,  31  N.  Y.  435;  Smith  v.  Oower,  2  Duvall  (Ky.)  17;  Chaffin  v. 


OCTOBER  TERM,  1871.  35^ 

"Buaej  ▼.  Hoopar. 

<hmmingSi  37  Me.  83;  Chirry  y.  Scott,  54  Fenn.  270;  Jliamr  et  aL  y. 
Mechanic^  Bank,  1  Pet  ^6;N.A.<£  &  R  R.  Co.  y.  McCormich,  10 
Ind.  499 ;  Le^iington,  ete^  R.  R.  y.  Staples,  5  Gray^  520 ;  Dawning  y . 
Potls,  3  Zab.  66 ;  Van  Dyk$  y.  Stout,  4  Hulst  Ch.  333.  No  election 
for  officers  could  be  yalid  without  proper  notice  to  complainants. 
StaU  y.  Ferguson,  31  N.  J.  130 ;  Abbott's  Digest,  457,  §  12 ;  Angell 
&  Ames  on  Corp.  393;  Grant  on  Corp.  80;  Law  Lib.  213  (top  p.). 
There  could  be  no  forfeiture  of  stock  by  complainants,  the  charter 
not  authorizing  it  Angell  &  Ames  on  Corp.,  §  35C,  ch.  10,  §  5 ;  R. 
A  B.  R.  R.  y.  Tlirall,  35  Vt  636,  553 ;  Long  Island  R.  R.  Case,  19 
Wend.  37 ;  JSx  parte  Barton,  28  Law  Jour.  Chan.  637 ;  Nat.  Fat 
Steam  Fuel  Co.,  5  Jur.  N.  S.  420 ;  act  of  1870,  ch.  438,  §  8 ;  Angell 
ft  Ames  on  Corp.,  §§  501,  502,  508;  Blacket  y.  Blizard,  17  £ng. 
Com.  Law  Bep.  508. 

And  in  an  action  for  the  installments  the  corporation  could  not 
haye  recoyered.  Price  y.  The  Grand  Rapids,  etc.,  R.  R.  Co.,  13 
Ind.  58;  Cowley  y.  The  Grand  Rapids,  etc,  R.  R.  Co.,  id.  61; 
Hamilton  y.  The  Grand  Rapids,  etc.,  R.  R.  Co.,  id.  847. 

This  is  a  clear  case  for  a  court  of  equity  to  interfere.  Md.  Law 
Inst.  y.  Schroeder,  8  Gill.  &  Johns.  93. 

UTiomas  ]!£.•  Lanalian,  for  appellees,  argued,  that  complainants 
kid  mistaken  their  remedy,  if  any,  and  that  it  was  not  a  case  for 
•n  injunction,  citing  Angell  &  Ames  on  Corp.,  §§  410,  517,  564; 
Abbott's  Digest  on  Corp.  310,  §  63;  id.  816,  §  285;  id.  765; 
27  Penn.  St  261 ;  Perkins  y.  Union  Button  Hole  Co.,  12  Allen,  273 ; 
Arnold  y.  The  Suffolk  Bank,  27  Barb.  424;  Herr  v.  Bierhower,  3 
Md.  Ch.  Dec.  456 ;  Rornan  y.  Strauss,  10  Md.  89 ;  Gray  y.  Portland 
Bank,  3  Mass.  364 ;  Ki7ig  y.  Bank  of  E^igland,  2  Doug.  526 ;  Ship- 
ley y.  Meclianic^  Bank,  10  Johns.  484 ;  Wilkinson  v.  Providence 
Bank,  3  R.  I.  22 ;  Bligh  y.  Brent,  2  Young  &  Collier,  268 ;  Hart  y. 
Froniino  and  Bolivia  Gold  Mi7iing  Co,,  Law  Rep.,  5  Exch.  Ill ; 
Thorp  y.  Woodhull,  1  Sandf.  Ch.  411. 

Those  who  accepted  the  charter  in  the  manner  therein  provided 
were  the  legal  corporators.  State,  use  of  Wash.  Co.,  v.  B.  S  0.  R. 
R.  Co.,  12  Gill.  &  Johns.  434;  Angell  &  Ames  on  Corp.,  §  81 ;  and  a 
majority  of  them  were  empowered  to  make  the  call.  Id.,  §§  500, 
603 ;  Bank  of  Md.  y.  Rxcff,  7  Gill.  &  Johns.  448 ;  Chase  y.  Sycamore 
4  Courtland  R.  R.  Co.y  38  111.  215. 

'^^^-  corporation  had  a  right  to  treat  complainant's  subscription 
Vol.  YI.— 45 
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as  a  nullity,  they  haying  confessedly  refased  to  pay  on  call.  Perkim 
Y.  Union  Button  Hole  Co^  12  Allen,  273 ;  Abbotf  8  Digest  Law  of 
Corp.  708,  799,  §§  134,  136,  136,  137;  JTZwfi  y.  The  Alton  and 
Sangamon  R.  R.  Oo.,  13  HI.  514 ;  Piscataqua  Ferry  Co.  y.  Jones,  39 
N.  H.  491 ;  Angell  &  Ames  on  Corp.,  §  530. 

Whether  the  company  had  the  right  or  not  to  make  a  change  in 
the  time  of  effecting  a  permanent  organization,  the  complainants 
haye  no  right  to  object.  Angell  &  Ames  on  Oorp.,  §§  491,  495 ; 
Abbotf  8  Digest  Law  of  Corp.  458,  §  26,  and  459,  §  33 ;  Jonee  r* 
Milton  and  Rushville  Tump.  Co.,  7  Ind.  547. 

Bowie,  J.  Two  prominent  questions  are  presented  by  the  record 
in  this  cause,  either  of  which  is  decisiye,  without  inquiring  into  all 
the  minor  and  collateral  issues  raised  in  the  briefs,  yiz. : 

1.  Had  the  complainants  such  adequate  and  complete  remedy 
at  law  as  would  depriye  them  of  the  aid  of  a  court  of  equity? 

2.  If  the  complainants  haye  a  right  to  equitable  interposition, 
haye  they  established  their  claim  to  the  relief  prayed  for  ? 

The  jurisdiction  of  the  court  depends  upon  the  allegations  of  the 
bill.  They  furnish  the  facts  (sometimes  termed  jurisdictional), 
which  determine  whether  the  remedy  is  at  law  or  in  equity.  They 
may  show  a  case,  for  which  there  is  an  adequate  and  complete 
remedy  at  law ;  or  such  as  is  only  cognizable  in  equity ;  or  cases  of 
concurrent  jurisdiction,  in  which  the  courts  of  equity  interpose  to 
restrain  or  prevent  irremediable  injuries,  in  aid  of  courts  of  law. 

The  appellees  (the  defendants  below)  insist  that  the  bill  in  this 
cause  belongs  to  the  first  class  of  cases ;  that  the  complainants  haye 
an  adequate  and  complete  remedy  at  law,  by  an  action  for  damages, 
and  therefore  the  injunction  should  be  dissolved.  The  learned 
judge  who  decided  this  case  below  has  adopted  this  view,  and 
referred  to  a  number  of  cases  as  sustaining  his  conclusion. 

It  may  be  said  of  those  cases  generally  that  they  were  actions  at 
law,  in  which  the  powers  of  a  court  of  equity  were  not  in  question, 
and  the  specific  remedy  alluded  to  was  a  mandamus,  which,  though 
a  proceeding  at  law,  is  sometimes  compared  to  a  bill  in  equity. 

We  will  refer  to  a  few  of  these  cases  by  way  of  illustration. 
Oray  v.  Tlie  Portland  Bank,  3  Mass.  364,  was  a  special  action  on 
the  case  for  damages  accruing  to  the  plaintiff,  from  the  refusal  of  the 
defendants  to  deliver  to  him  certificates  for  certain  stares  of  stook. 
Sewall,  .1.,  said  that,  in  the  case  of  The  King  V.  The  Bank  oj 
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England^  2  Doug.  524,  it  was  decided  that  the  court  will  not  grant 
a  mandamus,  because  there  is  a  remedy  by  an  action  on  the  case  if 
they  refuse;  which  Lord  Mansfield  said  would  lay  for  a  complete 
satisfaction,  equivalent  to  a  specific  relief.  In  the  principal  case 
then  under  consideration,  a  specific  relief  or  restoration  of  the 
stock  was  not  demanded  by  the  action,  and  it  was  not,  said  the  court, 
within  the  reach  of  the  court  by  any  authority  they  could  exercise. 

In  the  matter  of  Shipley  v.  The  Mechanics*  Bank^  10  Johns.  484, 
the  application  was  for  a  mandamus.  The  court  said,  ^'  the  appli- 
cants have  an  adequate  remedy  at  law  by  a  special  action  on  the 
case,  to  recover  the  value  of  the  stock,  if  the  bank  have  unduly 
refused  to  transfer  it.  Th^re  is  no  need  of  the  extraordinary 
remedy  by  mandamus  in  so  ordinary  a  case.  It  might  as  well  be 
required  in  every  case  where  trover  would  lie.  It  is  not  a  matter  of 
public  concern,  as  in  the  case  of  public  records  and  documents,  and 
there  cannot  be  any  necessity,  or  even  desire,  of  possessing  the 
identical  shares  in  question.^' 

In  tlie  case  of  TIm  King  v.  The  Bank  of  Englandy  the  court  said, 
**  they  never  grant  a  mandamus  except  for  public  purposes,  and  to 
compel  the  performance  of  public  duties.'' 

There  is  no  parallel  between  a  bill  for  an  injunction  and  receiver 
as  in  the  present  case,  and  a  petition  for  a  mandamus^  the  reasons 
for  rejecting  the  one  do  not  apply  to  the  other.  The  case  of  The 
Union  Button  Hole  Co,^  12  Allen,  273,  was  an  action  at  law  for 
damages  for  non-delivery  of  certain  certificates  of  shares  of  stock, 
in  which  no  question  could  be  raised  as  to  the  authority  of  a  court 
of  equity  to  protect,  by  injunction,  vested  rights.  The  bill  in  this 
case  is  not  a  bill  for  specific  performance  of  a  contract,  or  in  the 
nature  of  an  application  for  a  mandamus ;  but,  claiming  to  be 
stockholders  in  a  corporation,  the  complainants  charge  certain 
iUegaly  irregular  and  fraudulent  proceedings  against  the  defendants 
in  violation  of  the  charter^  and  pray  for  an  injunction^  discovery^ 
and  appointment  of  a  receiver  to  protect  their  rights. 

The  preventive  power  of  a  court  of  equity,  to  be  exercised  by 
injunction,  is  recognized  in  numerous  cases,  as  the  appropriate 
remedjr  for  such  injuries. 

In  Campbell  £  Voss  v.  Poulteney,  Ellicott  £  Co.,  6  GilL  &  Johns. 
102,  certain  stockholders  of  the  Union  Bank  of  Maryland  filed  their 
bill  in  equity  against  other  stockholders,  charging  that  the  latt/'.r,  in 
fiolation  of  the  charter,  had  caused  a  number  of  shares  to  be  trans- 
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ferred  without  consideration  to  unknown  persons,  and  had  taken 
powei«  of  attorney  to  vote  their  stock,  thereby  obtaining  an  undue 
and  increased  vote  in  the  election  of  directors,  and  prayed  an  injunc- 
tion. 

It  was  objected,  the  remedy  was  by  mandamus  or  quo  warr<mt&. 
After  full  argument,  the  court,  by  Buchanan,  G.  J.,  declared  the 
mutter  of  the  bill  furnished  a  sufficient  ground  for  the  interposition 
of  a  court  of  equity.  The  facts  stated  (it  was  said)  are  in  viola- 
tion  of  the  charter,  and  if  carried  into  effect  would  be  a  practical 
fraud  upon  the  appellants,  and  in  derogation  of  their  chartered 
rights,  for  the  protection  of  which  an  injunction  was  the  proper 
remedy. 

To  the  same  effect,  Angell  &  Ames  on  Corp.,  p.  396  (note  2) ;  6 
Allen  (Mass.),  52 ;  40*  N.  H.  549.  Assuming  that  the  bill  is  not 
objectionable  on  the  ground  that  the  complainants  hare  an  adequate 
and  complete  remedy  at  law,  let  us  inquire  whether  they  hare  alleged 
or  proved  such  a  title  or  interest  in  the  stock  of  the  Citixens*  Bail- 
way  Company  as  entitles  them  to  be  treated  as  stockholders,  and 
to  invoke  the  aid  of  a  court  of  equity  to  protect  their  rights  by 
injunction,  etc. 

Without  recapitulating  all  the  allegations  of  the  bill,  it  ia  suffi- 
cient fbr  this  purpose  to  state  that,  after  setting  out  a  copy  of  the 
act  of  incorporation  of  **  The  Citizens'  Bailway  Company,^'  in  which, 
as  is  alleged,  it  is  provided  by  the '  eighth  section,  '^  that  the  parties 
in  said  act  named  should  choose  from  their  own  number  a  president^ 
and  the  remaining  incorporators,  or  a  majority  of  them,  should  act  as 
aboard  of  directors  for  the  management  of  the  affairs  of  the  conn 
pany,  until  the  first  general  meeting  of  the  stockholders,"  it  is 
charged  that  a  majority  of  the  parties  in  said  act  named  accepted 
the  same  as  required,  and  books  of  subscription  to  the  capital  stock 
were  formally  opened  as  required  by  section  eight  of  said  act,  and 
contained  the  following  agreement: 

"  We,  the  undersigned,  agree  to  subscribe  for,  and  hereby  do  take 
the  number  of  shares  opposite  to  our  respective  names,  in  the 
Citizens'  Railway  Company ;  the  capital  stock  of  the  company  shall 
not  be  more  than  $300,000,  and  it  shall  be  divided  into  shares  of  $20 
each.  As^oon  as  two  thousand  shares  shall  have  been  subscribed, 
we  severally  promise  to  pay  $5  per  share  for  each  and  every  share 
•ubscribed  by  us,  at  the  office  of  the  treasurer,  A.  P.  Burt,  No. 
80  Second  street,  when  receipts  will  be  given,  signed  by  the  treae- 
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urer  and  countersigned  by  the  president  The  remaining  insAaJl* 
ments  shall  be  called  for  as  the  board  of  directcxft  may  find  neces- 
sary for  building,  equipping  and  running  the  road.  Each  share- 
holder shall  be  entitled  to  one  yote,  either  in  person  or  by  proxy, 
for  each  share  of  stock  held;  but  erery  number  of  shares  equal  to 
one* tenth  of  the  whole  number  subscribed  shall  be  entitled  to  elect 
one  trustee,  and  to  that  end,  at  the  first  ballot  for  trustees,  no 
member  shall  vote  for  more  than  one  trustee,  and  eyery  person 
reoeiying  the  one-tenth  of  the  yotes  cast  shall  be  a  trustee.  At 
the  second  or  other  ballotH,  those  receiying  the  highest  number  of 
yotes  cast  shall  be  trustees  to  fill  the  yaconcies  if  any  remain  after 
the  first  ballot;  but  any  shareholder  holding  more  tiian  one-tenth 
of  the  shares  may  yote  at  the  first  ballot  for  as  many  trustees  as 
he  has  tenths  of  the  whole  number  of  shares 

"  J.  S.  Haobrtt,  Prefident. 

« A.  P.  Burt,  Treasurer:' 

The  complainants  charge  they  subscribed  coUectiyely  for  eight 
thousand  and  fifteen  shares  of  stock,  more  than  a  majority  of  the 
whole  number  of  shares,  as  appears  by  a  copy  of  the  aforesaid  agree- 
ment, and  signatures  therewith  filed. 

On  reference  to  this  exhibit,  it  appears  that  W.  M.  Busey  sub* 
scribed  for  eight  thousand  shares  on  the  17th  February,  1871 ;  the 
subscriptions  of  Bankard  and  McCurley  haye  no  date;  but  Rnnk- 
ard's  is  immediately  before,  and  McCurley's  immediately  after, 
Busey^s. 

They  further  charge  that  they  haye  at  all  times  been  ready  and 
willing  to  comply  with  all  their  legal  undertakings,  whenever  there- 
unto  legally  required. 

That  certain  corporators  therein  named  declined  and  refused  tc 
act  as  such  corporators,  and  there  only  remained  Hooper,  Richard- 
son, Burt  and  Snowden  to  perform  the  duties  of  corporators,  and 
as  a  board  of  directors  under  the  provisions  of  section  8  of  said 
act;  that  Snowden  refused  to  act  with  the  remaining  peraons,  who, 
being  but  three  in  number,  did  not  constitute  a  majority  of  the  cor- 
porators after  the  election  of  a  president,  and  were  incompetent,  by 
reason  thereof,  to  perform  the  duties  required  of  them.  That,  not- 
withstanding the  above,  the  three  remaining  corporators  did,  on  the 
84th  of  February,  1871,  issue  a  call  for  the  payment  of  ^5  per 
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Bhare,  and  at  the  same  time  publish  a  notice  for  the  election  of 
officers  on  the  28th  of  March,  1871. 

The  complainants  further  charge  they  did  not  make  anypayment^ 
because  the  person  named  as  treasurer  had  not  been  legally  elected^ 
and  because  tl^  parties  who  issued  the  caU  had  no  right  to  do  so.  It 
thus  appears  from  the  bill,  the  complainants  were  mere  subscribers, 
who  refused  to  comply  with  the  terms  of  their  own  subscription, 
upon  grounds  which  they  allege  either  suspended  or  inyalidated  the 
contract 

According  to  their  own  showing,  the  corporation  had  been 
previously  organized  under  the  provisions  of  section  8.  Books  of 
subscription  had  been  regularly  opened;  terms  of  subscription  pre- 
scribed  and  signed  on  the  part  of  the  president  and  treasurer,  and 
these  terms  subscribed  by  the  complainants,  thus  recognizing  the 
authority  of  the  officers ;  yet  repudiating  these  terms  and  disre- 
garding the  condition  precedent,  they  claim  the  benefit  of  a  con- 
tract which  they  have  wholly  violated. 

Where  a  corporation  has  gone  into  operation,  and  rights  have 
been  acquired  under  its  charter,  every  presumption  should  be  made 
in  favor  of  its  legal  existence,  Hagerstown  Turnpike  Co,  v.  Creager, 
4  H.  &  J.  125. 

If  the  act  of  incorporation  was  accepted  and  the  company  organ- 
ized provisionally  under  the  charter,  no  subsequent  withdrawal  of 
any  of  the  corporators  would  affect  its  vitality.  But  the  answer 
denies  that  there  was  any  such  reduction  in  the  number  of  the  cor- 
porators, and  at  this  stage  of  the  proceedings  we  assume  the  answers 
to  be  true  when  uncontradicted  by  the  evidence.  The  contract  of 
subscription  was  between  the  corporation  on  the  one  hand  and  the 
subscribers  on  the  other ;  it  is  not  competent  for  one  of  the  con- 
tiiicting  parties,  under  such  circumstances,  to  question  the  regular- 
ity of  its  organization  or  the  authority  of  its  officers. 

Having  refused  to  pay  the  installment  (which  became  due  accord- 
ing to  the  terms  of  the  subscription)  as  soon  as  two  thousand  shares 
were  subscribed,  an  event  which  occurred  simultaneously  with  the 
subscription  of  the  eight  thousand  shares  by  the  complainant  Busey, 
and  of  which  no  notice  was  required,  being  due  by  the  terms  of  the 
contract,  it  remains  to  inquire  what  right,  if  any,  was  acquired  by 
Micir  subscription.  In  the  language  of  the  authorities,  "  the  prom- 
.se  of  the  complainants,  the  subscribers.,  to  take  the  shares  sulv 
scribed  by  them,  respectively,  when  taken  in  connection  with  what 
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precedes  and  with  the  act  of  incorporation,  is  a  promise  not  only  to 
take  the  shares,  hut  to  pay  for  them ;  to  take  them  on  the  terms 
and  conditions  set  forth  in  the  subscription  paper."  Ang.  &  Ames 
on  Corp.,  §  519 ;  Spear  v.  Crawfordy  14  Wend.  20. 

The  law  is  now  considered  as  settled,  that  the  obligation  of  actual 
payment  is  created  in  all  cases  by  a  subscription  to  a  capital  stock, 
unless  the  terms  of  the  subscription  are  such  as  plainly  to  exclude 
it.  Palmer  v.  Latorence,  3  Sandfl  161 ;  ElysmlU  v.  Okislco  Go,f  5 
Hd.  152,  and  cases  cited  in  Ang.  &  Ames  on  Corp.  492,  n.  2. 

None  of  the  cases  decide  that  the  mere  fact  of  subscribing  to  the 
stock  of  an  incorporated  company  constitutes  the  subscriber  a 
stockholder,  but  that  such  subscription  puts  it  in  his  power  to 
become  a  stockholder,  by  compelling  the  corporation  to  give  him 
the  legal  eyidence  of  his  being  a  stockholder,  .upon  his  complying 
with  the  terms  of  the  subscription.  Spear  t.  Crawford^  14  Wend. 
24. 

The  terms  of  the  subscription  in  the  present  case,  so  far  from 
excluding,  expressly  requires  the  payment  of  15  per  share  as  soon 
as  two  thousand  shares  shall  have  been  subscribed,  as  preliminary 
to  the  qualification  of  stockholders,  who  were  to  elect  the  perma- 
nent president  and  directors  of  the  company.  This  payment  was  a 
condition  precedent,  without  which  there  could  have  been  no  per- 
manent organization.  Upon  payment  of  that  installment  of  $5 
per  share,  receipts  were  to  be  given,  signed  by  the  treasurer  and 
countersigned  by  the  president 

^'  The  remaining  installments  (says  the  agreement)  shall  be  called 
for  as  the  board  of  directors  may  find  necessary  for  building,  equip- 
ping and  running  the  road." 

The  appellants  (the  complainants  below),  having  failed  to  com- 
ply with  the  conditions  and  terms  of  their  subscription  to  the  capi- 
tal stock  of  The  Citizens'  Railway  Company,  without  any  default 
on  the  part  of  the  corporation  or  their  officers,  have  not  such  rights 
or  interests  in  the  stock  as  to  entitle  them  to  the  continuance  of 
the  injunction. 

The  order  dissolving  the  injunction  is  affirmed. 

Order  affirmed. 
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GmzBKS'  Fire  brsuRAisrcB  Secubitt  a.kd  Loa.k  Co^  appellant^. 

T.  Doll. 

(8SM(L80.) 

nr$  inrntranee — vfoio&r  of  defeeti  in  preUnUnary  proof  of  lou — endenee-^ 
intereat  of  auured  partnorMp  ^  ^eet  of  aarignment  tf  poU^, 

The  secretarx  of  a  fire  insuranoe  company  sent  the  following  letter  to  aa 
awured  in  response  to  a  statement  and  preliminary  proof  of  loss:  "The^ 
proofs  of  loss  furnished  by  you  to  this  company  are  wholly  unsatisfactory 
as  to  the  amount  of  the  claim,  even  if  the  company  be  responsible  at  all. 
The  company,  however,  denies  any  responsibility  by  reason  of  material  rep 
T^esentations  as  to  thsbtitle  and  property  being  untrue  and  for  other  reasons. 
With  a  reservation  of  all  objections  to  your  recovering  in  any  form,  and 
without  waiving  any  of  the  rights  of  the  company  under  the  policy,  we 
leave  you  to  pursue  such  a  course  as  you  may  deem  expedient."  In  an  action 
on  the  policy,  held,  that  the  letter  did  not  constitute  a  waiver  of  the  defects 
in  the  preliminary  proof  of  loss. 

In  an  action  on  a  policy  of  insurance,  the  statement  and  ez  parte  affidavit  of 
the  plaintiff  as  to  loss  and  value  of  the  property  furnished  to  the  defendant 
•8  "  preliminary  proof"  of  loss  should  not  be  read  to  the  jury  as  evidenoe 
in  the  cause. 

A  partnership  was  formed,  under  which  D  put  in  "  his  mill  property,  etc.,  as 
his  part  of  the  capital  of  the  concern."  The  mill  property  was  not  con- 
veyed to  the  partnership,  nor  to  any  person  in  trust  for  the  partnership. 
The  firm  applied  to  an  insurance  company  to  have  the  mill  property  insured, 
representing  it  to  be  theirs  in  their  application.  A  policy  was  issued  to  the 
firm  upon  die  condition  that,  if  the  interest  of  the  assured  in  the  property 
be  other  than  entire,  unconditional  and  sole  ownership*  it  must  be  so  repre- 
sented to  the  company  and  so  expressed  in  the  written  part  of  the  policy,  or 
otherwise  the  policy  is  void.  Subsequently  an  assignment  of  the  policy  to 
D  was  made  with  the  consent  of  the  company.  A  loss  by  fire  having 
occurred,  in  an  action  on  the  policy,  heUi  (1)»  that  the  policy  was  void  from 
the  beginning  on  account  of  misrepresentation  of  the  interest  of  the  assured 
in  the  application;  and  (2)  that  it  was  equally  void  in  the  hands  of  the 
assignee,  the  mere  sssent  of  the  assurers  to  the  assignment  giving  no  force 
and  vitality  to  the  policy  which  was  before  void  in  the  hands  of  the  assign- 
ors. 

AonoK  on  a  policy  of  fire  insurance.  The  opinion  states  the 
(acts.    The  eighth  condition  of  the  policy  referred  to  is  as  follows : 

8.  "  In  case  of  loss  the  assured  should  use  their  best  endeavors  in 
Baying  and  protecting  the  property  from  damage  at  and  after  the 
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fire ;  if  they  shall  fail  so  to  do,  this  company  shall  not  be  liable  for 
such  damage  caused  by  snch  failare.  The  assured  shall  forthwith 
give  notice  of  said  loss  to  the  company,  and  as  soon  after  as  possible 
vender  a  particular  account  of  such  loss,  signed  and  sworn  to  by 
them,  stating  whether  any  and  what  other  insurance  has  been  made 
on  the  same  property,  giving  copies  of  the  written  portion  of  all 
policies  thereon,  the  actual  cash  value  of  theproperty,  their  interest 
therein,  for  what  purpose  and  by  whom  the  building  insured,  or 
containing  the  propeii;y  insured,  and  the  several  parts  thereof,  .was 
used,  when  and  how  the  fire  originated,  and  shall  also  produce  a 
certificate  under  the  hand  and  seal  of  a  magistrate,  notary  public, 
or  commissioner  of  deeds  (nearest  to  the  place  of  the  fire,  not  con- 
cerned in  the  loss  as  a  creditor  or  otherwise,  nor  related  to  the 
assured),  stating  that  he  has  examined  the  circumstances  attending 
the  loss,  knows  the  character  and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has,  without  fraud,  sustained  loss  on 
the  property  insured  to  the  amount  which  such  magistrate,  notary 
public,  or  commissioner  of  deeds  shall  certify.  And  until  such 
proofs,  declarations  and  certificates  are  produced,  and  the  examina* 
tions  and  appraisements  permitted,  the  loss  shall  not  be  payable." 
The  letter  of  the  secretary  referred  to,  is  as  follows : 

«  Baltimore,  July  8, 1869 
«  L.  Z.  Doll,  Esq. : 

"Deab  Sir  —  The  proofs  of  loss  furnished  by  you  to  this  com- 
pany are  wholly  unsatisfactory  as  to  the  amount  of  the  claim,  even 
if  the  company  be  responsible  at  all.  The  company,  however; 
denies  any  responsibility  by  reason  of  material  re]:)re8entations 
as  to  the  title  and  property,  being  untrue,  and  for  other  reasons. 
With  a  reservation  of  all  objections  to  your  recovering  in  any  form, 
and  without  waiving  any  of  the  rights  of  the  company  under  the 
policy,  we  leave  you  to  pursue  such  a  course  as  you  may  deem  expe- 
dient. 

Respectfully, 

Wm.  &HANK0K,  Se<fv. 

Judgment  below  was  for  the  plaintiff,  whereupon  defendant 
appealed. 

Samttel  Snotoden  and  Johyi  GarsoHf  for  appellant,  cite<l  EUmahtir 

T.  Franklin  Ins.,  5  Penn.  183 ;  Brinley  v.  Nat.  Ins.  Co.^  11  MefcA. 
Vol.  VI.—  46 
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195 ;  Commonwealth  Ins.  Co.  y.  Bennett^  37  Penn.  208;  Flanders  on 
Fire  Ins.  550 ;  Lycoming  Co.  v.  Schreffler^  42  Penn.  St  188 ;  New^ 
mark  v.  L.  £  L.  Fire  Ins.  Co.^  30  Mo.  160 ;  ro7iiers  £  N.  Y.  Fir$ 
Ins.  Co.  V.  Hoffman  Fire  Ins.  Co.f  6  Bob.  316;  Commonwealth  Ins, 
Co.  V.  Sennett,  41  Penn.  St  161;  Sexton  v.  Mutual  Ins.  Co.,  9 
Barb.  191 ;  Edwards  v.  Bait.  Fire  Ins.  Co.^  3  Oill,  186 ;  Harper  y. 
Hamptofh  1  H.  &  J.  622 ;  Smith  v.  Perry,  1  id.  700 ;  Angell  on  Ins., 
§  219 ;  2  Anu  Lead.  Oas.  522 ;  Eastman  y.  Carroll  Co.  Ins.  Co.,  45 
Me.  307. 

William  A.  Fisher,  for  appellee,  argued,  that  the  letter  of  the  sec- 
retary oonstitnted  a  wairer  of  the  preliminary  proof,  and  cited 
AlUgre  y.  Md.  Min.  Co.,  6  H.  &  J.  408;  Edwards  y.  Bolt.  Fire  Ins* 
Co.,  3  Gill,  176 ;  Franklin  Ins.  Co.  y.  Coates,  14  Md.  285 ;  Van 
Deusen  y.  Charter  Oak  Co.,  1  Abb.  Pr.  N.  S.  349;  ^tEtna  Ins. 
Co.  y.  Tyler,  16  Wend.  401 ;  McMasters  y.  Western  Ins.  Co.,  25  id.  382. 

It  was  inadmissible  to  proye  the  constmction  placed  by  the 
defendant  on  the  copartnership  articles.  Ringgold  y.  Ringgold,  1  H. 
&  0. 74.  The  firm  had  the  equitable  title.  The  mortgage  did  not 
change  the  title  so  as  to  affect  the  'insurance.  Washington  Ins.  Co. 
V.  Kelly,  32  Md.  421 ;  Conover  y.  Mut.  Ins.  Co.,  1  N.  Y.  290.  The 
assent  of  the  appellant  to  the  assignment  to  the  appellee  consti- 
tuted a  new  cofitract  between  them,  and  entitled  the  appellee  to 
recoyer  on  the  policy.  Flanders  on  Fire  Ins.  371,  437-439;  Wilson 
V.  Hill,  3  Mete.  66 ;  Foster  y.  Equitable  Ins.  Co.,  2  Gray,  216 ;  Fogg  y 
Middlesex  Ins.  Co.,  10  Cush.  337 ;  Hooper  y.  Hudson  River  Ins.  Co., 
17  N.  Y.  424 ;  Hale  y.  Mech.  Ins.  Co.,  6  Gray,  169 ;  Loring  y.  Manuf 
Ills.  Co.,  8  Gray,  28;  City  Ins.  Co.  of  Hartford  y.  Mark,  45  111.  482; 
Sanders  y.  Hillsborough  Ins.  Co.,  44  N.  H.  238. 

• 

Alyet,  J.  This  action  was  brought  by  the  appellee  against  the 
appellant  upon  an  assigned  policy  of  insurance,  dated  the  28th  of 
August,  1868,  and  which  was  issued  to  the  partnership  firm  of 
Fangmyer,  Doll  &  Castle,  against  damage  by  fire,  to  a  flour  mill, 
machinery  and  fixtures,  in  Frederick  county,  to  the  amount  of 
(1,500,  for  the  period  of  one  year  from  the  date  of  the  policy. 

In  the  policy,  it  is  declared  that  it  was  made  and  accepted  in  ref- 
erence to  the  proyisions  and  conditions  thereto  annexed,  which  are 
declared  to  be  a  part  of  the  policy,  and  warranties  on  the  part  of  t)ie 
assured,  and  which  are  to  be  used  and  resorted  to,  in  order  to 
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explain  the  rights  and  obligations  of  the  parties,  in  all  cases  not 
otherwise  specially  provided  for.  Annexed  to  the  policy  are  the 
conditions,  and  among  which  we  find,  that  any  omission  to  make 
known  every  fact  material  to  the  risk,  or  any  misrepresentation 
whatever,  either  in  the  written  application  or  otherwise;  or  if  the 
}ireniise8  should  be  occupied  or  used,  so  as  to  increase  the  risk,  or 
become  vacant  and  unoccupied  without  the  assent  of  the  assurers 
indorsed  on  the  policy ;  or  if  the  property  should  be  sold  or  trans- 
ferred, or  any  change  take  place  in  the  title  or  possession,  whether  by 
legal  process  or  judicial  decree,  or  voluntary  transfer  or  conveyance ; 
or  if  the  interest  of  the  assured  in  the  property,  whether  as  owner, 
trustee,  mortgagee,  lessee  or  otherwise  be  not  truly  stated  in  the 
policy ;  then,  and  in  every  such  case,  the  policy  to  be  void.  By  the 
fifth  condition  it  is  further  provided,  that  if  the  interest  of  the 
assured  in  the  property  be  any  other  than  the  entire,  unconditional 
and  sole  ownership  of  the  same,  for  the  use  and  benefit  of  the 
assured,  it  must  be  so  represented  to  the  company,  and  so  expressed 
in  the  written  part  of  the  policy,  or  otherwise  the  policy  to  be  void 
Andy  in  reference  to  the  account  of  the  loss,  and  the  preliminary 
proof  thereof,  it  is  made  an  express  condition,  that  the  assured 
should,  as  soon  as  possible  after  the  fire,  render  a  particular  account 
of  the  loss,  verified  by  signature  and  oath,  and  state  therein  the 
actual  cash  value  of  the  property,  their  interest  therein,  for  what 
purposes  and  by  whom  the  building  was  used,  and  when  and  how 
the  fire  originated,  etc. 

The  policy  was  assigned  or  transferred  to  the  appellee,  one  of  the 
members  of  the  firm  to  whom  it  issued,  on  the  24th  of  May,  1869, 
with  the  assent  of  the  appellant  The  fire  occurred,  by  which  the 
mill  was  destroyed,  on  the  dd  of  June,  1869.  And  on  the  9th  of 
June,  1869,  the  appellee  tendered  his  statement  and  preliminary 
proof  of  loss  to  the  company;  and  it  is  upon  this  that  the  first 
material  question  arises  in  the  cause. 

The  appellee  claims  as  purchaser  of  the  property  and  assignee  of 
the  policy;  and  while  he  states  in  his  claim  of  loss  that  he  was  the 
sole  owner  of  the  property  destroyed,  and  that  no  other  person  or 
party  had  any  interest  therein,  he  failed  to  make  and  set  forth  a 
particular  statement  of  his  loss,  as  required  by  the  condition,  and 
simply  referred  to  a  statement  of  a  mill-wright  as  to  what  it  would 
oost  to  rebuild  the  milL  And,  upon  this  statement  being  objected 
to  by  the  appellant  as  insuflScient,  and  therefore  inadmiss'ble,  the 
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appellee,  to  obviate  and  remove  all  ground  of  objection,  pix>duced 
and  offered  to  read,  in  connection  with  the  statement,  the  letter 
firom  the  appellant's  secretary,  dated  July  the  8th,  1869.  The 
appellant  persisting  in  its  objection,  the  court  overruled  it,  on  the 
ground,  as  stated  in  the  bill  of  exception,  that  the  letter  of  the 
secretary  was  a  waiver  of  all  objection  to  the  preliminary  proof,  and 
accordingly,  the  statement  as  offered  was  allowed  to  be  read  to  the 
jury  as  evidence.  It  was  to  this  ruling  of  the  court  that  the  third 
bill  of  exception  was  taken. 

Two  objections  are  urged  to  the  correctness  of  this  decision  of 
the  court  below;  first,  that  the  preliminary  proof  was  clearly 
defective,  and  that  the  letter  produced  by  the  appellee  did  not  ope- 
rate as  a  waiver  of  such  defect ;  and,  secondly,  that  it  was  error,  even 
if  the  statement  offered  be  admissible  as  preliminary  proof,  to  allow 
it  to  be  read  to  the  jury  as  evidence  in  the  cause. 

1.  The  preliminary  proof  offered  by  the  appellee  was  clearly  defect- 
ive. Indeed,  it  has  not  been  contended  that  it  was  such,  in  nil 
respects,  as  wiaa  required  by  the  eighth  condition  of  the  policy.  But 
it  is  insisted  that  all  defects  have  been  waived,  and  the  latter  is 
relied  on  as  having  that  effect. 

There  is  no  doubt  of  the  general  proposition,  that  if  the  refusal 
to  pay  the  loss,  or  to  acknowledge  liability,  by  the  assurers,  be  placed 
on  other  and  distinct  grounds  than  the  insufficient  or  defective 
proof  furnished,  a  waiver  of  such  proof  will  be  implied.  AUegre 
V.  The  Md.  Ins.  Co.,  6  H.  &  J.  408 ;  TJie  Md.  Ins.  Co.  v.  Bathurst,  5 
G.  &  J.  159 ;  Edwards  v.  TJie  Bait.  Fire  Ins.  Co.,  3  Gill,  176 ;  Tayloe 
r.  The  Merchants^  Fire  Ins.  Co,,  9  How.  390.  But  in  this  case  we  do 
not  comprehend  how  such  waiver  can  be  implied  from  the  letter  of 
the  secretary  of  the  company,  when  it  expressly  informed  the  appel- 
lee that  the  proofs  of  loss  furnished  by  him  were  wholly  unsatis- 
factory, as  to  the  amount  of  his  claim,  and,  while  the  company 
denied  all  responsibility  by  reason  of  misrepresentations  as  to  title 
and  property,  it  reserved  all  objections  to  the  appellee's  right  to 
recover  in  any  form ;  and,  without  waiving  any  rights  under  the 
policy,  it  left  the  appellee  to  pursue  such  course  as  he  should  deem 
expedient.  The  terms  of  this  letter  seem  to  have  been  taken  from 
that  sent  by  the  insurance  company  to  the  assured,  in  the  case  of 
Edwards  v.  The  Bali.  Fire  Ins.  Co.,  3  Gill,  176,  in  reference  to  which, 
as  implying  a  waiver,  the  court  of  appeals  said,  that  it  repelled 
every  presumption  of  any  waiver  on  the  part  of  the  company,  and 
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was  au  explicit  warning  and  annunciation  to  the  assured  that  thej 
designed  to  waive  nothing,  and  that^  on  the  trial  of  any  action  which 
he  might  institute  against  them,  he  must  come  prepared  to  prove 
every  thiug,  which,  according  to  the  terms  and  conditions  of  tho 
policy,  it  was  necessary  to  prove,  to  entitle  him  to  recover.  The 
same  may  be  said  of  the  letter  in  this  case ;  and  that  all  ground  for 
implying  waiver  is  expressly  excluded  by  the  guarded  terms  em- 
ployed. The  court  was  therefore  in  error  in  supposing  that  the  let- 
ter of  the  8th  of  July,  1869,  effected  a  waiver  of  the  prescribed  pre** 
liminary  proof  of  loss. 

2.  The  court  not  only  decided  that  there  had  been  a  waiver  of  aU 
defects  in  the  preliminary  proof,  but  that  the  statement  and  ex 
parte  afGidavifc  of  the  appellee,  as  to  loss  and  value  of  the  property, 
furnished  to  the  appellant  as  preliminary  proof  under  the  eighth 
condition  of  the  policy,  should  be  read  to  the  jury  as  evidence  in 
the  cause.  In  this  we  think  there  was  also  error  even  if  the  defects 
had  been  waived,  or  if  such  proof  had  been  perfect  and  regular. 
It  is  trae,  tlie  faotae  to  whether  preliminary  proofs  have  been  fur- 
nished,  or  have  been  furnished  in  time,  is  for  the  jury,  in  cases 
where  such  questions  arise  {Franklin  Fire  Ins.  Co.  v.  Hamil,  6 
Oill,  87) ;  and  questions  of  waiver  of  such  proof,  when  they  depend 
upon  mere  parol  evidence  of  facts  and  circumstances,  are  likewise 
for  the  jury,  under  the  instruction  of  the  court  But  the  prelimi- 
nary proofs  as  such  are  not^^r  se  evidence  to  the  jury  of  the  plain- 
tiff's loss.  They  consist  of  the  ex  parte  statements  of  the  plaintiff 
himself,  and  he  is  not  allowed,  by  any  rule  of  evidence,  such  facility 
of  furnishing  evidence  in  his  own  behalf.  These  proofs  are  condi- 
tions precedent  to  the  plaintiff's  right  to  recover,  and  it  is  for  the 
court  and  not  the  jury  to  decide  on  their  sufQciency.  This  has  been 
repeatedly  decided.  In  the  case  of  The  Commonwealth  Ins.  Co.  v. 
Bennetts  41  Penn.  St  161,  the  court,  in  speaking  of  the  prelimi- 
nary proofs  and  the  manner  in  which  they  were  produced  and 
used  at  the  trial,  said :  ^'  They  are  conditions  precedent,  and  for  the 
court,  and  being  in  writing,  the  question  of  sufficiency  is  to  be 
decided  by  them.  If  they  are  not  sufficient  the  cause  is  at  an  end, 
unless  they  have  been  expressly  or  impliedly  waived  by  the  defend- 
ants. If  they  are  waived,  the  case  proceeds  without  them,  but  here 
the  attempt  is,  when  they  are  not  objected  to  as  insufficient,  to  turn 
an  entirely  ex  parte  statement  of  the  plaintiff  into  prima  fade  evi- 
dence of  the  most  important  part  of  their  case.    K  prima  facie  case 
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QDContradicted  is  conclasive."  See,  also,  Thur$ton  y.  Murray ^  3 
Binn.  326;  Lycoming  Oo,  Ins.  Co,  v.  Schreffler,  42  Penq*  St  188; 
Sexton  V.  MuL  Ins.  Co,y  9  Barb.  191 ;  Howard  v.  Tlie  City  Fire  Ins. 
Co.,  4  Denio,  502.  If,  in  any  case,  it  be  necessary  to  lay  the  prelimi- 
nary proofs  before  the  jury,  they  should  be  cautioned  against  con- 
sidering them  as  evidence  of  the  fact  and  extent  of  the  plaintiff's 
loss.  Bat  in  this  case  snch  proofs  were  allowed  to  be  read  in  evi- 
dence generally  and  without  any  restriction  whatever,  the  jury 
being  left  to  consider  them  as  they  thought  proper. 

Having  disposed  of  the  third  exception,  we  come  now  to  the 
fourth,  which  was  taken  to  the  admissibility  in  evidence  of  a  deed 
from  Umer,  as  attorney,  to  the  appellee,  for  the  mill  property 
embraced  in  the  policy.  The  deed  is  dated  the  21st  of  May,  1869, 
and  professes  to  be  made  by  Umer,  under  and  by  virtue  of  powers 
of  attorney  firom  Floeckher  and  Castle.  Umer  is  described  in,  and 
has  signed,  the  deed  as  attorney,  as  directed  by  section  27  of  arti- 
cle 24  of  the  Code.  But  the  powers  of  attorney  were  not  produced, 
and  it  does  not  appear  that  they  were  "  attested  and  acknowledged 
in  the  same  manner  as  a  deed,  and  recorded  with  the  deed  executed 
in  pursuance  of  such  power  of  attorney.**  This  the  Code,  article 
24,  section  25,  requires  in  order  to  give  validity  to  the  deed ;  and, 
unless  the  powers  of  attorney  referred  to  were  so  attested,  acknowl- 
edged and  recorded,  the  deed  is  of  no  validity.  It  is  only  by  the 
power  of  attorney  that  the  real  owner  is  connected  with  the  con- 
veyance, and  it  is  by  and  through  the  medium  of  such  power  that 
the  title  is  transferred.  The  deed  of  itself  is  without  operation, 
and  the  recitals  in  it  can  prove  nothing  either  as  against  the  real 
owner  or  third  persons.  The  court  was  in  error,  therefore,  in 
admitting  the  deed  in  evidence. 

The  fifth  exception  was  taken  to  the  exclusion  by  the  court  of 
the  answer  of  Pangmyer,  Doll  &  Castle,  to  the  bill  of  complaint  of 
Floeckher,  filed  against  them  in  the  circuit  court  of  Baltimore  city, 
In  excluding  this  answer  we  think  the  court  below  was  in  error  for 
reasons  that  will  be  stated  in  disposing  of  a  question  arising  on  the 
next  exception. 

By  the  deed  in  evidence  from  Clarke,  dated  the  27th  of  Febru- 
ary, 1863,  the  title  to  the  mill  property  is  shown  to  have  been  con- 
?eyed  to  Floeckher,  and  that  he  held  such  title  at  the  date  of  the 
policy  sued  on,  subject  to  a  mortgage  to  the  Farmers  and  Mechan- 
ics' Bank  of  Frederick  county.    Various  documents  were  put  in 
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eyidence,  and  among  them  were  the  articles  of  copartnership 
between  Floeckher,  Fangmyer,  Doll  &  Oastle,  dated  the  1st  of  Jan- 
nary,  1867,  forming  and  providing  for  a  copartnership  for  the 
period  of  five  years.  Also  a  mortgage  by  Floeckher  to  Castle,  of 
the  mill  property  embraced  by  the  policy,  dated  the  29th  of  Octo- 
ber, 1868 ;  also  articles  of  agreement  between  Floeckher,  Fangmyer, 
Doll  &  Castle,  dated  the  18th  of  March,  1869,  wherein  the  mill 
property  is  expressly  recognized  as  the  separate  property  of  Floeck- 
her,  snbject  to  the  mortgage  to  Castle,  and  by  which  agreement 
the  parties  were  mntnally  released,  as  between  themselves,  from  lia- 
bilities under  the  articles  of  copartnership.  The  original  applica- 
tion for  insurance  by  Fangmyer,  Doll  &  Castle  was  also  given  in 
evidence  by  the  appellant,  wherein  the  applicants  described  the 
property  as  theirs. 

Upon  the  whole  evidence,  the  appellee  prayed  the  court  to 
instruct  the  jury,  that  if  they  should  find  the  execution  of  the 
articles  of  copartnership,  and  of  the  deeds  from  Clark  to  Floeck- 
her, and  from  Timer  to  Doll,  and  that  the  latter  went  into  posses- 
sion of  the  property,  and  also  the  execution  of  the  policy  and  the 
assignment  thereof  to  Doll,  the  plaintiff,  with  the  assent  of  the 
defendant,  and  that  the  property  insured  was,  on  or  about  the  3d 
of  June,  1869,  destroyed  by  fire,  then  their  verdict  must  he  for  the 
platntiff.  Thfs  prayer  was  granted,  and  it  was  to  the  granting  of 
this  prayer  of  the  plaintiff,  and  the  refusal  of  some  eleven  prayers 
on  the  part  of  the  defendant,  that  the  sixth  exception  was  taken. 

Prom  what  we  have  said  in  regard  to  the  deed  from  Timer  to  the 
appellee,  it  necessarily  follows  that  the  prayer  just  recited  was 
erroneous,  and  should  not  have  been  granted.  It  was  through  that 
deed  that  the  appellee  attempted  to  show  title  in  himself  at  the  time 
of  the  loss.  But,  in  the  view  we  have  of  this  case,  there  is  another 
well-founded  objection  to  this  prayer,  which  renders  it  fatally  erro- 
neous, and  which  dispenses  with  the  necessity  of  considering  any  of 
the  several  questions  raised  by  the  rejected  prayers  of  the  appellant. 

By  the  articles  of  copartnership  already  referred  to,  the  business 
of  manufacturing  and  selling  flour  was  to  be  conducted  under  the 
firm  name  and  style  of  Fangmyer,  Doll  &  Castle.  By  these  articles, 
Fangmyer  agreed  to  put  in  as  capital  of  the  concern  $5,211 ;  Doll 
the  sum  of  911,275  ;  Castle  the  sum  of  911,565 ;  and  Floeckher  agreed 
to  put  in  ^'  his  mill-property,  teams,  etc.,  as  his  part  of  the  capita] 
of  said  concem,''  all  of  which,  it  was  agreed,  should  be  used  in  com* 
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mon  between  them  for  the  support  aud  management  of  the  basinesa^ 
and  their  mutual  benefit  and  advantage.  Floeckher  was  to  purchase 
grain  and  operate  the  mill  in  Frederick  county,  and  make  consign- 
mcjits  of  the  flour  to  Fangmyer,  Doll  &  Castie  in  Baltimore,  who 
were  to  sell  it  on  account  of  the  firm ;  and  the  parties  were  required 
to  render  mutual  accounts  of  ail  their  transactions.  Floeckher  was 
to  receive  of  the  gains  and  profits  of  the  business,  the  one-fifth  of 
the  whole,  and  the  balance  to  be  divided  equally  between  Fangmyer, 
Doll  and  Castle. 

The  mill  property  was  not  conveyed  to  the  partnership,  nor  WM 
it  conveyed  to  any  other  person  in  trust  for  the  partnership ;  and  the 
first  question  that  occurs,  in  the  construction  of  the  articles  of  co< 
partnership  is,  what  right  or  interest  did  the  firm  of  Fangmyer,  Doll 
&  Castle  acquire  in  such  property,  and  what  right  and  estate  had 
they  at  the  date  of  the  policy  of  insurance  ? 

In  the  articles,  no  valuation  was  placed  on  the  mill  property, 
teams,  etc.,  but  they  were  put  in  as  part  of  the  capital  of  the  con- 
cern, to  be  used  in  common  for  the  support  and  management  of  the 
business.  What  is  the  meaning  of  this?  Was  it  designed  and 
understood  by  the  parties  that  the  entire  right  and  estate  of  this 
property  should  pass  to  and  form  part  of  the  capital  of  the  partner* 
ship,  to  which  all  the  rights  and  liabilities  of  the  partnership  should 
attach,  or  was  it  designed  that  the  contribution  of  Moeckher  to  the 
capital  stock  should  consist  only  of  the  use  and  employment  of  this 
specific  property  for  the  business  during  the  continuance  of  the  co- 
partnership ?  It  was  not  necessary  to  put  the  property  itself  into 
the  common  stock;  the  capital,  in  part,  could  well  consist  of  the 
mere  use  of  the  property  owned  by  one  of  the  individual  members 
of  the  firm.  In  such  case,  the  title,  both  legal  and  equitable, 
remains  in  the  individual  member,  subject  to  the  particular  use  and 
appropriation,  during  the  continuance  of  the  partnership,  and  upon 
its  dissolution,  the  property  is  freed  from  such  use.  There  is  no 
partnership  of  the  property  itself,  and  the  only  interest  that  the 
members  of  the  partnership,  other  than  the  real  owner,  have  in  it» 
is  the  temporary  use  and  employment  of  it  Championy.  Bosiurick, 
18  Wend.  183 ;  French  v.  Styring,  2  C.  B.  N .  S.  367 ;  Parsons  on 
Part.  44,  48,  55,  in  notes.  This  we  take  to  be  the  purport,  though 
somewhat  obscurely  and  inaptly  expressed,  of  the  agreement  of  the 
parties  in  this  instance.  The  property  itself  was  not  intended 
to  be  made  partnership  prop^y,  but  only  its  use.    Upon  the 
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flolntion  of  the  partnership,  which  according  to  the  appellee's  ovm 
testimony  occurred  before  that  fire,  this  nse  of  the  property  ceased, 
and  the  real  owner  resumed  its  exclusive  use  and  control.  This 
construction  of  the  articles  of  copartnership  is  rendered  free  from 
all  doubt,  if  we  look  to  the  acts  and  conduct  of  the  parties  them* 
selves  It  appears  that  they  never  supposed  for  an  instant  that  the 
property  had  become  partnership  property,  and  therefore  subject  to 
all  the  rights  and  liabilities  of  the  partnership.  They  did  not 
so  treat  it;  for,  on  the  29th  of  October,  1868,  we  find  Floeckher 
making  a  mortgage  to  Castle  of  the  property  for  $12,000 ;  and  in 
the  agreement  of  the  18th  of  March,  1869,  to  which  all  the  part^ 
ners  were  parties,  the  mill  property  is  dealt  with  imd  described  as 
belonging  to  Floeckher  alone.  And  as  still  more  decisive  of  the 
understanding  of  the  parties,  in  the  sworn  answer  of  FangmyeTj 
Doll  and  Castle,  to  the  bill  in  equity  of  Floeckher  against  them, 
they  say,  "  that  whatever  may  be  the  common  import  of  the  words 
contained  in  the  compact  of  copartnership,  it  was  the  meaning 
thereof,  and  the  thought  of  the  parties  thereto,  that  the  sadd  Floeck* 
her  should  contribute  to  the  copartnership  the  use  of  his  mill  prop* 
erty^  teams^  eic,  so  long  as  it  might  last"  And  they  further  averred 
that  Floeckher  '^  contributed  nothing  to  the  prosecution  of  the  busi- 
ness but  his  personal  services,  and  the  rent  or  use  of  his  mill,  teams,'' 
etc. 

This  answer  was  objected  to  and  excluded  by  the  court,  as  we 
have  already  seen,  but,  as  we  have  said,  we  think  it  was  admissi- 
ble, not  as  evidence  to  the  jury,  but  as  an  aid  to  the  correct 
interpretation  of  the  articles  of  copartnership,  which,  as  it  did 
not  depend  upon  other  than  written  evidence,  was  a  question 
exclusively  for  the  court  And  altliough  it  is  very  true,  as  con* 
tended  by  the  appellee,  that  where  an  agreement  is  plain  and  free 
from  all  ambiguity,  it  will  not  be  construed  by  the  acts  and  admis- 
sions of  the  parties  in  references  to  it,  yet,  where  the  intention  is 
obscure  or  doubtful,  and  extrinsic  evidence  can  be  invoked,  no  evi- 
dence is  more  reliable  or  entitled  to  greater  consideration,  as  mani- 
festing what  their  intention  was,  than  the  acts  and  conduct  of  the 
parties  themselves.  As  was  said  by  the  supreme  courts  in  the  case 
of  the  Railroad  Co.  v.  Trimble,  10  Wall.  367,  where  there  is  doubt 
as  to  the  proper  meaning  of  an  instrument,  the  construction  which 
the  parties  to  it  have  themselves  put  upon  it,  is  entitled  to  great 
wnsideration ;  but  where  its  meaning  is  clear,  an  erroneous  conr 
VOL.VL  — 47 


370  MARYLAND, 


Citizens'  Fire  loBaranoe  Secaii*7  and  Loan  Co.  y.  DdlL 

stmction  of  it  by  them  will  not  control  its  effect  The  same  prin- 
ciple of  constraction  was  fully  stated  by  Chief  Justice  Sha^w,  in  the 
case  of  Fogg  v.  Tl^  Middlesex  Mut.  Fire  Ins.  Co.,  10  Cnsh.  337. 

Seeing,  then,  that  the  firm  of  Fangmyer,  Doll  &  Castle  had  no 
estate  or  title  in  the  property  at  the  time  they  applied  to  have  ir 
insured,  but  only  a  temporary  use  of  it,  and  that,  notwithstanding 
this  fact,  they  represented  the  property  as  tlieirs,  and  it  was  so  stated 
in  the  policy,  it  follows  that,  by  the  second  and  fifth  conditions,  the 
policy  was  absolutely  void  from  the  beginning.  These  conditions 
provide,  as  we  have  already  stated,  that  if  the  interest  of  the  assured 
in  the  property  is  not  truly  stated  in  the  policy ;  or,  if  the  interest 
of  the  assured  in  the  property  be  any  other  than  the  entire,  uncon- 
ditional and  sole  ownership  of  the  property,  it  must  be  so  represented 
to  the  assurers,  and  so  expressed  in  the  written  part  of  the  policy, 
or  else  the  policy  to  be  void.  Here  there  was  an  entire  misrepre- 
sentation as  to  the  nature  and  character  of  the  interest  of  the 
assured  in  the  property.  They  even  failed  to  disclose  the  name  of 
the  real  owner,  or  that  he  was  in  any  manner  connected  with  the 
partnership.  And  the  loss  having  occurred  after  the  dissolution  of 
the  partnership,  even  the  temporary  interest  of  the  firm  in  the  mere 
use  of  the  property  had  ceased  to  exist ;  and  the  appellee  does  not 
even  pretend  to  have  derived  his  right  to  the  property  through  the 
partnership,  but  from  Floeckher,  the  .real  owner  at  the  time  the 
policy  was  obtained. 

This  difSculty  in  the  case,  however,  is  sought  to  be  obviated  and 
removed,  upon  the  theory  that  the  assignment  of  the  policy  to  the 
appellee,  with  the  assent  of  the  appellant,  operated  as,  and  constituted 
in  fact  and  in  law,  a  new  contract  between  the  parties  to  this  cause, 
and  that  all  antecedent  causes  for  avoiding  the  policy  are  excluded. 
But  to  this  prox>osition  we  cannot  assent,  as  being  applicable  to  a 
case  like  the  present,  if  it  can  be  applied  to  any  case,  in  the  sense 
and  to  the  extent  contended  for  by  appellee. 

In  this  case,  the  risk  contemplated  by  the  policy  never  attached, 
because  of  the  violation  of  the  conditions,  which  were  fundamental 
to  the  contract  The  policy  was  void  in  its  very  inception.  The 
parties  making  the  assignment  had  no  interest  at  the  time  in  the 
subject  of  the  policy,  and,  having  no  interest  themselves,  they  could 
assign  none.  Tne  policy  being  void  in  their  hands,  it  was  equally 
so  in  the  handb  of  the  assignee,  who  is  one  of  the  parties  to  whom 
the  policj  issued,  anc'  by  whose  misrepresentation  it  was  rendered 
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roid  from  the  beginning.  The  mere  assent  of  the  assurers  to  the 
assignment  gave  no  force  and  vitality  to  the  policy  that  was  before 
atterly  void  in  the  hands  of  the  assignors.  The  policy  was  not  as- 
signable without  such  assent,  and  the  object  of  obtaining  it  was 
simply  to  authorize  the  transfer  for  what  the  policy  was  wortl »  By 
such  assent  the  assurers  only  agreed  to  substitute  the  assignee  in  the 
place  of  the  assignors;  but  the  causes  that  operated  to  render  the 
policy  void  in  its  inception  still  adhered  to  it,  and  affected  it  in  the 
hands  of  the  assignee.  He  could  occupy  no  better  position  than 
the  assignors  in  reference  to  the  policy,  unless  it  be  by  special  con* 
tract  with  the  assurers.  It  is  true,  as  stated  by  writers  of  approved 
authority,  that  ^^  if  the  assignment,  taken  m  connection  with  the 
policy,  plainly  transfers  the  assured  ^s  wJiole  interest^  the  under- 
writer's assent  to  it  is  evidently  equivalent  to  his  agreement  to  be 
directly  answerable  to  the  assignee.  In  such  case,  the  proceedings 
to  enforce  payment  may  be  in  the  assignee's  name,  and  he  becomes 
to  all  intents  and  purposes  the  substituted  party  to  tlie  contractr  1 
PhilL  on  Ins.,  §  84.  But  this,  as  is  manifest,  pre-supposes  that  the 
policy  was  at  the  time  of  assignment  valid  and  operative ;  that  the 
assured  held  such  interest  in  the  subject-matter  of  the  insurance  as 
was  assignable,  and  sufficient  to  keep  alive  and  subsisting  ibe 
'policy  according  to  the  terms  and  conditions  upon  which  it  was 
issued.  That  was  far  from  being  the  case  in  this  instance.  The 
policy  was  simply  void,  and  the  assent  of  the  assurers  to  its  assign- 
ment was  neither  intended  nor  operated  to  impart  to  it  validity  and 
a  value  that  it  never  before  had. 

In  the  case  of  the  State  Mut.  Fire  Ins.  Co.  v.  Roberts,  31  Penn. 
St  438,  in  speaking  of  the  effect  of  the  assurer's  assent  to  the 
assignment  of  the  policy  by  the  assured,  the  court  said : .  '^  The  sup- 
position that  there  is  some  magic  in  the  assent  of  the  underwriters 
to  an  assignment,  which  converts  the  policy  into  a  new  contract 
with  the  assignee,  arises  out  of  a  misapprehension  of  the  purpose 
for  wliich  such  assent  is  required.  As  already  stated,  it  is  not  to 
enlarge  the  engagement  of  the  insurers,  nor  to  enable  them  to  waive 
any  of  the  conditions  on  the  performance  of  which  their  liability 
depends.  It  is  not  to  give  new  privileges  to  the  assured,  which 
without  it  he  would  not  have,  but  it  is  solely  for  the  protection  of 
the  insurers.  It  would  be  a  perversion  of  its  design  to  give  it  any 
other  effect"  See,  also,  the  case  of  Eastman  v.  Carroll  Co.  Mut. 
Fire  Ins.  Co.,  45  Me.  307,  where  it  was  decided  that  a  void  policy  is 
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not  rendered  Talid  by  an  assignment  of  the  holder,  with  the  assent 
of  the  assurera 

As  the  case  ia  finally  disposed  of  in  the  question  just  decided,  w% 
aball  rereann  the  judgment  appealed  firom,  without  awarding  a  new 
trial 

JudfffMfU  rmwsML 


Stiblis'O  et  al,  appellant,  y.  Netassa  Phosphatb  Gohpahy. 

(aSMd.  ]».) 

In.  an  action  by  the  owner  of  a  cargo  against  the  ownen  of  a  yeeael  to  reooTer 
for  the  contributory  share  for  certain  jettisoned  cargo  and  expenses  charge^ 
able  to  the  yessel  and  freight  for  certain  bottomry  bonds,  in  a  general 
average  contribation  it  appeared  that  tlie  vessel  and  freight  being  insufficient 
to  meet  this  contribution  the  cargo  was  taken  for  the  payment  of  the  defi- 
ciency, and  the  owner  of  the  cargo  claimed  indemnity  of  the  owners  of  the 
vesseL  Hdd,  that  the  owners  of  the  vessel  were  not  bound  by  the  acta  of 
the  master,  it  being  conceded  that  no  prudent  owner,  if  present,  would  have 
made  or  authorized  such  expensive  repurs  as  were  made  by  the  master 
without  any  special  authority. 

Action  by  the  JSTevassa  Phosphate  Company  against  Wm.  Stir- 
ling, Washington  Tall  and  others.  The  opinion  states  the  case. 
Judgment  was  entered  below  on  a  demurrer  for  plaintiff  by  consent, 
subject  to  the  decision  of  the  court  of  appeals.  The  appeal  is  by 
defendants. 

T,  W.  HaUy  Jr,^  and  Oeo,  Wm.  Brawny  for  appellants,  cited  1 
Parsons'  Marii  Law,  60,  63,  288,  315,  320, 435 ;  The  Star  of  Hope, 
9  Wall.  228;  The  Amelie,  6  id.  18;  De  Cuadra  v.  Swann,  16  C.  B. 
N".  S.  Ill ;  Eng.  Com.  Law,  792 ;  The  Bonaparte,  3  W.  Rob.  302 ;  The 
Ship  Packet,  3  Mason,  255 ;  T7ie  Gratitudine,  3  U.  Rob.  240 ;  1  Parsons' 
Ship,  and  Adm.  416 ;  Nay  lor  v.  Baltzell,  Campb.  65  (Taney,  C.  J.) ; 
Tlic  Virgin,  8  Pet  553, 554 ;  The  Orapeshot,  9  Wall.  141 ;  The  Aurora^ 
1  Wheat.  96 ;  Emerigon  on  Marit.  Loans  (Contrat  a  la  Grosse), 
101-113;  Wattsony.  Marks,  2  Am.  Law  Reg.  166,  167;  Lloyd  ^. 
€huihert,  Law  R.,  1  Q.  B.  124 ;  Insiira^ice  Co.  v.  Dunham,  11  WalL 
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26-28 ;  New  Jersey  Navigation  Co.  v.  Merchants^  Bcmk,  «6  How.  344 ; 
Moretoood  y.  JSnequiat,  23  How.  498 ;  1  Parsons'  Ship,  luid  Adm.  21> 
22. 

S.  Teaclde  WcMiSy  for  appellee,  argued  that  the  yalidii^  of  the 
honds  were  not  questioned.  Abb.  on  Shipping,  161 ;  Th»  Vibiliay  1 
Wm.  Bob.  1.  The  master  was  hound  to  repair.  Pope  y.  Nick- 
er sauy  3  Story,  487;  The  Niagara  v.  Cordea,  21  How.  24;  The 
Maggie  Hammond^  9  WalL  458 ;  1  Parsons'  Marit  Law,  415 ;  27ie 
Ship  Packet,  3  Mason,  263 ;  The  Orapeshoty  9  WaU.  185 ;  The  Bona- 
parte, 1  Eng.  Law  &  Eq.  641 ;  La  Constancia,  2  W.  Bob.  406. 
This  case  is  not  one  of  genend  average  on  account  of  sacrifice,  but 
of  contnbutiofh  on  account  of  expenditure.  Spafford  t.  Dodge,  14 
Mass.  64,  74,  80;  2  Amould  on  Insurance,  B93,  921,  925 ;  2  Phil- 
lips on  Insurance,  §§  1319, 1356 ;  2  Parsons'  Mar.  Ins.  295 ;  Stevens 
and  Benecke  on  Average,  69,  70, 196, 199, 200;  Tudor's  Mercantile 
Cases,  71,  73,  106 ;  Duncan  v.  Benson,  1  Exch.  537,  556 ;  Benson 
V.  Duncan,  3  id.  644;  Benson -7,  Oliapman,  2  House  of  Lords  Cases, 
713. 

Stewart,  J.  The  act'^^n  in  this  case  was  brought  by  the  appol* 
lee,  the  owner  of  the  cargo,  against  the  appellants,  the  owners  of 
the  brig  Georgia,  to  recover  for  the  contributory  share  for  certain 
jettisoned  cargo,  and  expenses  chargeable  to  the  brig  and  freight 
for  certain  bottomry  bonds,  in  a  general  average  contribution.  The 
brig  and  freight  being  insufficient  to  meet  this  contribution,  the 
cargo  was  taken  for  the  payment  of  the  deficiency,  and  the  appellee 
claims  to  be  indemnified  by  the  appellants. 

Under  an  agreement  of  the  parties,  the  question  to  be  determined 
arises  out  of  the  fiEicts  averred  in  the  third  plea  of  the  appellants  tc 
the  th^rd  count  of  the  appellee,  to  which  third  plea  the  appellee 
demurred.  « 

From  the  allegations  of  the  third  plea,  with  its  reference  to  the 
statements  of  the  third  count,  it  appears  that,  on  the  11th  day  of 
November,  1868,  the  appellee  being  the  owner  of  450  tons  of  guano, 
valued  at  $8,000,  at  the  Island  of  Nevassa,  in  the  Caribbean  sea, 
shipped  it  on  board  the  brig  Georgia,  belonging  to  the  appellants, 
10  be  conveyed  to  the  port  of  Baltimore,  in  the  State  of  Maryluuil, 
under  a  contract  of  affreightment  containing  **  the  exceptions  of 
tne  dangers  of  the  sea,"  for  the  sum  of  $8  per  ton  freight ;  that  id 
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the  coarse  of  the  voyage  the  master  of  the  brig  jettisoned  thirty-five 
tons  of  the  gnano,  owing  to  the  perils  of  the  sea,  for  the  common 
benefit  and  safety  of  the  brig  and  the  balance  of  the  cargo.  It  then 
avers  that,  while  proceeding  on  her  voyage,  the  brig  was  greatly 
injur^  by  the  perils  of  the  sea,  which  made  it  necessary  for  her  to 
put  into  the  port  of  Kingston,  Jamaica,  and  afterward  into  the 
port  of  Key  West,  Florida,  for  repairs,  to  enable  her  to  resume  and 
complete  her  voyage,  if  advisable,  with  the  remainder  of  the  cargo 
on  board ;  that  the  damages  could  not  be  repaired  to  enable  the 
brig  to  proceed  on  her  voyage,  except  at  a  cost  for  repairs  at  the 
port  of  Kingston  of  97,599  in  gold,  and  for  the  repairs  at  Key 
West,  of  $2,328  in  American  currency,  exceeding  for  the  first 
mentioned,  as  well  as  the  aggregate  of  said  sums,  what  would  be 
the  entire  value  of  the  brig,  after  such  repairs,  on  her  arrival  at 
Baltimore,  and  all  the  freight  she  could  earn  on  said  voyage,  in  case 
she  could,  when  so  repaired,  resume  her  route  and  safely  arrive  at 
Baltimore  with  the  cargo  on  board. 

It  further  avers,  that  no  prndent  owner  wonld  have  incurred  the 
expenses  of  such  repairs ;  that  the  master  of  the  brig,  as  to  the 
interests  of  the  appellants,  did  imprudently  cause  the  repairs  to  be 
done  upon  the  brig,  and  that,  in  order  to  obtain  the  funds  necessarj 
for  the  repairs,  the  master  executed  the  two  bottomry  bonds  in  the 
declaration  mentioned  —  the  one  at  the  port  of  Kingston  for  the 
repairs  there,  and  the  other  at  Key  West  for  the  repairs  at  that 
port,  each  of  the  bonds  hypothecating  and  binding  the  cargo  as 
well  as  the  brig  and  freight. 

That  the  master,  in  making  the  repairs  and  executing  the  bot- 
tomry bonds  therefor,  acted  without  any  authority  from  the  appel- 
lants, and  without  their  knowledge  and  privity.  That  the  brig 
resumed  her  voyage,  and  with  the  cargo  on  board,  except  what  had 
been  jettisoned,  arrived  safely  at  Baltimore. 

That  upon  her  arrival,  by  an  agreement  in  writing  entered  into 
between  the  appellants  and  appellee,  on  the  24th  of  April,  1869,  to 
which  the  master  was  also  a  party,  a  certain  James  Carey  Goale,  of 
Baltimore,  was  authorized  to  make  such  disposition  of  the  brig  and 
cargo,  or  their  proceeds,  as  he  might  deem  proper  and  expedient  for 
their  common  benefit,  and,  in  particular,  to  make  in  their  name 
B\\c\\  arrangement  and  agreement  with  the  holders  of  the  bottomry 
bonds  as  he  might  deem  advisable  for  the  satisfoction  of  the  bonds 
npon  the  brig  and  cargo. 
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That  the  proceeds  of  the  sale  of  the  brig,  together  with  the  freight 
earned,  were  applied  to  the  satisfaction  of  the  bonds,  but  that  the 
entire  ralne  of  brig  and  freight  were  insufficient  to  pay  the  debt, 
and  there  remained  due  to  the  holders  of  the  bonds  a  large  sum. 

That,  by  reason  of  the  said  several  matters  and  of  the  act  of  oon« 
gress  in  such  case  provided,  they  are  not  liable  for  the  acts  of  the 
master  in  executing  the  bonds  and  the  consequences  thereofl  Under 
these  circumstances  the  question  arises  whether  the  appellee,  the 
shipper  of  the  cargo,  is  entitled  to  recover  for  this  excess  from  the 
appellants,  the  owners  of  the  brig. 

There  can  be  no  doubt  the  master  of  the  brig  was  the  agent  of 
the  owners,  with  power  to  bind  them  for  any  repairs  to  the  extent 
of  the  value  of  the  brig  and  freight,  but  his  agency  is  circumscribed 
and  defined  by  the  nature  of  his  business,  unless  expressly  clothed 
with  larger  authority  by  the  owners  of  the  brig. 

The  demurrer  concedes  that  no  prudent  owner  would  have  made 
such  I'epairs.  To  permit  such  expenditures  to  bind  the  owners, 
under  the  circumstances,  beyond  the  value  of  the  brig  and  freight, 
it  seems  to  us,  finds  no  warrant  in  the  law  of  agency,  or  in  any 
sound  principle  of  law  or  policy  applicable  to  maritime  pursuits, 
and  that  the  maintenance  of  any  such  rule  would  be  ruinous  to  the 
owner  of  the  ship.  When  from  the  perils  of  the  sea^  the  brig  in 
this  case  had  been  so  damaged  that  the  master  discovered  repairs 
of  that  magnitude  would  be  necessary  to  enable  the  vessel  to  resume 
her  voyage,  which  no  prudent  owner,  if  present,  would  make  or 
sanction ;  he,  as  master,  ought  not  to  have  incurred  them. 

It  was  not  his  duty,  and  he  had  not  the  power  from  the  character 
of  his  employment,  thus  to  involve  his  principals.  Under  such  cir- 
cumstances he  had  the  right,  for  the  benefit  of  the  cargo  and  all 
persons  interested,  to  tranship  the  same,  if  a  suitable  vessel  could 
be  conveniently  found  to  convey  it  to  its  destination.  In  such  case 
the  extra  expense  of  transhipment  of  the  cargo  would  be  chargeable 
to  the  owner  thereof. 

The  conduct  of  the  master  and  the  respective  rights  and  obliga- 
tions of  all  parties  interested,  under  circumstances  of  disaster  to 
the  voyage,  must  be  determined  according  to  the  principles  of  jus- 
tice applicable  to  such  case ;  and  the  power  and  duty  of  the  master 
may  be  tested  by  what  the  owner,  as  a  discreet  man,  would  do,  if  he 
werd  present  acting  for  himself.  The  transportation  of  the  cargo 
may  derive  more  benefit  from  such  expenditures  than  the  vessel. 
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because  the  master,  by  the  repairs  thereof,  may  save  the  shipper 
from  the  payment  of  the  extra  freight,  in  case  of  transhipment  or 
probable  loss,  if  no  conveyanoe  conld  be  had. 

We  find  the  duty  of  the  master  very  clearly  stated  in  the  case  of 
i]\e  Propeller  Niagara  r.  Gardes  et  al,y  21  How.  24. 

*^  As  agent  of  the  owners,  the  master  is  bound  to  carry  the  loada 
t«i  their  place  of  destination  in  his  own  ship,  unless  he  is  prevented 
from  so  doing  by  some  cause  arising  from  irresistible  force,  over 
which  he  has  no  control,  and  which  cannot  be  guarded  against  by 
the  watchful  exertions  of  human  skill  and  prudence.  When  the 
vessel  is  wrecked  or  otherwise  disabled  in  the  course  of  the  voyage, 
and  cannot  be  repaired  without  too  great  delay  and  expense,  he  is 
at  liberty  to  tranship  the  goods  and  send  them  forward  so  as  to 
earn  the  whole  freight;  and  if  another  vessel  can  be  had  in  the 
same  or  a  contiguous  port,  or  one  within  a  reasonable  distance,  it 
becomes  his  duty,  under  such  circumstances,  to  procure  it,  and 
transport  the  goods  to  their  destination ;  and,  in  that  event,  he  is 
entitled  to  charge  the  goods  with  the  increased  freight  arising  from 
the  hire  of  the  vessel  so  procured/' 

**  That  rule,  however,  is  not  obligatory  in  cases  where  the  goods 
are  not  perishable,  provided  the  ship  can  be  repaired  in  a  reasonable 
time.  In  that  state  of  the  case,  he  may,  if  he  deem  it  best,  retain 
the  goods  until  the  repairs  are  made,  and  forward  them  in  his  own 
vessel ;  and,  upon  the  same  principle,  and  for  the  same  end,  if  he 
have  no  means  to  tranship  the  goods,  it  is  his  duty  to  repair  his 
own  vessel,  when  capable  of  being  repaired,  provided  it  can  be  done 
in  a  reasonable  time,  and  he  has  the  means  at  his  command,  and  if 
not,  and  the  means  cannot  be  obtained  from  the  owner  or  upon  the 
security  of  the  ship,  he  may  sell  a  part,  or  hypothecate  the  whole, 
and  apply  the  proceeds  to  execute  the  repairs,  in  order  that  he  may 
be  enabled  to  resume  his  voyage  and  carry  the  goods,  or  the  residue, 
to  the  place  of  destination ;  and  he  is  not  entitled  to  recover  for 
freight  if  he  refuses  to  tranship  the  goods,  unless  he  repairs  his 
own  vessel  within  a  reasonable  time,  and  carries  them  to  the  place 
of  delivery.'* 

The  owner  of  the  cargo,  in  a  case  where  the  expenses  had  been 
thrown  upon  the  cargo  exclusively,  would  have  the  right  to  call 
upon  the  owners  of  the  vessel  for  contribution  or  payment  to  the 
extent  of  the  vessel  and  freight ;  any  thing  beyond  must  be  borne 
by  the  cargo,  the  master,  under  such  circumstances,  being  consid- 
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ered  as  acting  for  ihe  benefit  of  all  parties  interested.  It  is  stated 
in  1  Parsons  on  Ship,  and  Adm.  235^  236,  *^  the  rule,  as  nsnallj 
expressed,  is,  that  the  master  must  tranship  if  he  can,  and  may 
then  charge  the  excess  of  the  cost  of  transhipment  over  his  freight 
to  the  owner  of  the  goods.  The  reason  of  this  is,  that,  as  soon  as 
SQch  an  exigency  arises,  the  master  is  clothed,  from  necessity,  with 
authority  to  act  as  the  agent  of  all  interested ;  for  the  ship-owner, 
he  must  do* what  can  be  done  to  save  his  freight;  for  the  shipper, 
he  must  do  what  can  be  done  to  save  his  goods  and  send  them  to 
their  port  of  destination. 

It  has  been  declared  by  the  supreme  court  of  Massachusetts,  that, 
after  the  owners  have  no  longer  any  pecuniary  interest  in  the  ship 
or  the  freight,  because  nothing  of  either  can  be  saved  or  protected 
by  any  act  of  the  master,  he  is  no  longer  their  agent  in  the  sense 
of  having  any  authority  to  bind  them." 

Chief  Justice  Takey,  in  Naylor  v.  BaUzell,  CampbelFs  C.  C. 
67,  very  clearly  expresses  his  views :  "  The  master  has  the  power  to 
pledge  the  ship  and  freight  only  in  cases  of  necessity ;  that  is  to 
say,  where  it  is  necessary  for  the  interest  of  the  owner,  or  there  is 
reasonable  ground  to  believe  it  to  be  for  his  interest.  Now,  it  can 
never  be  necessary  for  the  interest  of  the  owner  of  the  ship  to  place 
upon  her  repairs  which  will  more  than  double  the  amount  of  what 
she  is  worth  after  the  repairs  are  made.  There  may  be  cases  iu 
which  it  may  be  for  the  interest  of  the  cargo  to  do  so,  because  the 
cargo  may  be  of  great  value  a.t  the  port  of  destination,  and  of  little 
or  no  value  at  the  port  of  necessity.  It  may  be  for  the  interest  of 
the  cargo  to  have  repairs  made  upon  the  ship  far  beyond  her  value, 
in  order  to  enable  him  to  transport  his  property  to  its  destination. 
If  there  was  any  necessity  which  would  have  justified  the  enormous 
expenditures  for  repairs  in  this  case,  it  must  have  been  the  neces- 
sity of  the  cargo,  and  not  that  of  the  brig,  for  the  repairs  unavoid  - 
ably  sacrificed  the  vessel  and  freight,  and  nothing  could  be  gained 
by  them  except  for  the  cargo." 

No  prudent  owner  would  make  such  repairs  on  his  vessel  which 
would  more  than  exhaust  all  her  value  and  the  freight  Such 
hypothesis  would  violate  all  the  known  rules  that  govern  human 
Actions.  The  owner  of  the  cargo  might  find  it  to  his  advantage, 
and  be  willing  to  have  them  incurred,  upon  the  responsibility  oi 
the  cargo,  for  any  excess  over  the  value  of  the  vessel  and  freight. 

In  ft  Parsons  on  Ship,  and  Adm.  22, 23,  it  is  stated  :  ^'  Exigencies 
Vol.  VI.— 48 
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may  arise  in  which  the  master  becomes,  of  necessity,  snperoaigo, 
and  is  clothed  with  whatever  agency  or  authority  may  be  needed  to 
enable  him  to  protect  the  property  and  interests  introsted  to  him.'* 

**  He  may  sell  the  whole  cargo,  if  he  can  neither  take  it  on  nor 
tranship  it,  and  it  is  perishable  and  will  be  destroyed  or  materially 
diminished  in  value,  before  he  can  obtain  instructions  from  the  own* 
ers.  He  may  sell  a  part  of  the  cargo  in  order  to  raise  funds  to  pur- 
sue the  voyage  and  carry  on  the  remainder.  But  not  until  other 
means  of  raising  money  are  exhausted,  including  the  drawing  of  bills 
on  the  owner,  hypothecating  the  ship,  or  making  other  use  of  the 
owner^s  property  or  credit." 

'^  The  beneficial  effect  of  the  sale  of  the  cargo  will  extend  to  the 
ship,  by  enabling  her  to  earn  her  freight,  and  even  if  the  ship  profit 
most  by  it,  yet,  if  a  part  of  the  purpose  and  effect  be  to  carry  on  the 
cargo  that  is  not  sold,  it  will  be  justified  as  an  act  for  tlie  common 
benefit." 

The  power  of  the  master  is  simply  commensurate  with  the  duties 
devolved  upon  him,  under  the  circumstances  in  which  he  may  be 
placed  by  the  fortunes  of  the  voyage,  bound  to  protect  and  subserve 
all  the  interests  within  the  range  of  his  employment 

Whenever  exigencies  require  him  to  act  for  the  benefit  of  other 
parties,  to  that  extent  his  authority,  as  agent  of  the  owner  of  the 
ship,  is  abridged. 

Judge  Story  (in  Pope  v.  Mckersony  3  Story,  495)  says :  "There  la 
no  reason  to  say  that  a  master  of  a  ship  has  any  more  authority  to 
bind  the  owners  than  any  other  agent  has  to  bind  his  principal." 

In  2  Parsons  on  Ship,  and  Adm.  7,  it  is  stated,  that  "  to  know 
what  the  authority  of  the  master  is,  in  general,  or  under  any  par* 
ticular  circumstances,  we  must  appeal  to  the  law  of  agency,  and  the 
principles  of  that  law  which  are  applicable  to  the  particular  case." 

Upon  what  principle  of  construction  as  to  the  powers  of  an  agent, 
can  it  be  inferred,  that  the  owner  of  a  vessel  would,  under  any  circum- 
stances, authorize  his  agent,  the  master,  to  involve  him  in  expense 
for  the  repairs  of  the  vessel,  from  which  no  possible  profit  could  be 
derived  to  him  ?  The  contract  of  affreightment  does  not  compel 
such  a  course,  because  he  is,  by  it,  exonerated,  if  the  perils  of  the 
sea  have  occasioned  the  disability  of  the  vessel  to  transport  the 
cargo. 

**  The  general  limitation  of  the  power  of  the  master  to  bind  the 
owner  by  the  contracts  he  makes  for  him  is  this:  they  must  relate 
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to  the  conditioQ,  or  the  use  and  employment  of  the  ship,  and  be 
within  the  usual  duty  and  business  of  a  master.  They  must  not  be 
8o  unreasonable  in  themselves  as  to  raise  the  suspicion  that  the  con- 
tracting  party  acted  fraudulently  or  recklessly  in  making  them.^'  2 
Parsons  on  Ship,  and  Adm.  11, 

"  The  master  may  certainly  bind  the  owners  for  supplies  and 
repairs,  if  they  are  necessary;  but  he  can  only  procure  such  repairs 
as  are,  properly  speaking,  necessary  for  the  ship,  that  is,  such  as  are 
reasonably  fit  and  proper,  having  regard  to  the  exigencies  and 
requirements  of  the  ship,  for  the  port  where  she  is  lying  and  the 
voyage  on  which  she  is  bound."  Bliss  v.  Ropes,  9  Allen,  339,  referred 
to  in  2  Parsons  on  Ship,  and  Adm.  16. 

''The  only, and  the  reasonable  rule  must  be,  that  the  owner 
authorizes  the  master  to  do  every  thing  within  the  scope  of  a  master's 
employment,  which  a  rational  owner  would  certainly  do  for  himself 
if  he  were  present  at  the  time  and  plaoe.''  2  Parsons  on  Ship,  and 
Adm.  18. 

In  the  case  of  77id  Virgin^  8  Pet  538,  an  appeal  to  the  supreme 
court  from  the  circuit  court  of  the  United  States,  for  the  district 
of  Maryland,  where  the  bond  merely  hypothecated  the  ship,  and 
questions  arose  as  to  the  operation  and  effect  of  the  bond,  the 
fiupreme  court  decided  that  a  bond  may  be  good  in  part  and  bad  in 
part,  and  that  it  will  be  upheld  by  courts  of  admiralty,  as  a  lien  to 
the  extent  to  which  it  is  valid;  as  such  courts,  in  the  exercise  of 
their  jurisdiction,  are  not  governed  by  the  strict  rules  of  the  com- 
mon law,  but  act  upon  enlarged  principles  of  equity ;  we  think  the 
reasoning  of  the  court  in  that  case  is  confirmatory  of  the  view  we 
have  taken  of  this  case.  The  court  say,  ^'in  England  and  America 
the  established  doctrine  is,  that  the  owners  are  not  personally 
bound,  except  to  the  extent  of  the  fund  pledged  which  has  come  into 
their  hands.  In  this  case,  the  value  of  the  ship,  the  only  fund  out 
of  which  payment  can  be  made,  falls  far  short  of  a  full  payment  of 
the  amount  due  upon  the  bottomry  bond.  But  this  is  the  misfor- 
tune of  the  lender,  and  not  the  fault  of  the  owners.  They  are  not 
to  be  made  personally  responsible  for  the  act  of  the  master  because 
the  fund  has  turned  out  to  be  inadequate ;  since,  by  our  law,  he  liai' 
BO  authority  by  a  bottomry  bond  to  pledge  the  ship,  and  also  tip 
personal  responsibility  of  the  ownent"  Where  the  master  is  onl\ 
4iuthorized  by  bottomry  to  pledge  the  vessel,  freight  and  cargo,  and 
because  the  cargo  is  sold  under  the  bond,  to  hold  the  owners  respon- 
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Bible  for  any  amount  beyond  the  yessel  and  freight,  would,  in  effects 
be  giving  authority  to  the  master  through  hypothecation  of  the 
oargo,  to  make  the  owner  of  the  yessel  responsible. 

The  master  cannot,  directly  or  expressly,  by  a  bottomry  bond 
pledge  the  ship,  and  also  the  personal  responsibility  of  the  owner ; 
nor  can  the  owner  be  constructively  held  personally  bound  by  the 
execution  o'  the  bond.  It  is  apparent,  the  supreme  court,  in  the  case 
of  Tlieship  Aurora,!  Wheat.  10^,  considered  the  master's  authority 
limited  to  the  value  of  ship  and  freight  They  say  "the  master  of 
the  ship  is  the  confidential  agent  of  the  owners,  and  they  are  bound 
to  the  performance  of  all  lawful  contracts  made  by  him,  relative  to 
the  usual  employment  of  the  vessel,  and  the  repairs  and  other  neces- 
saries furnished  for  her  use.  This  rule  is  established  as  well  upon 
the  implied  assent  of  the  owners,  as  with  a  view  to  the  convenience 
of  the  commercial  world.  As,  therefore,  the  master  may  contract 
for  repairs  and  supplies,  and  thereby,  indirectly  bind  the  ownera 
to  the  value  of  the  ship  and  freight,  so,  it  is  held  that  lie  may,  for  the 
like  purposes,  expressly  hypothecate  the  ship  and  freight,  and  thereby 
create  a  direct  lien  on  the  same,  for  the  security  of  the  creditor. 
But  the  authority  of  the  master  is  limited  to  objects  connected  with 
the  voyage,  and,  if  he  transcends  the  prescribed  limits,  his  acta 
become,  in  legal  contemplation,  mere  nullities.'^ 

Chief  Justice  Takey,  directly  in  regard  to  the  question  now  in- 
volved, states  the  rule :  Naylor  v.  Baltzell,  Campbell's  C.  C.  G41-666, 

^'In  the  case  before  us  then,  the  master  had  a  right  to  pledge  the 
ship  and  freight,  in  which  case  the  owners  are  answerable  no  further 
than  the  amount  of  the  pledged  fund  which  came  to  their  hands ; 
or  he  might  have  pledged  the  personal  responsibility  of  the  owners  to 
the  value  of  the  ship  and  freight,  in  which  case,  if  the  ship  had 
been  lost  on  the  voyage,  they  would  have  been  responsible  to  that 
amount.  This  is  the  extent  of  the  authority  which  the  law  gives 
to  the  master  in  a  foreign  port,  and,  if  he  exceeds  it,  his  acts  are  void. 
If,  therefore,  the  master  had  pledged  to  the  bottomry  lender  the  per- 
sonal responsibility  of  the  owners  to  the  value  of  the  ship  and 
ireight  and  cargo  also,  the  pledge,  as  respects  the  value  of  the  cargo, 
would  have  been  void,  and  the  owners  not  responsible.  Can  he  then. 
by  pledging  to  the  bottomry  lender  the  cargo,  enlarge  his  authority 
m  relation  to  the  personal  responsibility  of  the  ship  owner,  and 
indirectly  bind  him,  not  only  for  the  value  of  the  ship  and  freight, 
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bnt  for  the  yalue  of  the  cargo  also  ?  The  limitations  upon  tha 
{H>wer  of  the  master,  so  carefully  stated  by  the  supreme  court,  are 
utterly  nugatory,  if,  by  this  circuitous  mode,  he  is  permitted  to  do 
what  he  cannot  do  directly ;  and  by  hypothecating  the  cargo,  exer- 
cise a  power  over  the  fortunes  of  his  owners  to  an  uolimited  extent. 
We  think  it  cannot  be  done;  and  that  the  value  of  the  ship  and 
freight  only  were  bound  so  far  as  the  ship-owners  were  concerned  — • 
and  as  no  part  of  that  fund  has  come  to  their  hands,  they  are  not 
personally  responsible  either  directly  or  indirectly.  We  are  satisfied 
that  at  this  day  this  is  the  general  understanding  of  those  who  are 
engaged  in  commerce,  and  that  the  contracts  are  always  made  by 
both  parties  under  that  impression — and  there  can  be  no  necessity 
or  propriety  in  pushing  the  liability  beyond  the  bounds  prescribed 
by  the  general  usage  and  understanding  of  the  commercial  world." 
We  think  there  can  be  no  doubt  of  the  correctness  of  this  ruling. 
In  2  Parsons  on  Ship,  and  Adm.  120,  it  seems  to  be  taken  as  fuUy  set- 
tled that  '^  by  the  general  maritime  law,  the  responsibility  of  th« 
owner  of  a  vessel,  for  the  acts  of  the  master  and  mariners,  was  limited 
to  the  value  of  the  ship  and  freight'^ 

When  the  master  is  undertaking  to  act  for  the  ship-owner,  fmdi 
it  necessary  to  repair  the  vessel  in  a  foreign  port  after  she  is  so 
disabled  from  the  perils  of  the  sea  as  to  render  repairs  necessary  to 
enable  her  to  resume  her  voyage  and  carry  the  cargo  to  its  destina* 
tion,  he  is  considered  as  guided  by  the  interests  of  his  principal,  the 
owner.  If  a  prudent  owner  would  not  make  the  repairs  in  question, 
the  master,  as  his  agent,  ought  not  to  make  them — if  he  does  make 
them,  the  owner  is  not  bound  beyond  the  value  of  the  ship  and 
freight  It  is  a  possible  case  that  the  master,  when  he  begins  the 
repairs,  may  be  mistaken  as  to  the  ultimate  cost  This  may  exceed 
the  value  of  the  vessel  and  freight  The  owner,  had  he  been  present^ 
might  have  committed  the  same  error. 

But  there  is  this  difference  between  the  acts  of  the  owner  and  the 
master — the  one  is  the  principal  and  the  other  but  an  agent.  If 
the  owner  had  ordered  the  repairs  himself,  of  course  he  would  have 
been  answerable,  whether  they  were  profitable  to  him  or  not,  or,  if 
they  exceeded  the  value  of  the  ship  and  freight,  because  he  would 
have  been  acting  for  himself;  and  no  question  could  arise  as  to  hii 
authority  to  bind  himself;  although*in  such  case  his  conduct  might 
not  be  considered  that  of  a  prudent  man.  On  the  other  hand,  the 
master  acting  as  an  agent  in  the  absence  of  the  owner  has  not  thf 
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lame  unlimited  anthority  over  the  Teasel  as  tlie  owner,  bat  his  power 
is  necessarily  restricted  by  the  nature  of  his  employment,  and  he 
ought  not  to  attempt  to  do  what  a  prudent  owner  would  not  do  if 
present. 

When  the  owner  of  the  ship  is  absent,  and  repairs  are  made  on 
her  by  the  master  exceeding  the  value  of  the  vessel  and  freight, 
there  is  no  presumption,  according  to  any  principle  of  the  law  of 
agency  applicable  to  his  ei&ployment,  to  justify  such  expenditure  on 
his  part  as  an  agent  of  the  owner;  and  where  it  is  conceded,  no 
prudent  owner,  if  present,  would  have  made  or  authorized  such 
repairs,  there  is  no  ground  for  inferential  authority  on  the  part  of 
the  master  to  make  them. 

The  law  will  not  assume  that  a  prudent  owner  of  a  vessel  would 
make  repairs  on  her  beyond  her  value  when  repaired.  Such  a  prop* 
osition  would  be  unreasonable. 

In  the  case  of  Duncan  v.  BensaUy  1  Exch.  537,  relied  upon  by  the 
counsel  for  the  appellee  as  enforcing  a  different  principle,  it  is  clear 
that  the  court  recognized  the  rule  that  necessity  must  create  an 
agency  on  the  part  of  the  master  for  the  shipper  and  for  his 
interest,  which  will  bind  the  shipper  where  the  sale  of  his  cargo  may 
be  made  either  directly  or  indirectly  for  his  benefit  Indirectly  the 
shipper  would  be  benefited,  where  the  damage  to  tlie  ship  and 
consequent  repairs  become  necessary  for  the  benefit  of  the  cargo. 
In  other  cases,  where,  by  no  possibility,  the  shipper  could  derive 
benefit,  there  is  no  implied  authority  f^om  him  to  the  master,  and 
the  sale  of  the  goods  would  be  wrongful. 

In  Benson  v.  Duncan,  3  Exch.  656,  also  relied  upon  by  counsel  for 
the  appellee,  it  is  stated,  *^  that  there  was  no  obligation  on  the  ship- 
owner, as  between  him  and  the  owner  of  the  cargo,  to  do  the  repairs, 
and  if  he  chose  to  do  them  through  his  agent,  the  master,  acting 
(as  the  jury  have  found)  as  a  prudent,  uninsured  owner  would 
have  done,  he  voluntarily  incurred  the  expense  of  such  repairs  for 
his  own  benefit.'* 

To  enable  the  court  to  reach  its  conclusion,  it  will  be  .perceived 
that  it  was  upon  the  assumption  that  a  prudent  owner  would  have 
acted  just  as  the  master  did ;  therefore,  the  authority  to  make  the 
repairs  is  inferred,  and  that  consideration  is  an  important  element 
in  the  case. 

So,  in  Benson  v.  Chapman^  2  House  of  Lords  Cases,  720,  also 
relied  upon  by  counsel  for  the  appellee,  the  remark  is  made,  '^  that 
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it  is  material  to  observe,  that  the  special  yerdict  does  not  state  that 
the  plaintiff,  in  common  prudence,  would  not,  if  he  had  been 
present,  have  done  precisely  what  the  master  did — that  it  is  the 
duty  of  the  master  to  repair  the  ship  if  there  be  a  reasonable 
prospect  of  doing  so  at  an  expense  not  ruinous.  In  the  absence  of 
any  finding  to  the  contrary,  we  must  assume  that  this  duty  was 
properly  performed — the  facts  found  by  the  special  verdict  are  not 
sufficient  to  show  that  the  master  acted  beyond  the  scope  of  his 
authority;  for  he  certainly  had  authority  to  act  as  a  prudent 
uninsured  owner  would  have  done,  and  it  is  not  found  that  an 
owner  so  situated  would  have  acted  differently.^' 

Where  vessel,  freight  and  cargo  are  pledged  toward  the  repairs  of 
the  ship  by  the  master,  and  the  entire  proceeds  of  the  vessel  and 
freight  are  insufficient  to  pay  them,  it  is  a  fair  presumption,  in  the 
absence  of  proof  to  the  contrary,  that  beyond  that  limit  the  master 
was  acting  in  behalf  of  the  owner  of  the  cargo. 

Under  such  circumstances,  to  assert  that  the  master  was  acting  in 
the  line  of  his  duty  as  the  agent  of  the  ship  owner  is  unwarranted 
by  any  sound  rule  of  construction.  The  principles  of  distributive 
justice  between  all  the  parties  interested,  benefited  or  injured, 
utterly  ignore  the  conclusion  that  the  master,  in  such  case,  would 
be  acting  solely  under  the  authority  and  for  the  benefit  of  his  prin* 
(ripal,  the  owner  of  the  brig. 

It  is  a  much  more  reasonable  theory  that  he  was  acting  for  the 
parties  deriving  benefit  from  his  extraordinary  conduct 

In  Bensmi  v.  Duncan,  3  Exch.  654,  it  is  stated,  **  that  in  ordering 
the  repairs  of  the  ship,  the  master  acts  exclusively  as  agent  of  the 
owner  of  the  ship.  No  other  person  but  the  owner  or  his  agent 
can  have  any  authority  to  order  the  repairs.  The  owner  of  the 
cargo  cannot  insist  on  such  repairs  being  made,  for  the  ship-owner 
is  absolved  from  his  contract  to  carry,  if  prevented  by  the  perils  of 
the  sea."  There  being  no  question  as  to  the  owner  or  master 
being  the  proper  person  to  order  the  repairs,  yet,  as  the  master  was 
not  obliged  to  continue  the  voyage,  but  might  have  transhipped 
the  cargo  and  required  the  shipper  to  pay  the  extra  cost  of  trans- 
portation, why  should  not  the  master  be  considered  as  acting  in  the 
interest  of  all  the  parties  interested  ? 

Is  it  more  reasonable  to  give  a  narrow  view  to  his  conduct  rather 
than,  under  the  circumstances  of  disaster  and  necessity,  to  give  to 
his  acts  a  more  enlarged  construction,  and,  m  case  of  a  successful 
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termination  of  the  Toyage,  to  adjust  the  relative  rights  and  obliga* 
tions  of  all  parties,  as  each  may  be  benefited,  according  to  the 
])rinciples  of  equity  and  justice  ? 

No  doubt  the  master  may  hypothecate  the  cargo  for  the  benefit 
of  the  ship,  and,  where  this  is  done,  the  owner  of  the  ship  is  liable 
for  the  loss  sustained  by  the  owner  of  the  cargo,  but  it  is  against 
reason  to  say  that  the  hypothecation  of  the  cargo  is  for  the  benefit 
of  the  ship  where  it  exceeds  the  yalue  of  the  ship  and  freight 

The  master  may  act  as  the  agent  of  the  cargo,  under  soma 
circumstances,  independent  of  his  agency  for  the  owner  of  the  ship. 
When  the  cargo  alone  is  jeopardized  from  causes  for  which  the  owner 
of  the  vessel  is  not  responsible,  in  such  cases  the  owner  is  not  person- 
ally  accountable,  and  where  the  master  acts  for  all  parties  interested, 
ship-owner  and  shipper,  the  loss  fiedls  on  the  respective  owners  of  ship 
and  cargo  in  the  proportion  of  their  several  interests.  See  BougUus 
V.  Moody,  9  Mass.  548 ;  Andrew  v.  Matins  Ifis.  Co,,  9  Johns.  32. 

As  was  said  in  Duncan  v.  Benson,  of  the  celebrated  judgment  of 
Lord  Stowbll,  in  the  case  of  TJie  Oratitudins  (in  which  he  had 
expressed  opinions  not  precisely  according  with  the  reasoning  of 
the  court  in  the  case  of  Duncan  afid  Benson),  that  Lord  Stowsll's 
views  were  to  be  taken  with  some  modification,  and  that  his  jadg« 
ment  must  be  understood  secundum  subjectam  maieriam.  So,  as  to 
these  eases  in  the  house  of  lords  and  exchequer,  the  same  remark  is 
applicable.  They  are  all  founded,  as  we  understand  them,  upon  the 
assumption  that  the  master,  under  the  circumstances,  must  be  con- 
sidered as  having  acted  within  the  scope  of  his  authority,  therc 
being  no  evidence  to  the  contrary. 

In  the  present  case  we  must  determine  the  legal  efEect  of  the  mas- 
ter's conduct  with  the  conceded  averment,  that  no  prudent  owner  of 
a  ship  would  have  incurred  such  expenditures  as  these  in  question. 

The  appellants  have  also  relied  upon  the  protection  afforded  by 
the  act  of  congress  (1851,  ch.  43),  which  limits  the  liability  of  the 
ship-owner  for  certain  acts  of  the  master  and  mariners  to  the  value 
of  the  vessel  and  pending  freight ;  bnt  as  we  have  disposed  of  the 
case*  upon  the  other  grounds  of  defense  which  we  have  deemed 
sufficient,  it  is  unnecessary  for  us  to  express  any  opinion  as  to  the 
operation  and  effect  of  the  act  of  congress. 

The  coui't  below  ought  to  have  overruled  the  demurrer.  Under 
the  agreement  of  the  parties  no  new  trial  will  be  ordered. 

Judffment  reversed. 
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WiKKSBy  appellant,  v.  Psknimait. 

Ctmmnhm^f  a  prcmimorff  noU-^trowr  kif  one  joint  owner  mgtrimi  toother. 

The  anffeader  of  &  promiesoiy  note  by  A,  one  of  the  Jointrownen,  to  the 
nuikon,  to  be  canceled  or  destrojed,  if  done  without  the  aathoritj  of  B,  the 
other  joint  owner,  is  &  conversion  of  tlie  note  for  wliich  troTer  wiU  lie  by  B 
against  A. 

ActioK  brought  by  the  appellant  to  recover  damages  from  the 
appellee  for  the  conversion  of  a  promissory  note,  given  to  the  appel- 
lant by  the  Rockland  and  Venango  Coal  Oil  Company,  for  $5,000, 
dated  the  2l8t  of  January,  1865,  and  payable  sixty  days  after  date. 
The  appellee  pleaded  the  general  issue,  and  also  **  that  he  did  what 
is'complained  of  by  the  plaintiff's  leave." 

That  part  of  the  proof  in  the  case  to  which  it  is  necessary  more 
particularly  to  refer  for  a  proper  understanding  of  the  question  pre- 
sented by  this  appeal,  is  as  follows :  The  appellant,  it  appears,  had 
sold  to  the  Rockland  and  Venango  Coal  Oil  Company  certain  oil 
hinds,  known  as  the  Blakely  Well,  for  $20,000,  of  which  $10,000 
were  to  be  paid  in  cash  on  the  delivery  of  the  deed,  $5,000  to  be 
secured  by  the  note  of  the  company  at  sixty  days,  and  $5,000  to  be 
paid  in  the  stock  of  the  company  at  $2.50  a  share.  The  sale  was 
duly  consummated  according  to  these  teims.  A  deed  was  executed, 
the  cash  payment  made,  and  the  note  in  question  delivered  to  the 
appellant.  This  note  was  afterward  placed  by  him  in  the  hands  of 
the  appellee  for  collection.  While  so  held  certain  disputes  and  diffi- 
culties arose  between  the  company  and  the  appellant,  the  company 
alleging  that  the  property  did  not  turn  out  as  represented,  but  was 
entirely  valueless  for  the  purpose  for  which  it  had  been  purchased. 
They  not  only  refused  to  pay  the  note,  but  demanded  that  the  cash 
payment  of  $10,000,  which  had  been  made,  should  be  returned. 
These  difficulties,  the  appellee  testifies  were  afterward  the  subject 
of  compromise  between  the  parties,  and  that  he,  in  accordance  with 
the  terms  of  such  compromise  and  with  the  consent  of  the  appel- 
lant, surrendered  to  the  company  the  note  in  question.  The  appel- 
lant, on  the  other  hand,  who  was  also  examined  as  a  witness,  tesLi- 
fies  inat  he  had  not  entered  into  any  such  compromise  *  with  the 
Vol.  VI.—  49 
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company^  and  thf\t  the  note  was  surrendered  without  his  leave  or 
authority.  It  was  also  in  proof  Uiat  the  appellee  was  uitcrested  in 
the  note  to  the  extent  of  one-half  or  one-fourth. 

Upon  this  state  of  the  proof  the  defendant's  counsel  prayed  the 
court  to  instruct  the  jury,  ^*  that  if  they  shall  find  from  the  evidence 
that  the  plaintiff  and  the  defendant  were  jointly  interested  in  th^ 
note,  for  the  conversion  of  which  this  action  of  trover  is  brought, 
and  that  the  said  note  was  left  by  agreement  between  them  in  the 
hands  of  the  defendant  for  collection,  then  the  plaintiff  cannot 
recover.''  This  instruction  the  court  granteil,  and  the  propriety  of 
so  doing  forms  the  subject  of  inquiry  upon  this  appeaL 

William  Pinhney  Whyle,  for  appellant 

Robert  A.  Dobbin^  for  appellee. 

Brent,  J.  (after  stating  the  facts).  It  is  undoubtedly  the  general 
rule,  that  a  tenant  in  common  cannot  maintain  trover  against  his  co- 
tenant  The  right  of  possession  lies  at  the  foundation  of  the  action, 
and  where  two  are  equally  entitled  to  possession,  he  who  has  it  can- 
not be  guilty  of  a  conversion  by  retaining  it  ]$ut  there  may  l>e  £  ich 
an  use,  or  rathier  misuse,  of  the  joint  property  as  will  constitute  a  c  ol- 
version,  and  enable  a  plaintiff  to  support  trover  against  a  party  who 
is  jointly  interested  with  him  in  the  ownership.  Where  there  has 
been  a  destruction  of  the  joint  proiwrty  by  one  of  the  parties,  all 
the  authorities  concur  in  the  right  of  the  other  to  maintain  this 
form  of  action  to  recover  such  damages  as  will  compensiite  lum  for 
the  loss  of  his  share  or  proportion.  But  whether  any  act  short  of 
destruction  will  amount  to  a  conversion  has  been  doubted,  and  the 
decisions  upon  this  point  have  not  been  uniform.  Some  of  the 
English  cases,  coinciding  with  the  intimation  thrown  out  by  Lord 
Ellexhouough  in  llcath  v.  Hubbard,  4  p]ust,  128,  hold  that  a  sale 
of  the  entire  projKjrty  by  one  of  the  joint  or  common  owners  does  not 
constitute  a  conversion.  But  in  Barton  v.  WilUaniSy  5  Barn.  &  Aid. 
395,  it  was  otherwise  held  by  two  of  the  judges  who  heard  tiie  cause, 
and,  although  its  final  decision  did  not  turn  upon  this  point,  the 
soundness  of  their  views  seems  to  be  conclusive  of  the  question* 
Abbott,  C.  J.,  says :  "  It  is  laid  down  by  Lord  Chief  Baron  C(  mvk, 
that  if  a  bailee  sells  the  goods  of  another,  the  very  act  of  sale  on  his 
part  is  such  a  conversion  as  to  entitle  the  owner  to  maintain  trover^ 
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and  if  that  be  so,  it  follows  that  if  a  bailee,  in  possession  of  undi- 
Tided  shares  belonging  to  two  persons,  sells  the  whole,  it  must  be  a 
conversion  as  to  the  undivided  part  belonging  l!o  one,  over  which  he 
has  no  right  or  title  whatever/*  And  Bayley,  J.,  says :  "  There 
mny  be  cases  in  which  the  indivisible  nature  of  the  subject-matter 
of  the  tenancy  in  common  may  raise  an  implied  autliority  in  one 
to  ^11  the  whole.  But  unless  there  be  such  authority,  either  express 
or  implied,  a  sale  of  the  whole  by  one  tenant  in  common  is,  with 
respect  to  the  other,  a  wrongful  conversion  of  his  undi\ided  parf 
This  doctrine  is  found  to  be  fully  supported  by  the  weight  of  Ameri- 
can autliorities.  In  Wilson  v.  Reedf  3  Johns.  175,  it  is  said :  **  Ten- 
ants in  common  of  a  chattel  have  each  an  equal  right  in  the  posses- 
lion,  and  the  law  will  not  afford  an  action  to  the  one  dispossessed 
because  his  riglit  is  not  superior  to  that  of  the  possessor;  but  ten- 
ants in  common  are  not  like  partnei*s  —  tlie  latter  may  dispose  of 
chattels  by  virtue  of  an  implied  authority  to  sell,  without  being  lia- 
ble as  for  a  tort,  while  the  former  cannot  dispose  of  them  without 
violating  the  right  of  their  co-tenants;  for  a  sale  therefore  of  a 
chattel,  an  action  of  trover  will  lie  by  one  tenant  in  common  tigainst 
another,"  To  the  same  effect  are  the  cases  of  Hyde  v.  Stone,  9 
Cow.  231,  and  Gilbert  v.  Dickerson,  7  Wend.  450.  In  Weld  v. 
"Olivery  21  Pick.  559,  this  question  appears  to  have  been  distinctly 
presented  for  the  first  time  in  the  supreme  court  of  Massachusetts, 
and  they  also  held  that  ti'oi*er  could  be  maintained.  The  reason!  ug 
of  the  court  in  this  case  is  very  clear  and  satisfactory,  and  we  think 
plaices  the  doctrine  upon  a  foundation  which  cannot  be  shaken. 
Other  authorities  might  be  cited  in  support  of  this  view,  but  those 
referred  to  sufficiently  establish  the  rule;  which  entirely  accords 
with  the  definition  of  conversion  as  given  by  Lord  IIolt,  "for 
what,"  he  says,  "  is  a  conversion  but  an  assuming  upon  one's  self  the 
property  and  right  of  disposing  of  auothei-'s  goods."  Baldwin  v. 
Cohy  6  Mod.  212 ;  McCmnhie  v,  Davies,  G  Ejist,  540. 

It  is  not  controverted  that  trover  may  be  maintained  for  choses  in 
action  as  well  as  for  other  personal  property.  It  therefore  follows, 
from  Avhat  has  been  said,  that  this  action  could  have  been  main- 
tained against  the  appellee,  assuming  he  was  joint  owner  of  the  note 
with  the  appellant,  if  he  had  either  sold  or  destroj'ed  it  Certainly 
the  surrender  of  it  to  the  Rockland  and  Venango  Coal  Oil  Company^ 
who  were  the  drawers  of  it,  to  be  by  them  canceled  or  destroyed  (for 
that  was  the  purpose  of  the  surrender),  if  done  without  the  aurnor- 
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ity  of  the  appellant,  is  as  mu^ch  an  assomption  of  the  right  of  dis- 
posing of  another's  property  as  could  have  resulted  from  its  sale  or 
destruction.  This  being  so,  the  authority  to  make  the  surrender 
became  an  important  question  of  fact  Testimony  upon  this  point 
had  been  produced  by  both  of  the  parties,  and  the  instruction  of  the 
court  should  not  hare  precluded  the  jury  from  passing  upon  it  If 
the  surrender  was  made  by  the  authority  or  with  the  consent  of  the 
appellant,  he  was  not  entitled  to  recover,  but  if  otherwise,  and  the 
note  was  surrendered  without  authority,  the  action  should  haye 
been  maintained.  But  by  the  instruction  of  the  court  the  consid- 
eration of  this  branch  of  the  case  was  entirely  withdrawn  from  the 
jury,  and  their  inquiry  limited  to  the  question  only  of  a  joint  owner- 
ship of  the  note — for  the  direction  given 'them  is,  that  the  plaintiff 
cannot  recover  if  they  find  '^  that  the  plaintiff  and  defendant  ai6 
jointly  interested  in  the  note."  Upon  the  proof  in  the  case  this 
instruction  is  manifestly  error. 

It  is  true,  as  was  held  in  Whiieford  v.  Burckmyer  £  AdaniSy  1  Oill, 
127,  that  a  party  may  segregate  certain  facts  offered  in  proof,  and 
ask  an  instruction  upon  them  from  the  court  But  when  so  segre- 
gated, the  conclusion  arrived  at  in  the  instruction  must  be  con- 
sistent with  the  truth  of  the  other  facts  offered  in  evidence.  In 
other  words,  if  found  to  be  true,  they  must  support  the  theory  of 
the  prayer,  7ion  obstante  the  tnith  of  other  facts  offered  in  proof; 
for  if  these  latter,  while  not  inconsistent  with  the  truth  of  the  facts 
upon  which  the  instruction  is  based,  would,  iu  conjunction  with 
them,  establish  in  law  a  different  theory  and  a  different  result,  the 
prayer  ought  not  to  bo  granted.  Riggin  v.  Fatapsco  i?w.  Co.,  7  H.  4 
J.  291 ;  Bosley  v.  Cliesapeake  Ins.  Co.,  3  Gill.  &  Johns.  462  ;  McTavish 
V.  Carroll,  7  Md.  366 ;  Adams  v.  Capron,  21  id.  205.  In  the  present 
case  the  fact  of  the  surrender  of  the  note  in  question,  without  the 
authority  of  the  appellant,  is  not  inconsistent  with  a  joint  owner- 
ship by  him  and  the  appellee,  but  it  is  wholly  inconsistent  with  the 
instruction  of  the  court  directing  the  jury  that  the  plaintiff  cannot 
recover  if  they  shall  find  that  he  and  the  defendant  are  jointly 
interested  in  the  note.  Such  a  result  does  not  follow,  if  it  be  true, 
as  the  instruction  in  the  form  in  which  it  is  granted  must  assume, 
that  the  surrender  of  the  note  to  the  Coal  Oil  Company  was  without 
authority,  for,  as  we  have  seen,  it  is  then  no  sufScient  answer  of  the 
appellee  to  the  charge  of  a  tortious  conversion  of  the  appellant's 
property,  to  say  that  he  is  not  liable  in  trover  simply  because  tho 
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thing  conyerted  was  the  sabject-matter  of  a  joint  ownership  between 
file  parties 

For  these  reasons  the  judgment  of  the  court  below  will  be  rerersed 
Old  A  new  trial  directed* 

Juigmmt  reversed  and  new  trial  gramUd* 


Gunr,  appellant^  y.  DAyis,  Trustee,  et  aL 

(85  Md.  am.) 

Leeeee  and  recenioner,    Ecuem&nis.    ConMruetian  of  deed, 

Aa  agreement  made  by  a  lessee  for  years  to  abandon  an  eaaement  belonging  to 
the  estate  does  not  bind  the  reyersioner  unless  be  is  a  party  to  it,  or  it  is  nuid» 
with  his  knowledge  and  acquiescence. 

The  owner  of  two  adjoining  lots  conveyed  one  to  B.  and  the  other  to  S.,  each 
deed  containing  an  agreement  that  the  division  wall  between  the  houses  then 
standing  should,  notwithstanding  a  deviation  from  the  true  dividing  line^ 
remain  undisturbed  "  so  long  as  the  said  houses  shall  endure."  Hdd,  that 
the  true  construction  of  the  deeds  was  that  whenever  the  grantee,  or  a  person 
claiming  under  him,  should  find  it  necessary,  either  by  reason  of  the  decay- 
ing or  dilapidated  condition  of  his  house,  or  its  unfitness  for  the  locality,  to 
remove  it  and  to  erect  in  its  stead  a  more  substantial  structure,  suitable  to 
the  place,  and  required  for  the  business  wants  and  purposes  of  the  locality, 
he  had  the  right  to  remove  the  old  division  wall  and  erect  anew  building  on 
\Aa  lot,  extending  to  the  true  dividing  line. 

Bill  for  an  injunction.    The  opinion  states  the  case. 

Thos*  W.  Hall,  Jr.,  and  8.  TeackU  Wallis,  for  appellant,  argued 
that  the  houses  no  longer  '^  endured "  in  the  sense  of  the  deed 
Dawling  y.  I{4nnings,  20  Md^  179;  Gale  on  Easements,  557.  The 
reyersioners  were  bound  by  the  agreements  of  the  lessees.  3  GreenL 
Cruise,  581-583 ;  2  Smith's  Real  and  Personal  Prop.  596  (or  1  yoi. 
446,  margin,  Lib.  Ed.) ;  2  Preston  Shepp.  T.  285,  286 ;  4  Kent's 
Comm,  102 ;  Ttdk  v.  Moxhay,  2  PhilL  Ch.  777. 

Frederick  W,  Brune^  for  appellees,  on  the  subject  of  partition 
vails,  cited  Dawling  y.  Henninge,  20  Md.   183-185,  and  casea 
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cited;  Richards  t.  RosSy  9  Exch.  218;  Partridge  v.  Gilbert,  15  N* 
Y.  601 ;  Eno  v.  Del  VecchiOy  4  Duer,  53  ;  Slierred  v.  OiscOy  4  Sandf. 
480.  On  the  question  of  estoppel,  cited  Ihi7ik  v.  Newcomer^  10  Md. 
316;  Alexafidery.  WaMer^  8  Oill,  251;  Si-allings  y.  Ruby's  Lessee, 
27  Md.  156.  The  agreement  did  not  bind  the  reversioners.  Wash* 
bnrne  on  Easements,  459 ;   Webster  v.  Steveris,  5  Duer,  553. 

Babtol,  C.  J.  This  is  an  appeal  from  a  decree  of  the  circuit 
€ourt  of  Baltimore  city,  passed  upon  bill,  answer  and  proois,  con- 
firming and  continuing,  with  certain  modifications,  an  injunction 
before  issued ;  restraining  and  prohibiting  the  appellant  from 
remoying  an  alleged  partition  wall  between  the  premises  owned  by 
faim,  and  those  contiguous  thereto  owned  by  the  appellees,  on  the 
north  side  of  Baltimore  street,  between  Charles  and  SL  Paul  streets, 
in  the  city  of  Baltimore. 

It  appears  from  the  record  that  in  1823,  Frederick  Waesche 
owned  both  parcels  of  ground;  and  by  deed  dated  the  18th  day  of 
March,  1823,  conveyed  the  easternynost  lot  to  Charles  G.  Boehm, 
under  whom  the  appellant  claims ;  and,  by  deed  dated  the  6th  of 
January,  lS25,  conveyed  the  other  or  we^slcrnvwst  lot  to  Samuel 
Sweetser,  under  whom  the  appellees  claim. 

The  deed  from  Waesche  to  Boehm  contains  the  following  pn>» 
visions :  "  Reserving,  however,  to  the  said  Frederick  Waesche,  his 
heirs  and  assigns,  the  use  and  benefit,  in  comnion  with  the  said 
Charles  O.  Boehm,  his  heirs  aud  assigns,  of  the  alley,  of  the  width 
of  three  feet  or  thereabout,  and  extending  back  about  forty-five  feet» 
as  the  same  is  now  opened,  between  the  house  erected  on  the  ground 
above  described,  and  the  house  of  said  Frederick  Waesche  to  the 
westward  thereof,  and  adjoining  thereto.  It  being  the  understand- 
jng  and  agreement  of  the  said  parties  hereto  of  the  first  and  third 
parts,  that  the  present  dividing  and  partition  wall  or  walls  between 
the  said  houses,  shall,  notwithstanding  a  deviation  of  the  said  wall  or 
walls  from  the  true  dividing  line  between  the  ground  above  described 
and  the  adjoining  ground  of  the  said  Waesche,  remain  undisturbed^ 
eo  long  as  the  said  houses  shall  endure."  The  subsequent  deed  from 
Waesche  to  Sweetser  contained  the  same  provision  mutaiis  mutandis^ 
with  respect  to  the  wall,  and  the  use  of  the  alley. 

At  the  time  ot  the  deed  to  Boehm,  there  stood  upon  the  lots  two 
dwelling-houses,  separated  to  the  height  of  the  first  story,  by  an  alley 
about  three  feet  wide,  by  which  access  was  gained  to  the  baek  yarda 
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of  the  two  hoases;  and  above  that,  by  a  wall  nine  inches  thick.  The 
flecond  story  of  the  westernmost  house  extending  over  the  alley  to 
this  nine-inch  wall,  which  was  the  west  wall  of  the  easternmost 
honse ;  being  the  dividing  or  partition  wall  referred  to  in  the  deeds. 

We  consider  it  very  clearly  established  by  the  evidence  of  the 
•orveyors,  and  the  plats  showing  by  actual  measurement  the  loca* 
tion  of  the  lots  described  in  the  de^ls  from  Waesche  to  Boehm  and 
to  Sweetser,  that  the  wall  in  question  is  wholly  within  the  lines  of 
the  lot  conveyed  to  Boehm,  and  stands  upon  the  ground  owned  by 
the  appellant  ThQ  deeds  themselves  recognize  a  probable  devia- 
tion of  the  dividing  wall  from  the  true  dividing  line  between  the 
lots,  and  contemplate  an  adjustment  of  the  same  at  some  future 
time.  This  the  appellant  now  claims  the  right  to  do;  and  was 
about  to  puU  down  his  old  house  and  remove  the  nine  inch  wall  for 
the  purpose  of  building  on  his  lot  a  large  and  substantial  warehouse 
of  a  style  and  character  which  he  considers  suitable  to  the  place 
and  commensurate  with  the  present  value  of  the  property.  This 
right  is  denied  by  the  appellees,  who  insist  that  the  old  dividing 
wall  which  still  forms  the  eastern  wall  of  their  house  shall  remain 
undisturbed. 

One  of  the  grounds  relied  on  in  their  bill  of  complaint  is,  that 
their  title  being  derived  under  certain  proceedings  in  a  court  of 
chancery,  for  the  partition  of  the  estate  of  William  Wilkins,  to 
which  the  appellant  was  a  party,  he  is  thereby  precluded  and 
e6topi)ed  from  denying  their  title  to  the  whole  lot  of  ground  with 
the  improvements  thereon  as  it  had  been  held  and  occupied,  extend- 
ing to  and  including  the  use  of  the  dividing  wall  in  question.  In 
our  opinion  there  is  nothing  appearing  in  the  chancery  proceedings 
to  support  this  position.  The  appellant  is  not  seeking  to  impugn 
the  title  of  the  appellees  to  the  property  acquired  by  them  under  the 
partition ;  they  took  thereby  the  lot  of  ground  which  had  been  con- 
veyed by  Waesche  to  Sweetser,  with  the  same  right  to  have  the  east 
wall  continued  as  an  easement  on  the  land  of  the  adjoining  proprie- 
tor, which  Waesche  retained  under  his  deed  to  Boehm.    The  appel- 

m 

lant,  having  acquired  title  to  the  lot  conveyed  to  Boehm,  is  not 
estopped  finom  maintaining,  either  that  by  subsequent  agreement  or 
acts  of  the  parties  interested,  the  easement  has  been  extinguished 
or  abandoned ;  or  that,  by  the  true  construction  of  Waesche's  deed* 
it  has  ceased  to  exist  These  were  the  conditions  belonging  to,  and 
inherent  in,  the  title  acquired  by  the  appellees  under  the  partition. 
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snd  it  is  therefore  no  impeachment  of  their  title  for  the  appellant 
to  insist  that  these  conditions  shall  be  enforced.  He  is  not  setting 
np  a  title  adverse  to  that  acquired  by  the  appellees  under  the  parti- 
tion ;  but  on  the  contrary  quite  consistent  with  it,  if  his  theory  be 
correct  The  cases  of  Funk  y.  Newcomer,  10  Md  316 ;  Alexander 
Y.  WaUefy  8  Oill,  251,  and  Stallings  v.  Ruby's  Lessee,  %7  id.  156, 
cited  by  the  appellees,  have  therefore  no  application  to  this  case. 

It  is  very  clear  that,  by  the  clause  in  the  deed  to  which  we  hare 
referred,  the  grantor  Waesche,  notwithstanding  the  lines  of  the  prop- 
erty conveyed,  included  the  wall  in  question  and  a  portion  of  the 
alley,  reserved  the  right  to  the  use  of  the  alley  in  common, 
and  the  right  to  have  the  wall  continued  undisturbed,  '^  so  long 
as  the  two  houses  should  endured*  These  easements,  created  for 
the  benefit  of  his  own  lot,  passed  to  Sweetser  under  his  deed  in 
1825.  We  agree  with  the  judge  of  the  circuit  court  in  the  opin- 
ion, that  the  contract  made  on  the  10th  day  of  April,  1839,  be- 
tween Boehm  and  P.  S.  &  J.  O.  Ghappell,  is  not  binding  upon  the 
appellees.  The  contract  is  inai*tificially  drawn  and  somewhat 
obscure  in  its  terms ;  but  we  think  it  is  susceptible  of  easy  con- 
struction, and,  if  this  were  a  ease  arising  between  the  parties  by 
whom  it  was  made,  we  should  have  little  difficulty  in  understanding 
and  enforcing  its  provisions.  But  the  appellees  here  do  not  claim, 
title  under  the  Ghappells.  At  the  time  the  contract  was  made,  P. 
S.  &  J.  O.  Ghappell  held  the  westernmost  lot  as  lessees  for  ninety- 
nine  years,  renewable  under  a  lease  from  Keener  and  wife,  who  in 
1837  had  conveyed  the  reversion  in  fee  to  Achsah  Wilkins,  Joseph 
Wilkins  and  John  Glenn,  executors  of  William  Wilkins,  deceased, 
under  whom  the  appellees  claim.  It  does  not  appear  that  these 
parties,  holding  tie  reversion  at  the  time  the  contract  was  made, 
were  in  any  manner  parties  to  it,  or  had  any  notice  of  it,  actual  or 
constructive.  As  the  paper  was  not  entitled  by  law  to  be  <x?cordcd, 
placing  it  upon  record  could  not,  of  course,  operate  as  coistructive 
notice. 

We  think  the  paper  signed  by  Judge  Glenn,  one  of  the  executors, 
dated  April  20, 1853,  cannot  affect  the  rights  of  the  appellees.  It 
does  not,  in  terms,  make  any  reference  to  the  agreement  of  April 
10, 1839.  Nor  does  it  clearly  appear  to  what  partition  wall  it  refers, 
•  Then  the  question  is  presented,  whether  such  an  agreenMtst  mrsde 
Dj  a  lessee  is  binding  upon  those  holding  the  reversion  ?  And  we 
think  it  is  very  clear,  upon  authority,  that  it  is  not    The  eflTeot  of 
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the  agreement  was  to  release  and  abandon  the  easements  in  the  use 
of  the  alley  and  of  the  division  wall,  which  were  created  by  the  orig- 
inal deed,  and  existed  in  the  owners  of  the  westernmost  lot 

Such  an  agreement,  made  by  a  lessee  for  years;  could  operate  only 
tc  the  extent  of  his  own  interest  and  estate,  and  wonld  not  bind  the 
reversioner  unless  he  is  a  party  to  it,  or  it  is  made  with  his  knowl- 
edge and  acquiescence. 

Without  discussing  this  proposition  further,  we  refer  to  Daniel  v^ 
North,  11  East,  372  ;  2  Wm.  Saund.  175 ;  Webster  v.  Stevefis,  6  Duer, 
568;  Gale  on  Easements,  174,  180;  Washbume  R  &  S.  69,  111, 
114,  459. 

On  the  21st  day  of  June,  1851,  the  Chappells,  by  indenture,  sur- 
randered  the  residue  of  their  term  to  the  parties  then  holding  the 
rsYersion;  and  thus  the  term  was  merged  and  extinguished;  and 
the  whole  estate  in  fee  was  afterward  acquired  by  the  appellees, 
through  certain  chancery  proceedings  before  referred  to.  It  has 
been  argued  by  the  counsel  for  the  appellant  that,  because  the  sur- 
render of  the  term  was  by  the  voluntary  act  of  the  parties,  the 
reversioners  are  bound  by  the  agreement. 

It  is  true  that  a  lessee  for  years  may  create  charges  upon  his  estate 
which  will  not  be  defeated  or  destroyed  by  his  alienation  of  liis 
term,  even  though  the  term  itself  may  thereby  be  extinguished. 
The  cases  on  this  subject  are  collected  in  Smith  on  Real  and  Per- 
sonal Prop.  446  m,  referred  to  by  appellant's  counsel.  In  our 
judgment,  neither  the  text  of  the  author,  nor  the  cases  cited,  support 
the  appellant's  position. 

Here  the  agreement  is  not  one  simply  creating  a  charge  upon  the 
term  of  years,  or  releasing  a  right  of  the  tenant  merely.  Its  effect, 
if  it  operates  to  bind  the  appellees,  would  be  to  change  the  rights 
and  to  limit  and  qualify  the  title  of  the  reversion.  We  have  found 
no  authority  to  warrant  us  in  giring  to  it  this  effect 

Nor  do  we  find  in  the  evidence  any  sufficient  ground  for  saying 
that  the  easement,  claimed  in  this  suit,  has  been  released  or  aban- 
doned by  the  acts  done  under  the  agreement  by  the  appellees,  or 
those  from  whom  they  derive  title,  or  by  their  acquiescence  in  it. 

It  appears  that,  immediately  after  the  execution  of  the  contract 
between  Chappells  and  Boehm,  the  three  foot  alley  was  in  fact  closed 
and  that  it  has  so  remained  ever  since ;  and  the  fourteen  inch  wall, 
which  was  built  in  the  center  of  the  alley  to  designate  the  new 
dividing  line  fixed  by  the  parties,  has  also  remained,  and  the  first 
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itory  of  the  house  on  the  appellanf  b  lot  was  extended  to  the  four* 
teen  inch  wall,  the  west  wall  of  the  alley  having  been  removed. 
This  was  the  condition  of  the  property  when  it  passed  into  the 
possession  of  the  reversioners,  after  the  surrender  of  the  lease  in 
1S51 ;  and  so  it  has  been  held  and  possessed  ever  since. 

To  what  extent  do  these  facts  amount  to  an  abandonment  of  the 
easement?  Unquestionably,  the  law  is  well  settled,  that  an  ease- 
ment m.'\y  be  abandoned  by  the  acts  of  a  party  indicating  such  an 
intention. 

In  Reg.  v.  ChorUy^  12  Q.  B.  515,  64  E.  G.  L.,  Lord  DEmcAir  said: 
^We  apprehend  that  an  express  release  of  the  easement  would 
destroy  it  at  any  moment,  so  the  cesser  of  use,  coupled  with  any  act 
clearly  indicative  of  an  intention  to  abandon  the  right,  would  have 
the  same  effect  without  any  reference  to  time.''  And  in  the  same 
case,  it  was  held,  that  the  cesser  of  use,  for  a  long  space  of  time^ 
would  be  a  strong  fact  to  show  the  intention  to  abandon  the  right 
On  this  question  we  refer  also  to  Moore  v.  Rawsoriy  3  B.  &  G.  332, 
338  (10th  ed.) ;  Crossley  et  al  v.  Lightowlevy  Law  Rep.,  2  Ch.  App.  478. 
Under  these  authorities  we  should  have  no  difficulty  in  saying,  that 
the  right  to  the  use  of  the  alley  had  been  effectually  extinguished 
and  abandoned  by  the  acts  of  the  appellees,  if  that  were  the  ques- 
tion here  involved.  But  the  evidence  shows  that,  after  the  agree- 
ment, the  nine  inch  wall,  which  was  the  division  wall  mentioned  in 
Waesche's  deeds,  remained  as  before,  and  continued  to  form  the 
eastern  wall  of  the  appellees'  house  down  to  the  time  of  the  filing 
of  this  bill.  So  far,  therefore,  as  the  right  to  the  use  of  this  wall 
is  concerned,  there  have  been  no  acts  on  the  part  of  the  appellees, 
or  anj*  ching  in  the  nature  and  extent  of  their  possession  and  occu- 
pancy of  the  property,  which  shows  any  release  or  abandonment  of 
their  rights  under  the  deed.  Having  disposed  of  the  other  ques- 
tions, it  remains  now  only  to  determine  the  true  constructioUt 
operation  and  effect  of  tlie  provision  in  the  deed  from  Waesche  to 
Boehm  before  cited ;  for  upon  this  must  depend  the  right  of  the 
appellees  to  the  relief  prayed  in  their  bill. 

The  question  is,  whether,  according  to  the  evidence  in  the  causes 
the  houses  can  be  said  to  endure  in  the  sense  meant  by  the  deed  ? 

On  this  question  we  do  not  agree  with  the  judge  of  the  circuit 
court.  When  we  consider  the  state  of  things  existing  at  the  time  of 
the  deed,  the  character  of  the  houses  as  described  by  the  witnesseii^ 
and  examine  the  testimony  showing  the  many  and  extensive  ohangea 
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and  alterations  in  them  since  made,  both  in  their  internal  structure 
and  their  external  form,  it  can  hardly  be  said  that  they  endure, 
in  any  sense  of  the  word^  or  preserve  their  identity.  The  divi8ion 
wall  itself,  spoken  of  in  the  deed,  has  been  materially  changed; 
it  stands,  it  is  true,  in  the  same  place,  but  it  has  been  raised  many 
feet  higher,  and  what  is  more  important  still,  the  chimneys  on  the 
«ide  of  the  appellees  have  been  taken  aw^y,  thus  matehally  impair- 
ing its  strength,  and  making  it  insufficient  and  unsafe  as  a  support 
to  any  new  building  on  the  lot  of  the  appellant,  such  as  is  needed 
for  the  beneficial  and  profitable  occupation  of  his  property.  But  it 
will  be  observed  that  the  expression  in  the  deed  is  nut,  so  long  as  tlie 
division  wall  shall  endure,  but  *'  so  long  as  the  houses  {both  of  them) 
shall  endure '^ 

Applying  to  these  words  the  limited  and  restricted  construction 
to  be  found  in  the  language  of  the  court  in  Dowling  v.  Ilennhigs^ 
20  Md.  179  (which,  however,  we  think  is  hardly  applicable  to  the 
present  case),  that  is  to  say,  conceding  that  these  words  mean  *'  so 
iong  as  the  two  Jiouses  shall  be  capabls  of  safe  a7ul  beneficial  occupa- 
tion/^ we  think  the  evidence  abundantly  shows  that  the  house  of  the 
appellant  had  ceased  to  be  in  that  condition,  and  consequently  tbe 
time  had  arrived,  which  was  in  the  contemplation  of  the  pai'ties  to 
the  deed,  when  the  right  to  the  easement  should  cease.  In  constru- 
ing this  provision  of  the  deed,  the  rule  of  law  requires  that  it  shall 
be  taken  most  favorably  for  the  grantee.  This  rule  is  thus  stated 
in  Gale  on  Easements,  375  m :  *^  It  may  further  be  observed  that 
as  all  easements  are  restrictions  upon  the  natural  right  of  property, 
in  every  case  of  conflict  between  the  interest  of  the  owners  of  the 
dominant  and  servient  tenements,  the  liberty  of  the  latter  is  more 
&yorably  regarded  by  the  law  than  the  attempts  of  the  former  to 
limit  it"    ♦    ♦    ♦ 

It  must  be  borne  in  mind  that  the  property  in  question  is  situated 
on  the  principal  street  in  the  business  center  of  a  growing  and  pros- 
perous city.  It  was  well  known  to  the  parties  when  the  deed  was 
made,  and  evidently  within  their  contemplation,  that  the  old  tene- 
ments, which  then  constituted  the  only  improvements  upon  the 
property,  would,  in  the  course  of  time,  become  wholly  unfit  for  ths 
purposes  for  which  alone  the  property  could  be  beneficially  and 
profitably  occupied — that  warehouses  would  take  the  place  of  the 
dwelling-houses;  and  the  eyident  design  was,  that  whenever  the 
grantee,  or  those  claiming  under  him,  sliould  find  it  necessary,  either 
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by  reason  of  the  decajring  or  dilapidated  condition  of  his  house,  or 
its  nnfitness  for  the  locality,  to  remove  it  and  to  erect  in  its  stead  a 
more  substantial  stmctnre,  suitable  to  the  place  and  required  for 
the  business  wants  and  purposes  of  that  part  of  the  city,  that  the 
restriction  should  no  longer  exist  upon  his  enjoyment  of  the  property 
couTeyed  by  the  deed,  according  to  its  true  lines  as  therein  described. 
This,  we  think,  is  the  true  construction  of  the  provision  in  the  deed* 
It  was  not  intended  that  the  right  to  improve  the  property  should 
be  denied  to  the  grantee  until  the  houses,  or  one  of  them,  should 
cease  by  the  dilapidation  of  time,  or  actually  tumble  down. 

The  testimony  shows  clearly  that  the  house  of  the  appellant  is  no 
longer  fit  for  safe  and  beneficial  occupation ;  then  he  has  the  right  to 
erect  another,  of  such  character  as  in  his  judgment  is  suitable  to 
the  place  and  as  his  interests  require.  It  is  proved  that  the  old  nine 
inch  wall,  in  its  present  condition,  is  wholly  insufficient  to  support 
such  a  building. 

Under  these  circumstances,  according  to  our  interpretation  of  the 
terms  of  the  deed,  he  has  the  right  to  remove  the  old  division  wall, 
and  to  erect  a  new  building  upon  his  lot,  using  all  proper  care  and 
diligence  to  avoid  injury  to  the  property  of  the  adjoining  proprietonk 

We  think  the  order  of  the  circuit  court  continuing  the  injunction 
was  erroneous,  and  will  sign  a  decree  reversing  that  order  ani 
dismissing  the  bilL 

With  respect  to  the  matters  contained  in  the  supplemental  record, 
it  is  sufficient  to  say  that  there  was  no  error  in  passing  the  order  of 
the  17th  of  December,  1870.  After  the  appeal  had  been  taken,  il 
rested  exclusively  with  the  appellate  court  to  determine  its  effect 
and  operation. 

In  the  case  of  Blondheim  v.  Moore^  11  Md.  365,  this  court  decided 
that,  under  the  act  1835  and  its  supplements,  the  effect  of  an  appeal 
from  an  order  granting  an  injunction,  when  an  appeal  bond  has 
been  filed  and  approved  according  to  law,  is  to  stay  the  operation  of 
the  order. 

The  provisions  in  the  Code,  art.  5,  §  23,  are  substantially  the 
as  the  pre-existing  statutes,  and  must  have  the  same  construction. 

Order  reversed  and  bill  dimnissed* 
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Baltimorb  &  Hayre-de-Gracb  Turnpirb  Co.,  appellaat^   T. 

Union  Railway  Go.  of  Baltihobb. 

(861ld.  S4.) 

i 

JiUeneUing  roadi  and  raUroads — eonttrtusHon  of  railroad  eharur, 

Tho  legiflUtiiie  of  a  State,  in  tbe  exerdee  of  the  right  of  eminent  domain,  oaii 
aathorise  and  empower  a  railroad  corporation  to  crone  another  railroad  or 
turnpike  road,  on  making  compensation  ;  and  the  exercise  of  each  a  right, 
whatever  damage  may  result  therefrom,  cannot  be  considered  as  a  condemni^ 
tion  of  a  franchise,  nor  the  impairment  of  a  contract,  within  the  meaning  of 
the  United  Statee  constitntion. 

An  act  of  the  legielatore  authorized  "  all  railroad  companies  npon  equal  terms 
to  ran  their  locomotive  and  cars  over  the  track"  of  the  Union  Ra^way  Com- 
pany of  Baltimore.  HM,  that  this  provision  did  not  confer  npon  such  rail- 
road company  the  power  to  construct  lateral  railroads  connecting  with  other 
railroads  running  to  Baltimore. 

Bill  for  an  injunction  and  other  relief. 

The  bill  alleges  that  the  complainant  was  empowered  by  its  char- 
ter^  granted  in  1813|  to  build  a  turnpike  road  from  Baltimore  to 
Hayre-de-Orace ;  that  by  subsequent  legislation  the  road  was  suffered 
to  terminate  twenty-three  miles  from  the  city ;  that  the  road  was 
accordingly  built  at  a  cost  of  about  1100,000,  and  licensed  for 
taking  tolls;  and  that  the  tolls  received  therefrom  have  averaged 
for  some  years  past  17,000  per  annum;  that  there  are  now  but 
three  toll-gates  on  the  road  —  one  near  the  city  of  Baltimore, 
another  about  ten  miles  therefrom,  and  the  third  about  sixteen 
miles;  that  the  portion  of  the  turnpike  between  the  second  and 
third  mile-stones,  and  beyond  the  first  gate,  is  nearly  or  quite  level, 
and  is  preferred  by  those  having  fast  horses  to  any  other  similar 
road  anywhere  in  the  vicinity  of  said  city,  and  that,  with  other  advan- 
tages peculiar  to  said  road,  constitutes  a  great  inducement  to  the 
use  thereof  and  the  travel  thereon,  and  is  a  great  source  of  profit ; 
and  that  the  tolls  received  from  the  first  gate  are  the  niain  source  0/ 
revenue  to  the  complainant. 

The  bill  charges  that  the  appellee  was  chartered  by  the  acts  of 
1866, 1867  and  1870,  for  the  purpose  of  making  a  railway  with  iti 
terminus  on  tide-water  at  Canton,  and  that  under  its  supposed 
powers  for  condemnation  has  summoned  a  jury  and  condemned  two 
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crossings  over  the  turnpike  road  of  the  complainant,  and  selected 
for  the  same  the  part  of  the  road  above  mentioned  —  one  of  said 
crossings  being  by  a  viaduct  twenty  feet  AiV^A,  intended  for  the  ter- 
mination of  the  railroad  at  Canton,  and  the  other  sl  grade  crossingy  to 
form  a  lateral  connection  with  the  Philadelphia,  Wilmington  and 
Baltimore  llailroad,  and  that  the  jury  have  awarded  $5,000  as 
damages  for  such  crossings. 

The  bill  then  charges  that  the  second  crossing  is  ultra  vires,  and 
that  either  or  both  of  said  crossings  will  inseparably  injure  the 
complainant's  franchises;  that  the  verdict  of  the  jury  is  a  mere 
pittance ;  that  the  complainant  appi-ehends  and  charges,  that,  if 
either  or  both  of  the  crossings  be  made,  the  travel  would  be  so  ban- 
ished as  not  to  leave  receipts  sufficient,  probably,  to  keep  the  roiul  in 
repair  as  required  by  its  charter,  and,  therefoise,  places  in  probable 
peril  and  jeopardy  its  corporate  existence,  and  destroys  all  hopes  of 
future  dividends. 

The  complainant  avers  that  its  charter  is  a  contract  with  the 
State  of  Maryland,  and  while  it  does  not  dispute  that,  in  the  exer- 
cise of  the  potoer  of  etninent  domain,  the  State  has  a  right  to  pro- 
vide for  the  condemnation  of  the  road  and  franchises  as  an  efitirety, 
yet  the  State  can  pass  no  law  impairing  the  obligation  of  contracts; 
that  the  complainant's  conti*act  with  the  State  was  for  a  free  and 
unobstructed  road,  and  they  are  not  bound  to  work  a  road  so  crip- 
pled as  to  furnish  insufficient  revenue  to  keep  the  same  in  proper 
condition,  and  necessarily  to  be  managed  in  future  under  difficulties 
not  now  existing,  and  at  constant  peril  of  the  forfeiture  of  ita 
charter ;  nor  can  the  State  itself,  nor  any  corporation  professing  to 
be  by  it  authorized,  fractionalize  said  contract  or  in  any  manner 
impair  its  validity. 

The  bill  then  prays  that  the  appellee  may  be  compelled  to  con- 
demn the  charter  of  the  complainant  as  an  entirety,  if  it  resorts  to 
condemnation ;  that  the  proceedings  already  taken  may  be  declared 
a  nullity,  and  the  company  enjoined  from  making  said  crossings. 
Injunction  denied;  complainants  appeal. 

Arthur  W.  Machen  and  Geo,  H.  Williams,  for  appellant,  argued 
that  where  a  franchise  is  condemned,  it  must  be  as  an  entirety,  and 
cannot  be  fractionalized.  West  River  Bridge  v.  Dix,  6  IIow.  529 : 
1  Redf.  on  Ilailw.,  §  70;  Bridge  Proprietors  v.  Hohoken  Co.,  1  Wall 
116 ;  Wash,  d-  Bait.  Turnpike  Co.  v.  State,  19  Md.  239 ;  3  Wall  213^ 
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214.  The  SUite  cannot  impuir  a  contract  JSinghamton  Bridge, 
3  Wall.  73;  4  Gill.  &  Johns.  109-149;  Boston  Water  Power  Co.  v. 
Boston  S  Worcester  Railroad^  23  Pick.  394;  17  Conn.  54;  11  Leigli, 
81;  21  Vt  595.  Defendant  cannot  interfere  with  the  rights  of 
complainant  without  obtaining  consent,  as  the  act  does  not  provide 
for  compensation.  Boston  <£  Lowell  Railroad  Co*  t.  Salefin  <6  LoweU 
Railroad  Co^  2  Gray,  37. 

Wm.  A.  Fisher  and  Bernard  Carter,  for  apjiellee,  argued,  that  the 
legislature  may  authorize  a  railroad  corporation  to  construct  its 
road  across  another  railroad  and  turnpike,  and  cited  Boston  Water 
Power  Co.  v.  Boston  iC  Worcester  Railroad  Co.,  1  Am.  liailw.  Cases, 
323-327,  or  23  Pick.  360 ;  miite  River  T.  Co.  v.  Vermont  Central 
Railroad,  21  Vt  691,  592-594;  Enfield  Bridge  Co.  v.  Hartford  it- 
New  Haven  Railroad,  17  Conn.  461,  462;  Tuckalim  Catial  Co.  v. 
Tuckahoe  Railroad  Co.,  11  Leigh,  70,  71,  73,  74,  75 ;  West  River 
Bridge  Co.  t.  Dix,  6  How.  529,  535,  541,  544 ;  Richmond,  etc.,  Rail- 
road Co.  Y.  Louisiana  Railroad  Co.,  13  Uow.  78,  80 ;  42  Barb.  120, 
122;  Backus  t.  Lebanon,  11  N.  U.  22-24;  Newcastle  Railroad  Co. 
T.  Peru  Railroad  Co.,  3  Ind.  468,  469,  470 ;  The  Bellona  CoJs  Case, 
8  Bland.  449, 450. 

The  franchise  is  not  condemned ;  it  is  the  easement  in  the  land 
that  is  taken.  6  How.  541 ;  3  Bland.  449,  450 ;  Pierce  on  Bailw. 
152,  n.  1. 

The  legislature  having  fixed  the  termini  of  appellee's  railway,  the 
corporation  may  select  its  route,  and  is  empowered  to  cross  appel- 
lant's turnpike  road.  1  Am.  Railw.  Cases,  328,  329^  331 ;  11  Leigh, 
79;  17  Conn.  464,  465;  3  Ind.  467;  13  How.  78;  4  Cush.  72; 
Pierce  on  Itailw.  155.  The  power  is  also  expressly  conferred  to 
cross  all  roads,  by  the  Baltimore  and  Ohio  Railroad  charter,  made 
part  of  that  of  appellee.  WUte  River  T.  Co.  v.  Vermont  Central 
Railroad  Co.,  21  Vt  596 ;  Rogers  v.  BradsJiaw,  20  Johns.  742,  743. 
The  condemnation  of  appellant's  easements  is  implied  from  the  power 
to  condemn  "land."  17  Conn.  462,  463  ;  1  Am.  Railw.  Cases,  327 ; 
11  Leigh,  77,  78;  21  Vt  597;  Pierce  on  Railw.  152,  n.  1, 154, 178,  216. 
Tlie  provision  in  appellee's  charter,  by  which  other  roads  should 
have  the  right  to  run  their  cars  and  locomotives  on  the  tracks  of  the 
apliellee,  is  an  implied  grant  to  appellee  to  construct  switches  or 
lateral  roods  leading  to  such  other  roads.  State  v.  Mansfield,  3 
Zab.  (N.  J.)  512-514 ;  New  Orleans  Railroad  v.  New  Orleans.  1  La. 
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An.  128 ;  11  Humph.  348,  351 ;  Chicago,  etc.  Railroad  x.  Wilson,  17 
DL  124;  Stale  t.  K  O.  Railroad,  18  M<L  217,  218;  17  Conn.  465; 
11  Leigh,  52. 

RoBiKSON,  J.  (after  stating  the  case).  It  is  conceded  then,  that 
the  State  may,  in  the  exercise  of  the  power  of  eminent  domain, 
condemn  the  franchise  of  the  complainant,  hut  it  is  insisted  that 
such  condemnation  must  be  of  the  entire  franchise  and  not  a 
fractional  part  thereoil  Whatever  force  thei'e  may  be  in  this  Tiew, 
it  is  sufficient  to  say,  that  no  attempt  has  been  made  on  the  part  of 
the  State,  nor  by  the  appellee,  to  condemn  the  franchise  of  the 
appellant  In  authorizing  the  appellee  to  build  a  railroad  between 
the  termini  fixed  by  its  charter,  the  legislature  did  not  intend  to 
condemn  or  revoke  the  franchise  of  the  appellant,  nor  is  such  the 
effect  and  operation  of  the  grant.  If,  in  the  construction  of  the 
road  of  the  appellee  to  tide-water  at  Canton,  it  is  necessary  to  cross 
the  turnpike  road  of  the  appellant,  such  a  crossing  cannot  in  any 
proper  legal  sense  be  considered  as  a  condemnation  of  the  franchise 
of  the  latter.  On  the  contrary,  its  franchise  —  its  corporate  exist- 
ence— its  use  of  the  turnpike  road,  with  the  right  to  collect  tolls 
thereon — still  remain,  and  the  grant  to  the  appellee  is  but  an 
appropriation  of  the  land,  over  which  the  franchise  of  the  former  is 
used,  to  another  distinct  public  use,  not  inconsistent  with  the  user 
and  easement  of  the  appellant  This  subsequent  appropriation,  it  is 
true,  may  interfere  with  the  travel  on  the  road  of  the  appellant  to 
the  extent  of  diminishing  the  tolls  received  on  account  thereof,  but 
the  injury  and  damages  accruing  therefrom,  be  they  ever  so  greats 
are  matters  for  the  consideration  of  the  jury  in  awarding  cqpipen- 
sation. 

Whether  adequate  compensation  has  been  awarded  in  this  case  is 
not  a  question  before  us  in  this  appeal.  We  deem  it  unnecessary  to 
extend  this  opinion  by  a  review  of  the  many  cases  in  which  these 
questions  have  arisen,  or  of  the  principles  upon  which  they  have 
been  decided.  It  is  sufficient  to  say  that,  after  an  examination  of 
all  the  cases  referred  to,  we  are  of  opinion  that  the  legislature,  in 
the  exercise  of  the  right  of  eminent  domain,  can  authorize  and 
empower  a  railroad  corporation  to  cross  another  railroad  or  turnpike 
rood,  on  makinsr  ompensation,  and  whatever  damage  may  result 
therefrom,  the  exercise  of  such  a  right  cannot  be  considered  as  a 
condemnation  of  a  franchise,  nor  the  impairment  of  a  contraot. 
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withiu  the  meaiiiug  of  the  constitutiou  of  the  United  States.  Boston 
Water  Power  Co.  v.  Boston  atid  Worcester  R.  R.  Co.,  1  Am.  Railway 
Cases,  323 ;  Tuckahoe  Catial  Co.  v.  Tiickahoe  R,  R,,  11  Leigh,  70 ; 
W7nte  River  Turnpike  Co,  v.  Vermont  C.  R.  R.,  21  Vt  «'»91; 
Enfidd  Bridge  Co.  v.  ffart»  and  New  Haven  R.  R,,  17  Conn.  4fil ; 
West  River  Bridge  Co.  v.  Dix,  6  How.  529 ;  Richmond,  etc,  R,  R.  Co- 
V.  Louisa  R.  ^.,  13  How.  79 ;  Backus  v.  Lebanon.  11  N.  H.  22 ;  New- 
castle R.  R.  Co.  V.  Peru  R.  R.,  3  Ind.  468;  Pierce  on  Railways, 
152,  note  1. 

But  in  addition  to  the  viaduct  crossing,  intended  for  the  railroad 
termination  at  Canton,  the  appellee  claims  the  power,  under  its  char- 
ter, to  build  a  lateral  road  connecting  with  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad,  and,  as  incident  thereto,  the  right 
to  condemn  a  grade  crossing  over  the  turnpike  road  of  the  appellant. 
The  grant  of  a  right  to  take  private  property  for  a  public  use,  or  to 
subject  property  already  appropriated  to  a  public  easement,  to  other 
and  distinct  easements  and  uses,  is  the  highest  exercise  of  legislative 
power,  and  such  a  grant  ought  to  be  conferred  in  language  clear  and 
unequivocal.  The  authority  in  this  case  to  build  a  lateral  road,  we 
do  not  understand  as  being  claimed  under  an  express  grant,  but  is 
said  to  arise  by  necessary  implication  under  the  tenth  section  of  the 
act  of  1870,  chapter  412,  which  authorizes  all  railroad  companies 
upon  egtuxl  terms,  to  run  their  locomotives  and  cars  over  the  tracks 
of  the  appellee.  It  may  be  true,  that  every  grant  is  intended  to  be 
beneficial,  and  carries  with  it  such  incidental  powers  as  may  be 
necessary  to  its  exercise  or  enjoyment.  If  the  exercise  of  the  power 
granted  draws  after  it  some  other  right  necessarily  ificident,  the  law 
may  be  said  to  contemplate  and  sanction  the  exercise  of  that  right 
Now,  what  is  the  right  granted  by  the  tenth  section  of  the  act  of 
1870  ?  It  is  that  all  railroad  comp:..nies  shall  have  the  right  upon 
equal  terms  to  run  their  locomotive  or  cars  over  the  railroad  of  the 
appellee.  By  its  original  charter,  act  of  1866,  chapter  119,  this 
right  was  conferred  only  upon  the  Northern  Central  and  the  Western 
Maryland  Railroad  Companies,  but  the  charter  was  amended  by 
the  act  of  1870,  and  all  railroad  companies  were  authorized  to  use  its 
tracks.  The  question  is  not  whether  these  railroads  are  authorized 
to  build  lateral  roads  connecting  with  the  railroad  of  the  appellee,  as 
incident  and  necessary  to  the  beneficial  enjoyment  of  the  right  to  use 
the  tracks  of  the  appellee,  but  whether  this  seotion  confers  upon  the 
latter  the  power  to  build  lateral  roads  in  every  direction,  connecting 
Vol.  VI.  — 51 
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irith  all  railroads  running  to  Baltimore  city.  We  are  of  opinion  that 
it  does  not  No  such  power  is  expressly  conferred,  nor  does  it  arise  by 
necessary  implication  from  the  exercise  of  the  right  and  privilege 
granted  to  the  railroad  companies  —  nor  from  the  application  of 
this  section  to  the  purposes  and  objects  for  which  the  appellee  was 
chartered. 

We  are  of  opinion,  therefore,  that  the  injunction  ought  to  hare 
been  granted,  so  far  as  respects  the  condemnation  of  the  grade  cross- 
ing on  the  lateral  road  connecting  with  the  Philadelphia,  Wilmington 
and  Baltimore  Kailroad,  and  the  decree  of  the  court  must  be  reversed 
and  the  cause  remanded,  in  order  that  another  decree  may  be  passed 
in  conformity  with  the  opinion  of  this  court. 

Decree  reversed  and  cause  remanded. 


Baltdcorb  Oitt  Passekgeb  Railway  Co.,  appellant,  y.  8bwbli» 

(86M11.S88.) 

Btfitmd  of  eorpoTotion  to  issue  itoek — measure  of  damagsi. 

An  action  wlU  lie  against  a  corporation  for  wrongfully  refusing  to  iarae  eertif- 
icates  of  stock  to  a  party  entitled;  and  the  right  of  an  associate  or  his 
assignee  to  sue  the  corporation,  into  which  the  association  is  subsequently 
transformed,  for  its  refusal  to  issue  certificates  of  stock  to  which  he  Is  enti 
tied,  does  not  differ  in  principle  from  that  of  an  ordinary  assignee  of  stock. 

Where  the  articles  or  by-laws  of  an  association,  formed  with  a  view  of  being  in 
corporated,  provide  that  the  shares  are  "  transferable  on  the  books,"  never 
thelesR.  an  aBsiignee  may  sue  ihe  corporation,  when  formed,  for  refusing  to 
issut-  <>^rtifi cates  of  stock  although  the  assignment  was  not  made  on  the  books. 

In  an  action  apiinst  a  corporation  for  a  wrongful  refusal  to  issue  stock,  the 
measiure  of  damages  is  the  value  of  the  stock  at  the  time  of  the  demand 
togetbei  with  the  dividends  accrued  thereon  at  that  time. 

AcTiOM  by  Thomas  Sewell,  Jr.,  and  Richard  Sewell,  Jr.,  against  th^ 
Baltimore  City  Passenger  Bailway  Company.  The  opinion  state* 
tae  case. 

Arthur  W,  Machen  and  A  Teackh  WalKs^  for  appellant^  aigaed 
tnat  the  stock  demanded  was  not  in  existence  at  the  time  of  th* 
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amignment  to  appellee.  The  transfer  was  not  made  "  on  the  books.*^ 
Walhefs  Case^  Law  Rep.,  2  Eq.  656 ;  Fisher  y.  Essex  Bank,  5  Oray» 
378-383 ;  Blandiard  v.  Dedliam  GasMght  Co.,  12  id.  215  ;  Northrop 
^.Newtown  and  Bridgeport  Turnpike  Co.,3  Conn. 544;  Walworth 
Ch.,  Commercial  Bank  of  Buffalo  v.  Kortright,  22  Wend.  352,  353  ; 
Union  Bank  y.  Laird,  2  WheaL  390 ;  Williams  y.  Mechanic^  Bank, 

5  Blatch£  59 ;  SJiaw  y.  Spencer,  100  Mass.  388 ;  East  of  England 
Banking  Co^ex parte Bugg,  2  Drurj  &  Small, 452 ;  McNeUy.  Tenth 
National  Bank,  55  Barb.  59,  65;  Boydy.  liockport  Steam  Cotton 
Mills,  7  Gray,  406. 

The  diyidends  are  not  recoyerable  along  with  the  yalue  of  the 
stock.  Cray  y.  Portland  Bank,  3  Mass.  382,  386 ;  Bates  y.  N.  Y. 
Insurance  Co.,  3  Johns.  Oas.  238 ;  Union  Bank  y.  Laird,  2  Wheat. 
390 ;  Fisher  y.  Essex  Bank,  5  Gray,  377,  378 ;  Sliaw  y.  Spencer,  lOa 
Mass.  388 ;  Coleman  y.  Sp&ncer,  5  Blackf.  (Ind.)  197 ;  Williams  y^ 
Mechanic^  Bank,  5  Blatchf.  59. 

The  judgment  should  be  arrested.  Stirling  y.  Oarritee,  18  Md» 
468 ;  Ilambleton  y.  Veere,  2  Wm.  Saund.  169, 171 ;  Harbin  y.  Orene, 
Moore,  887,  and  other  cases  cited  in  note  1 ;  Sicklemorey.  Thistleton,, 

6  Mees.  &  Selw.  9, 12 ;  Pabke,  B.,  Sheen  y.  Rickie,  5  Mccs.  &  Wela^ 
181. 

Daniel  M.  Thonuis  and  Wm.  Pinkney  Whyte,  for  appellees,  as  to 
the  maintainability  of  the  action,  cited  Tlie  King  y.  Tlie  Bank  of 
Etigland,  1  Douglas,  526 ;  Kortright  y.  Buffalo  Com.  Bank,  20  Wend. 
91 ;  Shipley  y.  Mechanic^  Bank,  10  Johns.  484 ;  Ex  parte  Firemen^s 
Ins.  Co.,  6  Hill,  243 ;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  98 ;  Build* 
ing  Association  y.  Sendmeyer,  50  Pcnn.  67-75 ;  see,  also,  Tlie  Schuyler 
Case,  34  N.  Y.  80,  et  seq. ;  Wyman  \.  Am.  Powder  Co.,  8  Cush.  168> 
180 ;  Hussey  y.  Bank  of  Nantucket,  10  Pick.  423 ,  Ellis  y.  Proprie- 
tors of  Essex  Merrimack  Bridge,  2  id.  243. 

Robinson,.  J.  This  is  an  action  to  recoyer  damages  for  the  refusal 
on  the  part  of  the  appellant  to  issue  and  dcliyer  to  the  appellees 
certain  certificates  of  its  capital  stock,  to  which  they  claim  to  be 
entitled,  as  set  forth  in  the  declaration. 

The  plaintiffs  obtained  a  verdict  below,  and  the  defendant  filed 
motions  for  a  new  trial  and  in  arrest  of  judgment,  both  of  which 
were  oyerruled  by  the  supreme  bench  of  Baltimore  city,  and  this 
appeal  is  taken  from  the  order  oyerruling  said  motions. 
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I.  The  motion  for  a  new  trial.  In  Sauer  v.  Schulenhergy  33  Md 
288,  and  Merrick  v.  Bait,  £  Ohio  R.  R,  Co,^  id.  481,  it  was  held,  that 
the  granting  or  refusing  a  new  trial  by  the  snpreme  bench,  under 
flection  3-^  of  article  4  of  the  constitution,  was  a  matter  resting  .n 
the  sound  discretion  of  the  court,  and  its  action  thereupon  was  not 
the  subject-matter  of  review  upon  appeal  or  writ  of  error.  We  find 
nothing  in  the  case  before  us  to  exempt  it  from  the  operation  of  this 
well-established  rule. 

II.  The  motion  in  arrest  of  judgment  The  question  on  this 
motion  is,  whether  the  facts  averred  in  the  declaration  and  found 
to  be  true  by  the  jury  constitute  a  sufficient  cause  of  action  to 
entitle  the  plaintiffs  to  a  judgment.  If  the  cause  of  action  be 
defectively  stated^  such  defect  is  cured  by  the  verdict,  because,  to 
entitle  the  plaintiff  to  recover,  "  all  the  circumstances  necessary  in 
form  or  substance  to  complete  the  title  so  imperfectly  stated  must  be 
proved  at  the  trial,  and  it  is  therefore  a  fair  presumption  that  they 
were  proved."  Gould  on  Plead.  497;  Cotdter  x.  Trustees  of  West. 
Theoh  Sein.,  29  Md.  74.  Where,  however,  no  cause  of  action  %s  stated^ 
such  a  defect  is  fiifal.  niul  the  court  will,  on  motion,  arrest  the  judg- 
ment. 

It  is  contended  that  the  cause  of  action  set  fortli  in  the  pleadings 
is  defective,  because,  although  precedents  may  be  found  for  an  action 
by  an  assignee  of  shares  against  a  corporation  for  wrongfully  refus- 
ing to  perfect  an  assignment  or  transfer  of  the  sjime  on  its  books, 
yet  in  this  case  the  stock,  of  which  a  transfer  is  demanded,  did  not 
exist  prior  to  May,  1862,  when  the  company  became  incorporated, 
while  the  alleged  acts  of  assignment  all  took  place  one  or  two  years 
previously.  We  start,  then,  with  the  concessum^  that  an  action  will 
lie  against  a  corporation  for  wrongfully  refusing  to  issue  certificates 
■of  stock  to  a  party  entitled.  Let  us  see,  then,  how  far  the  case 
before  us  differs  in  principle  from  the  one  thus  admitted.  The 
appellees,  it  is  true,  do  not  sue  as  subscribers,  nor  in  the  character 
of  assignees  of  stock  of  the  appellant,  but  found  their  right  to  recover 
upon  the  fact,  that  Brock,  while  a  member  of  the  association, 
assigned  to  them  certain  shares  of  the  latter,  whereby  they  claim  to 
be  entitled  upon  its  incorporation,  to  a  given  number  of  shares  of 
the  company. 

The  declaration  avers  that  Brock  and  others,  being  assignees  of 
certain  city  passenger  railway  fhinchises  acquired  under  an  ordin- 
ance of  the  mayor  and  city  council  of  Baltimore,  constituted  thesi- 
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selves  into  an  association  for  the  purpose  of  using  and  operating 
B^d  railway  franchises,  and  did,  by  articles  of  association,  proyide, 
among  other  things,  that  the  beneficial  interest  in  the  properties, 
rights  and  franchises  of  the  association  should  be  divided  into  forty 
thousand  equal  shares  of  the  par  value  of  $50  per  share;  that  these 
chares  were  transferable  07i  the  books  of  tlie  association ;  that  pro- 
vision was  made  for  its  incorporation  ;  that  in  pursuance  thereof  it 
became  duly  incorporated,  whereby  all  the  property  and  rights  and 
franchises  of  the  association  became  vested  in  the  new  company; 
and  that,  by  the  express  terms  of  the  act  of  incorporation,  tho  asso- 
ciates became  entitled  to  the  stock  of  the  appellant,  in  proportion 
to  their  respective  interests  in  the  association.  Under  these  aver- 
ments the  right  of  the  associates  to  stock  of  the  company  in  lien 
of  their  shares  in  the  association  is  beyond  all  question,  and  we 
think  it  is  equally  clear  that,  upon  a  refusal  to  issue  the  same,  an 
action  at  law  would  lie.  If  so,  why  should  a  bona  fide  assignee 
stand  upon  a  different  footing?  If  the  association,  upon  demand 
and  presentation  of  his  muniments  of  title,  had  refused  to  transfer 
the  san^e  upon  its  books,  a  court  of  equity  would  have  enforced  it,, 
and  if  the  association  had  in  the  mean  time  become  incorporated^ 
capable  of  suing  and  being  sued  at  law,  there  is  no  reason  why  the 
assignee  should  be  obliged  to  seek  relief  in  equity.  The  right,  then, 
of  an  associate  or  his  assignee  to  sue  the  appellant  for  its  refusal  to 
issue  certificates  of  stock  to  which  he  is  entitled,  does  not  differ  in 
principle  from  that  of  an  ordinary  assignee  of  stock.  If  any 
equities  existed  at  the  time  of  the  assignment,  or  have  intervened 
subsequent  thereto  and  prior  to  the  demand  of  the  assignee^  affect- 
ing the  interest  of  the  assignor  in  the  shares  thus  assigned,  if  the 
latter  was  indebted  to  the  association,  and  such  indebtedness  was 
under  the  articles  of  the  association  or  by-laws,  a  lien  on  the  shares 
of  the  assignor,  these  and  other  like  defenses  could  be  relied  on  in 
an  action  at  law  as  well  as  in  a  suit  in  equity. 

But  it  was  insisted,  that,  if  the  appellees  claim  as  assignees  of 
shares  of  the  association,  the  declaration  upon  its  face  shows  that 
the  transfer  was  not  made  on  its  books  in  pursuance  of  the  articles 
ana  by-laws  of  the  association.  The  legal  effect  of  a  provision  in 
the  charter  or  by-laws  of  a  corporation,  requiring  a  transfer  of  its 
stock  to  be  made  on  its  books,  has  often  been  the  subject-matter  of 
eontroversy,  and  although  a  literal  construction  has  been  given  in 
Connecticut  to  such  clauses,  yet  in  other  States,  and  in^he  supreme 
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court  of  the  United  States,  a  more  liberal  construction,  and  one  fitf 
more  in  accordance  with  their  spirit  and  meaning,  has  been  adopted. 
In  regard  to  such  provisions,  says  Ang.  &  Ames  on  Corp.,  §  354 : 
^' As  they  are  intended  merely  for  the  protection  of  the  interests  of 
th€  corporation,  no  effect  is  given  to  them  further  than  is  necessary 
to  effect  that  purpose.  It  is  necessary  that  an  incorporated  com- 
pany should  have  the  means  of  knowing  who  are  stockholders  and 
members,  in  order  that  they  may  know  to  whom  dividends  are  to 
be  paid,  and  who  are  entitled  to  vote  upon  the  stock;  and  where  tJie 
company  has  a  lien  upon  the  stock  for  debts  due  to  it  from  a  stock- 
holder, that  it  should  have  the  means  of  preventing  a  transfer  in 
derogation  of  its  own  rights.  To  secure  this  knowledge,  and  to 
enable  corporations  to  avail  themselves  of  their  lien  upon  the  stock 
of  the  company  without  danger  to  the  rights  of  purchasers,  these 
K'laiises  are  usually  ins3rted  in  their  charters,  or  form  a  part  of  their 
l*v-laws.  Accordingly,  where  transfers  of  stock  are  made  withont 
conforming  to  the  requisitions  of  the  charter  or  by-laws  in  making 
tiiem,  or  having  them  registered  on  the  books  of  the  company,  the 
better  opinion  decidedly  is,  that  the  transfer  passes  to  the  purchaser 
all  the  right  that  the  seller  had ;  and  that  such  provisions  do  not 
incapacitate  the  owner  of  the  stock  from  transferring  it  at  hit 
pleuiure,  by  way  of  equitable  assignment  of  his  interest  in  it,  sub- 
ject to  the  charter  rights  of  the  corjioraiion.  In  other  words,  such 
).rovisions,  whether  by  charter  or  by  law,  apply  solely  to  the  relation 
between  the  corporation  and  its  stockholders — to  the  questions, 
who  shall  vote,  to  whom  dividends  shall  be  paid ;  and  enable  the 
corporation  to  protect  any  lien  it  may  have  upon  the  stock,  or  equity 
in  it,  as  between  itself  and  the  stockholder  transferring  it"  And 
in  considering  this  question  Redficld  (Law  of  Kailw.,  vol.  1, 118) 
says  ^Hhe  assignee  need  only  make  his  right  known  to  the  com- 
pany, and  require  the  transfer  to  be  entered  upon  the  books  and 
his  title  becomes  perfected.**  In  accordance  with  these  views,  it 
has  been  repeatedly  decided  that  an  assignee  may  sue  a  corporation 
for  refusing  to  issue  or  transfer  certificates  of  stock,  although  the 
.'issignment  was  not  made  on  its  books  in  pursuance  of  the  charter 
and  by-laws.  Bank  of  Utica  v.  Smalleyy  2  Cow.  770;  SargetU  v. 
Franklin  Ins.  Co,,  8  Pick.  90 ;  Mechanics?  Bank  v.  New  York  41 
Xem  Haven  Railroad  Co.,  13  N.  Y.  624 ;  New  York  <§  New  Haven 
iiailroad  Co.  v.  Schuyler,  34  id.  80;  Oilbert  v.  Manchester  Iron 
Manufacturing  Co.,  11  Wend.  628;  Kortright  v.  Buffalo  Commercial 
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Banhy  20  Wend.  91.  In  the  cases  relied  on  by  the  appellant,  the 
qnestion  was,  whether  such  an  assignment  would  pass  title  against  a 
creditor  of  the  assignor  who  had  attached  the  stock  in  the  hands  of 
the  company  prior  to  a  transfer  on  its  books ;  or  against  a  stibsequerU 
purchaser  without  notice;  or  against  the  lien  of  the  company  .n 
the  stock  for  an  indebtedness  of  the  stockholder.  FisJier  v.  Essex 
Banhy  5  Gray,  378;  Blanchard  v.  Dedliam  Gas-light  Co.,  12  id.  215; 
Union  Bank  r.  Lairdy  2  Wheat  390 ;  Pinkerton  y.  Manchester  db 
Latarence  Railroady  42  N.  H.  427. 

If  such  is  the  effect  of  a  provision  of  this  kind  in  the  character  or 
by-laws  of  a  corporation,  we  see  no  reason  why  the  same  effect 
should  not  be  given  to  such  a  provision  in  the  articles  or  by-laws  of 
the  associationy  and  more  particularly  as  the  association  was  formed 
and  the  articles  adopted  with  a  view  of  being  incorporated  It  is 
not  to  be  presumed  that  such  a  provision  was  intended  to  better  the 
right  of  transfer  by  unreasonable  and  unnecessary  restraints,  but, 
on  the  contrary,  in  providing  that  the  shares  should  be  transferable, 
to  afford  every  facility  for  the  sale  and  convertibility  of  the  same 
consistent  with  safety  to  the  association. 

If,  then,  the  transfer  from  Brock,  although  not  made  on  the  books 
of  the  association,  passed  his  title  and  interest  in  the  shares  to  the 
api>ellees,  and  in  lieu  thereof,  they  became  entitled  to  the  stock  of 
the  appellant,  we  think  it  is  equally  clear  that,  upon  a  refusal  co 
issue  the  same,  an  action  may  be  maintained  in  their  names.  The 
shares  thus  assigned  may  differ  in  some  respects  from  an  ordinary 
chose  in  action^  and  may  be  regarded  as  the  muniments  and  evidence 
of  the  holder's  title  to  a  given  number  of  shares  in  the  property  and 
franchises  of  the  association,  yet,  nevertheless,  they  are  persons] 
property,  the  title  to  which  will  pass  by  a  transfer  and  delivery.  If 
the  transfer  is  not  made  on  the  books  of  the  association,  as  reouired 
by  the  articles  and  by-laws,  the  transferee  acquires  at  least  an  equi- 
table title,  which  it  was  the  duty  of  the  association  to  recognize  &:}.d 
permit  to  be  ripened  into  a  complete  legal  title,  and,  if  prior  to  & 
demand  it  had  become  incorporated,  it  was  equally  the  duty  of  tho 
company.  For  a  breach  of  this  duty,  a  duty  imposed  by  the  ver7 
terms  of  its  charter,  we  are  of  opinion  that  an  action  at  law  may  bi 
maintained  in  the  name  of  the  transferee. 

I5ut  it  is  further  contended,  that  it  does  not  appear  upon  the  fac: 
of  the  pleadings  that  the  appellees  are  bona  fde  assignees.  ITi^: 
declaration  however  avers  an  assignment  under  seal  by  Brock, 
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Accompanied  by  a  deliyerj  to  the  plaintiffs  of  tlie  certificates  of 
shares  attached  to  said  assignment,  and  further,  that,  under  a  cidl 
subsequently  made  by  the  appellant,  the  appellees  paid  to  its  treas- 
urer authorized  to  receiye  the  same  one  dollar  per  share  on  the  capital 
stock  to  which  they  were  entitled  by  reason  of  the  assignment  as 
aforesaid.  These  ayerments,  however,  it  is  said,  are  not  inconsistent 
with  a  mere  naked  power,  not  coupled  with  an  interest,  to  which  it 
may  be  replied  they  are  equally  consistent  with  an  interest  under 
^Q  power.  Moreover,  this  objection  is  not  modp  on  demurrer,  but 
on  a  motion  in  arrest  of  judgment^  and  on  Hk  irroiind  that  these 
averments  do  not  constitute  a  sufiScient  cause  oi  action  to  entitle 
the  plaintiffs  to  judgment  upon  a  verdict,  in  support  of  which  every 
fisdr  legal  intendment  is  to  be  made.  It  may  be  true  that  the  appel- 
lees must  be  bona  fide  2^gne&%  to  entitle  them  to  recover,  but  where 
the  declaration  avers  an  assigment  under  seal,  accompanied  by  a 
delivery  of  the  certificates  of  stock,  the  court  will,  on  a  motion  in 
arrest  of  judgment,  presume  that  the  assignment  was  made  for  a 
bona  fide  consideration,  and  that  the  jury  so  found.  We  are  not  to 
be  understood,  however,  as  intimating  that  the  declaration  would 
have  been  bad  even  on  demurrer,  because  it  does  not  aver  an  assign- 
ment for  a  valuable  consideration.  Crawford  v.  Brooke^  4  6111, 
aid ;  McDowell  v.  Goldsrnith,  6  Md.  343. 

But  it  is  also  contended,  that  the  act  of  incorporation,  as  set 
forth  in  the  declaration,  required  the  capital  stock  of  tlie  new  com- 
pany to  be  divided  among  the  members  in  proportion  to  their 
respective  interests  in  the  association,  to  be  by  them  ascertained  at 
the  time  of  the  acceptance  of  the  charter,  and  that  a  party  claim- 
ing a  transfer  of  shares  of  the  company  should  either  show  that  he 
or  his  assignor  was  the  actual  holder  of  the  stock  upon  the  books  of 
the  company,  or  that  he  or  his  assignor  had  such  an  interest,  by 
ascertainment  made  at  the  time  of  the  acceptance  of  the  act  of 
incorporation.  We  do  not  understand,  however,  't  is  contended 
that  this  ascertainment  was  a  condition preced&nt  to  the  organization 
of  the  company.  On  the  contrary,  it  was  admitted,  and  the  declar- 
•ution  avers,  that  the  charter  was  accepted,  and  all  the  pre-requisiles 
to  making  the  same  operative,  and  constituting  the  defendants  a  body 
corporate,  were  duly  complied  with.  Can  it  then  be  construed  as  a 
condition  precedent  to  the  right  to  sue  the  company  for  its  refusal 
to  issue  to  a  member  certificates  of  stock  to  which  he  claims  to  be 
•untitled  ?   Clearly  not  The  act  provided  that  an  acceptance  thereof 
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by  a  majority  of  the  members  should  be  binding  on  all,  and  various 
causes  might  operate  to  prevent  an  ascertainment  at  the  time  of  its 
acceptance.  In  fact,  the  very  majority  thus  accepting  might  refuse 
to  make  the  ascertainment  at  that  time,  and  not  being  a  condition  pre- 
cedent to  the  incorporation  of  the  company,  the  latter  would  be  enti- 
tied  to  all  the  property  of  the  association,  and,  according  to  the  view 
of  the  appellants,  the  members  would  be  obliged  to  seek  relief  in 
equity.  And  why  in  equity  ?  The  articles  of  association  provided 
Chat  the  beneficial  interest  in  the  properties,  rights  and  franchises 
thereof  should  be  divided  into  a  given  number  of  shares,  of  a  fiz^ 
and  determinate  value,  and  the  act  of  incorporation  provided,  that  the 
associates  should  be  entitled  to  the  stock  of  the  company  in  proper* 
tion  to  their  interests  in  the  association.  There  is  no  reason  why  this 
interest  could  not  be  ascertained,  subsequent  as  well  as  prior  to  the 
acceptance  of  the  charter.  True,  the  ascertainment  ought  to  have 
been  made  at  the  time  of  the  acceptance  of  tlie  charter,  but  the 
mere  failure  to  do  so  could  not-in  any  manner  affect  the  right  of  an 
associate  of  his  transferee  to  the  stock  of  the  company  to  which 
they  were  entitled,  under  its  charter,  in  lieu  of  their  shares  in  the 
association.  If,  prior  to  notice  and  demand  by  the  appellees,  the 
company  had  ascertained  the  number  of  shares  to  which  Brock  was 
entitled  as  an  associate,  and  had  issued  the  same  to  him,  or  any  one 
claiming  under  him,  or  if,  by  reason  of  an  indebtedness  by  him  to 
the  association,  he  vrss  not  entitled  to  the  stock  claimed  by  the 
^>pellees,  these,  and  other  like  defenses,  could  and  ought  to  have 
been  relied  on  at  the  trial  below. 

This  brings  us  to  the  last  reaaon  urged  in  support  of  this  motion, 
namely:  that  in  all  the  counts  of  the  declaration  the  claim  of  dama- 
ges embraces,  not  only  compensation  for  the  stock,  but  the  dividends 
accrued  thereon.  It  does  not  occur  to  us  as  being  very  unreasona- 
ble, that,  in  a  suit  against  a  corporation  for  refusing  to  issue  certifi- 
cates of  stock  to  a  party  entitled  to  the  same,  he  should,  in  addition 
to  the  value  of  the  stock,  be  allowed  the  dividends  which  had  accrued 
thereon  prior  to  the  demand.  If  he  is  entitled  to  the  stock,  he  is  also 
entitled  to  the  dividends,  and  we  know  of  no  rule  of  pleading  which 
forbids  his  claiming  damages  in  the  declaration  for  wrongfully  with- 
holding the  same.  An  action  at  law,  against  a  corporation  for  refusing 
to  issue  or  transfer  stock,  is  a  convenient  common-law  remedy  to  obtain 
compensation  in  damages,  in  lieu  of  a  proceeding  in  equity  for 
q)ecific  performance.  In  The  King  v.  The  Bank  ofFfigland,  1  Doug 
7oL.  VL  —  52 
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523,  Lord  Mansfield  refused  a  mandamus  to  compel  a  bank  to  enter 
a  transfer  of  stock  on  its  books,  apon  the  ground  that  an  action 
would  lie  at  law  for  complete  satisfaction^  equivalent  to  the  spec^ 
remedy  by  mandamus.  Now  it  is  very  clear,  that,  in  cases  wherft 
equity  has  jurisdiction,  courts  have  not  only  decreed  that  the  certifl* 
cates  of  stock  should  issue  or  be  transferred,  but,  in  addition,  have 
decreed  payment  of  the  dividends  which  may  have  accrued.  In 
]  owman  Cheto  and  Wm^  Ooldsborough  v.  Tlie  Bankof  Balt.^  14  Md. 
299,  this  court  decreed,  that  the  bank  should  make  the  transfer  as 
prayed  in  the  bill  of  the  complaint,  and  also  pay  the  dividends 
accrued  thereon,  with  interest  on  the  same.  In  an  action  at  law,  a 
party  may  not  be  able  to  enforce  a  specific  performance,  yet  he  ought 
to  be  entitled  to  complete  satisfaction,  equivalent  to  specific  relief 
in  equity,  and  if  he  can  only  recover  the  value  of  the  stock  at  the 
time  of  the  demand,  with  interest  to  the  day  of  sale,  it  is  very  clear 
he  gets  no  compensation  for  dividends  which  have  accrued  prior 
thereto,  for  the  interest  allowed  is  in  lieu  of  dividends  accruing 
subsequent  to  the  demand.  A  party  would  therefore  be  compelled 
to  bring  a  suit  for  the  value  of  his  stock,  and  another  suit  to  recover 
the  dividends  declared  thereon. 

In  the  cases  cited  by  the  appellant,  the  question  was  as  to  the 
measure  of  damages,  in  regard  to  the  stock  itself  whether  the  plain* 
tiff  was  entitled  to  recover  the  value  of  the  same  at  the  time  of  the 
demandy  or  the  value  at  the  time  when  the  same  ought  to  have  been 
transferred;  or  the  value  at  the  time  of  the  trial,  or  at  any  inter* 
mediate  period.  In  such  cases,  the  general  rule  is,  that  the  plaintiff 
is  entitled  to  recover  the  value  of  the  stock  at  the  time  of  the 
demand,  with  interest  thereon.  The  question  however  as  to  the 
right  to  recover,  in  addition  thereto,  the  dividends  which  may  have 
accrued  prior  to  the  demand,  did  not  arise,  and  was  not  considered 
in  any  of  these  cases. 

We  see  nothing,  therefore,  either  on  principle  or  upon  authority, 
to  prevent  a  party  from  claiming,  in  the  same  suit,  the  value  of  the 
stock,  together  with  the  dividends  due  thereon ;  and  in  such  a  case> 
the  measure  of  damages  would  be  the  value  of  the  stock  at  the  time 
of  the  demand,  together  with  the  dividends  accrued  thereon  at  that 
time,  with  interest  to  the  day  of  trial.  And  such  is  the  claim  made 
in  the  plaintiff's  declaration.  It  was  said  in  argument,  that  dam- 
ages were  allowed  by  the  jury  to  the  day  of  trial,  but  they  are 
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assessed  generally,  and  it  is  not  for  as  to  say,  on  a  motion  in  arrest 
of  judgment,  that  the  jnry  hare  assessed  other  damages  not  claimed 
in  the  declaration. 

Order  affirmed. 


Itbs,  appellant,  y.  Boslst. 

(»Md.Ml) 

Fremiwe  ry  n/oiU — hkuik  indoreemeni  —  exteneUm  of  time  ofpapi%enL 

A  piomiMNirj  note  signed  hj  Q,  and  indorsed  in  blank  hj  I.  was  delivered  to  B. 
to  seeoie  a  loan.  HM,  that,  hj  oonclnsion  of  law,  I.  was  responsible  as  jolni> 
maker. 

A  promise  to  extend  the  time  of  the  payment  of  a  promissorj  note,  made  after 
its  maturity  and  without  oonsideration,  cannot  be  enforced ;  and  such  prom- 
ise,  founded  on  an  increase  of  interest  to  a  usurious  rate,  is  Ukewiae  without 
legal  consideration  and  void.  , 

AonoK  on  a  promissory  note.  The  opinion  states  the  facts.  At 
the  trial  the  following  prayers  of  defendant  were  rejected : 

3.  '^If  the  jury  find  from  the  evidence  that  the  defendant  placed 
his  name  on  the  back  of  the  note  sued  on  as  indorser,  and  that  the 
plaintiff  accepted  him  as  security  for  the  maker  of  said  note,  in  the 
capacity  of  indorser  on  said  note,  then  their  verdict  must  be  for  the 
defendant,  nnless  they  find  that  payment  of  said  note  was  duly 
demanded  of  the  maker  at  maturity,  and  the  same  was  not  paid,  and 
that  due  notice  by  protest  was  given  to  the  defendant." 

4  **  If  the  jury  find  from  the  evidence  that  the  defendant  placed 
his  name  upon  the  back  of  the  note  sued  on  as  indorser,  then  their 
verdict  must  be  for  the  defendant,  nnless  they  find  that  payment  of 
said  note  was  duly  demanded  of  the  maker  at  maturity,  and  the 
same  was  not  paid,  and  that  due  notice  by  protest  was  given  to  the 
defendant'' 

5.  **  If  the  jury  find  from  the  evidence  that  the  defendant  placed 
his  name  on  the  back  of  the  note  sued  on  in  this  case,  as  security 
for  Elisha  J.  Guyton,  the  maker  of  said  note,  and  that  at  the  ma- 
turity of  said  note  the  said  Guyton  offered  to  pay  the  same,  and  that 
the  plaintiff  did  not  accept  the  said  payment,  but  did  accept  from 
the  said  Guyton  the  interest  on  said  note,  at  eight  per  cent  pel 
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annum,  and,  in  consideration  of  the  payment  thereof,  and  of  the  pay* 
ment  of  the  same  rate  of  interest  for  another  year,  agreed  with  the 
eaid  Guyton  that  he  should  retain  the  money  for  which  said  prom- 
issory note  had  been  given,  for  another  year,  then  their  verdict  most 
be  for  the  defendant" 

The  court,  among  others,  gave  the  following  instruction  to  the 
juif' 

'^  If  the  jury  shall  find  from  the  evidence  that  E.  J.  Guyton  wished 
to  obtain  a  loan  from  the  plaintiff  of  $1,000,  and  offered  to  give 
him  a  promissory  note  for  the  same,  indorsed  by  a  certain 
James  S.  Suter  and  Charles  T.  Guyton,  and  that  said  E.  J.  Guy- 
ton  did  not  obtain  said  indorsements,  but  •  returned  with  the 
promissory  note  offered  in  evidence,  with  all  the  signatures  now 
found  thereon,  including  the  name  of  the  defendant  (if  they  find 
that  the  defendant  had  before  that  time  signed  his  said  name  there- 
on) ;  and  if  they  further  find  that  said  note  was  then  passed  to  the 
plaintiff  for  an  advance  or  loan,  then  made  thereon,  of  $1,000,  then 
the  defendant  is  bound  as  a  maker  of  said  promissory  note,  and  the 
plaintiff  is  entitled  to  recover." 

Judgment  for  plaintifil    Defendant  appealed. 


Thoffuu  8.  Boer  and  John  T.  McOlone^  for  appellant^  as  to  the 
bility  of  appellant,  cited  Story  on  Promissory  Notes,  §§  473-481 ; 
HaU  V.  Newcomb,  3  Hill,  233 ;  S.  C,  7  id.  416 ;  Moore  v.  Gross,  19  N. 
Y.  227 ;  Hoffman  £  Rizer  v.  Coombs^  9  Gill,  284 ;  Spies  v.  Oibnors 
St  aly  1  N.  Y.  321 ;  13  Smedes  &  Marsh.  617.  As  to  the  effect  of  the 
agreement  to  extend  time  of  payment,  they  cited  Baker  v.  Briggs,  8 
Pick.  122-130;  Chute  v.  Paitee^  37  Me.  102;'  Wheat  y.  Kendall,  6 
N.  H.  504 ;  Bailey  v.  Adams,  10  id.  162 ;  FowUr  v.  Brooks,  13  id.  240 ; 
Cooper  V.  GUbbs  i  Cordon,  4  Mc  Lean,  401. 

N.  Rufus  Gill,  for  appellee,  argned  that  the  evidence  rejected  was 
properly  rejected,  and  cited  Yates  v.  Donaldson,  5  Md.  389 ;  Fentom 
V.  Pocock,  6  Taunt.  192 ;  Ourstairs  v.  RoUeston,  id.  551 ;  Story  on 
Promissory  Notes,  §  418 ;  Byles  on  Bills  (4th  Am.  ed.),  310  (192) ; 
Nash  V.  Skinner,  12  Vt.  219  ;  Essex  Co.  v.  Edmands,  12  Gray,  273. 

The  position  of  appellant  was  that  of  principal  or  joint-makei 
Sullivan  v.  Violett  &  Dempscy,  6  Gill,  181 ;  Rey  v.  Simpson,  22  How. 
(U.  S.)  341 ;  Moies  v.  Bird,  11  Mass.  436;  Baker  v.  Block,  30  Mo. 
225 ;  Story  on  Promissory  Notes  (6th  ed.),  635,  note  2 ;  Essex  Co,  v. 
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Edmands,  12  Gray,  273 ;  Childs  v.  Wyman^  44  Me.  433 ;  Quin  v. 
**^ierne,  26  Ga.  223 ;  Edwards  on  Promissory  Notes  and  Bills  of  Ex- 
change, 273;  Nash  y.  SkinneVy  12  Vt.  219.  An  agreement  for  a 
usarious  consideration  is  nudum  pactum,  Yates  v.  Donaldson^  5  Md. 
389  ;  Hoffman  £  Rizer  v.  Coomhs^  9  Gill,  285 ;  Hunter  v.  Vanhom- 
horst  (6  Co.,  1  Md.  513 ;  Manley  v.  Boy  cot,  18  Eng.  L.  &  Eq.  351 ;  Per- 
fect V.  Musgrave,  6  Price,  111 ;  Story  on  Promissory  Notes,  §  421 ; 
Tlie  Planter^  Bank,  P.  O.  Co.  v.  Sellman,  2  Gill.  &  Johns.  230. 

Brent,  J.  This  action  was  instituted  by  Bosley,  the  appellee,  to 
i-ecover  the  amount  of  a  promissory  note,  dated  the  6th  of  April, 
1868,  for  $1,000,  payable  twelve  months  after  date,  to  his  order.  Tt 
is  signed  by  Elisha  J.  Guyton  and  indorsed  in  blank  by  Charles  T. 
Guyton  and  William  M.  Ives,  the  appellant. 

The  note  was  delivered  to  Bosley  by  Guyton,  the  drawer,  to 
secure  the  payment  of  $1,000  which  he  had  loaned  him,  and  the 
principal  question  presented  in  the  case  is  the  character  of  Ives* 
liability  —  the  appellee,  Bosley,  claiming  that  he  is  liable  as  maker 
of  the  note,  while  the  appellant,  Ives,  insists  that  he  only  became 
liable  as  indoraer. 

After  the  plaintiff  had  proved  the  signatures  to  the  note,  and 
that  they  were  all  upon  it  when  it  was  brought  and  delivered  to 
him  for  the  payment  of  the  money  which  he  then  loaned,  the 
defendant  offered  to  prove,  by  his  own  testimony,  that,  at  the  time 
he  placed  his  name  upon  the  back  of  the  note,  he  signed  it  as 
indoTfier.  Upon  objection  being  made  by  the  plaintiff  to  this  testi- 
mony, the  court  ruled  it  inadmissible,  and  this  forms  the  subject  of 
the  first  bill  of  exceptions. 

The  obligation  of  Ives,  as  established  by  the  proof  of  the  plain- 
tiff, is  clearly  that  of  an  original  promisor.  At  the  time  of  the 
transaction  between  Bosley  and  Guyton,  which  resulted  in  the  loan 
to  the  latter  of  11,000,  the  note  in  question  was  delivered  to  Bosley, 
filled  up  with  his  name,  as  payee,  signed  by  E.  J.  Guyton,  and 
indorsed  in  blank  by  Charles  T.  Guyton  and  Wm.  M.  Ives,  the 
appellant  It  was  delivered  to  Bosley  to,  secure  the  money  which  he 
had  loaned,  and  was  so  accepted  by  him.  These  facts  establish,  by 
conclusion  of  law,  the  responsibility  of  Ives  as  a  joint  maker  oi 
original  promisor.  Essex  Co.  v.  Edmands  et  ah,  12  Gray,  274 ;  Sylves- 
ter, Evfr,  V.  Downer.  20  Vt.  356 ;  Rey  et  al.  v.  Simpson,  22  How.  341  ; 
Sullivan  v.  Violctt  £  Dempsey,  0  Gill.  181.    It  is  true,  as  was  urged 
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in  the  argament,  that  the  contract  entered  into  by  a  blank  indorse- 
ment will  generally  receive  such  a  construction  as  will  give  effect  to 
the  intention  of  the  parties,  and  that  parol  evidence  will  be  admitted 
to  show  aud  explain  what  liabilities  were  intended  to  be  assumed  at 
the  time  of  the  transaction.  Story  on  Prom.  Notes,  §§  58, 59 ;  20  Vt 
359 ;  22  How.  351.  If,  however,  the  contract  set  up  is  different  from 
that  which  attaches  by  presumption  of  law,  it  must  be  established 
by  proof,  showing  that  both  parties,  promisor  and  promisee,  so 
intended  and  agreed.  Were  it  otherwise,  a  creditor  who,  in  the 
utmost  good  faith,  bikes  a  note  similar  to  the  one  in  the  present 
ease,  could  readily  be  defrauded  by  an  agreement  between  the  drawer 
and  a  blank  indorser.  In  the  case  of  Rey  ei  al.  v.  SimpsoUy  above 
referred  to,  the  supreme  court  of  the  United  States  say :  "  When  a 
promissory  note,  made  payable  to  a  particular  person  or  order,  *  *  * 
18  first  indorsed  by  a  thirtl  person,  such  third  poison  is  held  to  be  an 
original  promisor,  guarantor  or  indorser,  according  to  the  nature  of 
the  transaction  and  the  underetanding  of  the  parties  at  the  time 
the  transaction  took  place.  If  he  put  his  name  on  the  back  of  the 
note  at  the  time  it  was  made,  as  suretv  for  the  maker  and  for  his 
accommodation,  to  give  him  credit  with  the  payee,  or  if  he  partici- 
pated in  the  consideration  for  which  the  note  was  given,  ha  must 
be  considered  a  joint  maker  of  the  note.  On  the  other  hand,  if  his 
mdorsement  was  subsequent  to  the  making  of  the  note,  and  he  put 
his  name  there  at  the  request  of  the  maker,  pursuant  to  a  contract 
with  the  payee  for  further  indulgence  or  forbearance,  he  can  only  be 
held  as  gfuarantor.  But  if  the  note  was  intended  for  discount,  and 
he  put  his  name  on  the  back  of  it  with  the  understanding  of  all  the 
parties  thai  his  indorsement  would  be  inoperative  until  it  was 
indorsed  by  the  payee,  he  would  then  be  liable  only  as  a  second 
indorser  in  a  commercial  sense,  and,  as  such,  would  clearly  be  en- 
titled to  the  privileges  which  belong  to  such  indorsers.*'  Applying 
these  principles  to  the  present  case,  it  is  clear  that  the  defendant 
cannot  avoid  the  liability  of  a  joint  promisor,  which  the  law  ha« 
attached  to  his  blank  indorsement,  unless  he  proves  a  different 
understanding  of  all  the  parties.  The  conclusion,  therefore,  neces- 
sarily follows,  that  testimony  which  does  not  tend  to  establish  such 
a  general  understanding  is  inadmissible.  The  proof  offered  and 
rejected  by  the  court  below  was,  that  Guyton,  the  drawer  of  the 
note,  ''came  to  the  store  of  the  defendant  and  asked  him  to  indorse 
die  note  in  question  for  his,  Guyton's,  benefit,  and  that  he  signed 


OCTOBER  TEBM,  1871.  Ab 


Ive0  ▼.  Bode/. 


his  name  on  the  back  of  aaid  note  as  indorser."  It  is  not  p.ec^itd-^ 
that  Bosley  was  present  at  any  such  agreement,  or  knew  of  it,  or  m 
any  way  assented  to  it 

The  next  exception  is  taken  to  the  granting  of  the  second  pn»/€r 
of  the  plaintiff,  the  rejection  of  the  third,  fourth  and  filth  prayen 
of  the  defendant,  and  the  additional  mstruction  given  by  the  court. 

The  objection  to  the  second  prayer  of  the  plaintiff  was  abandoned 
at  the  argument,  and  this  brings  us  to  the  consideration  of  the  pro- 
priety of  rejecting  the  third,  fourth  and  fifth  prayers  offered  by  the 
defendant  Both  the  third  and  fourth  prayers  proceed  upon  the 
theory  that  the  defendant,  Ives,  signed  the  note  as  indorser.  There 
is  no  testimony  in  the  case  from  which  the  jury  would  have  been 
justified  in  reaching  such  a  conclusion.  All  the  proof  fixes  upon 
him  the  liability  of  maker,  and  in  that  capacity  only  was  it  attempted 
to  hold  him  liable.  As  there  was  no  testimony,  therefore,  to  support 
these  prayers,  they  were  properJy  rejected. 

The  fifth  prayer  of  the  defendant,  which  presents  the  question 
whether  the  defendant  was  discharged  from  liability  by  an  agreement 
of  the  plaintiff  to  allow  the  drawer  of  the  note  to  retain  the  money 
after  he  had  offered  to  pay  it,  could  not  have  been  granted  upon  the 
evidence  in  the  case.  The  theory  of  the  prayer  is  made  to  rest  upon 
the  fact  that  the  defendant  was  security  only,  and  submits  to  the 
jury  to  find  whether  he  was  so  or  not  This  was  clearly  not  a  ques- 
tion proper  to  be  submitted,  upon  the  evidence  in  the  case,  to  their 
finding.  No  matter  what  may  have  been  the  equities  between  Guy- 
ton  and  Ives  so  far  as  this  plaintiff  was  concerned,  the  legal  relation 
and  liability  of  Ives  to  him,  if  any,  was  that  of  joint  maker  or  origi- 
nal promisor  upon  the  note.  But  apart  from  this,  the  evidence  in 
the  case  did  not  justify  the  granting  of  the  instruction.,  even  assuming 
that  Ives  was  to  be  treated  as  a  security.  The  only  evidence,  in 
regard  to  an  extension  of  time  after  the  maturity  of  the  note,  was 
the  testimony  of  Guyton,  who  proved  that  when  the  note  fell  due 
he  told  Bosley  he  was  ready  to  pay  it,  "  but  would  rather  keep  the 
money  if  Bosley  did  not  want  it;  that  Bosley  said  he  didn*t  want  it 
.-—all  he  wanted  was  the  interest;  that  witness  and  Boslev  had  a 
conversation  about  the  rate  of  interest  for  the  next  year;  that 
witness  asked  Bosley  if  he  couldn't  take  less,  and  Bosley  answered 
he  couldn't  take  less  than  the  same  rate,  eight  per  cent,  and  that 
witness  paid  him  the  interest  for  the  year  past,  and  that  Bosley  never 
made  any  further  application  for  payment  until  April,  1870.'*  There 
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18  certainly  nothing  disclosed  by  this  proof  which  establishes  any 
such  contract  as  woald  have  prevented  a  sait  by  Bosley  against 
Guyton,  or  would  have  deprived  Ives  of  the  right  of  paying  a  note 
at  any  time  after  its  maturity.  The  agreement  was  a  mere  promise 
of  indulgence  without  any  consideration  to  support  it,  and  not 
therefore  a  binding  obligation  upon  either  party.  The  terms  of  the 
loan  were  not  changed,  or  a  new  debt  created  between  the  parties. 
The  interest  spoken  of  was  the  rate  that  had  been  fixed  upon  and 
understood  for  the  first  year  of  the  loan,  and  does  not  seem  to  have 
been  a  matter  mentioned  by  the  parties  until  after  Bosley  had 
promised  to  give  further  time  for  the  payment  of  the  debt  But 
even  if  the  time  had  been  extended  upon  the  express  understanding 
that  eight'  per  cent  interest  was  to  be  paid,  the  agreement  would 
still  be  treated  in  law  as  nudum  pactum.  The  payment  of  usurious 
interest  cannot  be  enforced,  and  a  promise  to  pay  it  cannot  therefore 
be  held  to  constitute  a  good  and  legal  consideration.  The  question 
presented  by  this  prayer  arose  upon  a  very  similar  state  of  facts  in 
the  case  of  Hoffman  <£  Rizer  v.  Coombs,  9  Gill,  ^84.  In  that  case 
the  defendants,  who  had  indorsed  the  promissory  note  sued  upon, 
claimed  that  they  were  discharged  from  all  liability  on  it,  upon  the 
ground  that  the  payee  and  holder  of  the  note  had  agreed  that  the 
drawer,  who  offered,  to  pay  it  at  maturity,  should  retain  the  money 
for  a  longer  time.  But  this  court,  in  affirming  the  ruling  of  the 
court  below,  held  that  the  agreement  was  nudum  pactum,  and  did 
not  operate  to  discharge  the  defendants  from  liability.  The  present 
prayer  comes  within  the  doctrine  announced  by  this  decision,  and 
we  think  it  was  properly  refused. 

It  follows,  from  the  views  already  expressed,  that  the  additional 
mstruction  given  by  the  court  properly  announces  the  law  of  this 
case.  It  presents  for  the  finding  of  the  jury  the  important  facts 
given  in  proof,  and  if  they  are  found  to  be  true,  the  conclusion  of 
law  attaches,  that  Ives  was  an  original  promisor  or  maker  of  the 
note  sued  upon,  and  as  such  was  liable  in  the  present  action  to 
Bosley,  the  payee  and  holder. 

Finding  no  error  in  the  rulings  of  the  court  below  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 
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agent. 

Plalntift,  del  eredere  agents  of  S.  &  Sons,  for  the  aale  of  the  "  SimpBon  prints* 
consigned  some  of  the  goods  to  G.  O.  &  Co.,  oommiasion  merchants  in  a 
neighboring  city,  to  be  sold.  G.  O.  &  Co.  made  sales  to  defendants  in  their 
own  name,  and,  before  receiving  pajment,  failed ;  whereupon  plaintiffs  noti- 
fied defendants  to  pay  the  amount  of  sales  to  them,  and  not  to  G.  O.  &  Co. 
Upon  defendants  refusing  to  recognize  their  claim,  plaintiffs  brought  suit, 
wherein  it  was  held,  that  they  could  maintain  the  action,  and  that  defendants 
could  not  set  off  a  claim  against  G.  O.  &  Co.  originating  before  the  sale  of 
the  goods. 

AcTiOK  brought  by  the  appellees,  merchants  of  Philadelphia, 
against  the  appellants,  to  recover  the  amount  of  an  accoant  for 
goods  sold  to  the  latter  by  Goodwin,  Oliver  &  Co.,  factors  and  com- 
mission merchants  of  Baltimore,  to  whom  the  appellees  had  con- 
signed goods  for  sale. 

The  appellees  were  del  credere  agents  or  factors  of  William  Simp- 
ton  &  Sons,  for  the  sale  of  what  is  known  as  "  Simpson's  prints." 
They  consigned  to  Goodwin,  Oliver  &  Co.  quantities  of  these  goods 
to  be  sold  on  their  account;  and  the  latter  sold  to  the  appellants  on 
the  3d,  7th  and  12th  of  January,  18T1,  parcels  of  such  goods, 
amounting  in  the  aggregate  to  the  sum  of  ^1,032.  These  sales 
were  on  a  credit  of  thirty  days,  and  before  the  accounts  were  all 
collectible,  and  before  any  of  them  had  been  paid,  Goodwin,  Oliver 
&  Co.  failed,  and  without  accounting  in  anyway  to  their  principals, 
the  appellees,  for  the  amount  of  the  proceeds  of  sale. 

Immediately  after  the  failure  of  these  Baltimore  factors,  the 
appellants  were  notified  to  pay  the  amount  of  sales  to  the  ai)pollee8, 
and  not  to  Goodwin,  Oliver  &  Co. ;  and,  upon  their  declining  to 
recognize  the  claim  of  the  appellees,  this  suit  was  brought. 

At  the  trial  the  plaintiffs  offered  the  following  prayers : 

1.  "If  the  juiy  find  that  the  plaintiffs  were  the  agents  for  the 

sale  of  the  goods  of  the  manufacturer  under  a  contract  to  guaranty 

all  sales,  and  that  the  goods  in  controversy  were  received  by  the 

plaintiffs  from  the  manufacturer  nnder  said  contract,  and  thai  me 
Vol.  VI.— 53 
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plaintifb  consigned  said  goods  to  Goodwin,  Oliver  &  Co.,  to  be  sold 
on  commission  for  account  of  the  plaintiffs,  then  the  plaintiffs  are 
io  far  principals  or  owners  as  to  said  goods,  as  to  entitle  them  to 
bring  this  action  in  their  own  names. 

2.  ^'If  the  jury  shall  find  that  Messrs.  Goodwin,  Oliver  &  Co. 
were  the  agents  of  the  plaintiffs  for  the  sale  of  the  goods  mentioned 
in  the  three  bills  offered  in  eyidence,  dated  Jan.  3,  Jan.  7  and  Jan. 
12, 1871,  and  that  they  sold  and  delivered  the  goods  to  the  defend- 
ants, and  also  shall  find  that  the  defendants,  at  the  dates  of  said 
purchases,  had  reason  to  belieye  that  Goodwin,  Oliver  &  Co.  were  not 
the  actual  and  bona  fide  owners  of  the  goods,  then  their  yerdict 
should  be  for  the  plaintiffs,  even  if  they  believe  that  the  defendants 
then  thought  that  said  Goodwin,  Oliver  &  Co.  were  agents  for  the 
manufacturers  of  the  goods,  and  not  for  the  plaintiffs. 

3.  ^'  If  the  juiy  shall  find  that  the  plaintiffs  were  &e  owners  of 
the  goods  mentioned  in  evidence,  as  such  ownership  is  defined  in 
the  plaintiffs'  first  prayer,  and  that  they  consigned  said  goods  to 
Goodwin,  Oliver  &  Co.  for  sale  by  them  on  commission,  as  their 
factors  or  agents,  for  account  of  the  plaintiff^  and  that  Goodwin, 
Oliver  &  Co.  sold  and  delivered  said  goods  to  the  defendants  as 
offered  in  evidence,  and  that  before  said  goods  were  paid  for,  Good- 
win, Oliver  &  Co.  became  insolvent,  and  that  the  defendants  received 
the  notice  of  the  claim  of  the  plaintiffs  for  the  price  of  said  goods  as 
offered  in  evidence,  and  that  said  goods  have  not  been  paid  for,  then 
the  plaintiffs  are  entitled  to  recover  the  amount  remaining  unpaid 
of  the  price  of  said  goods,  less  such  commissions  as  the  jury  may 
find  to  have  been  due  to  Goodwin,  Oliver  &  Co.  from  the  plaintiffs 
for  sale  of  said  goods,  and  that,  under  the  evidence  of  this  case, 
the  defendants  are  not  entitled  to  the  benefit  of  any  set-off  against 
the  plaintiffs,  on  account  of  moneys  loaned  by  them  to  Goodwin, 
Oliver  &  Co.,  as  offered  in  evidence." 

Defendants  offered  the  following  prayers : 

1.  ''That  if  the  jury  find  that  the  plaintiffs,  doing  business  as 
merchants  in  Philadelphia^  consigned  to  Goodwin,  Oliver  &  Co., 
doing  business  as  commission  merchants  in  the  city  of  Baltimore, 
certain  goods  to  be  sold  by  them,  and  that  they  sold  said  goods  in 
their  own  name  as  principals,  with  the  authority  of  the  plaintiffs,  to 
the  defendants,  and  that  the  defendants  dealt  with  Goodwin,  Oli:  er 
&  Co.  as,  and  believed  them  to  be,  the  principals  in  the  transaction ; 
and  if  the  jury  shall  further  find,  that  before  the  said  defendants 
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bad  any  knowledge  or  notice  that  said  Goodwin^  Oliver  &  Go.  were 
not  tiie  principals  in  the  transaction,  defendants  lent  to  said'  Good- 
win, Oliver  &  Go.  the  sum  of  $4,250,  as  stated  in  the  evidence,  and 
that  said  sum  remains  due  and  unpaid,  then  the  defendants  are 
entitled  to  set  off  so  much  thereof  in  this  action  as  shall  be  sufficient 
to  settle  and  pay  the  claim  of  the  plaintiffs. 

2.  ^  If  the  jury  shaU  find  the  facts  stated  in  the  defendants'  first 
prayer,  and  shall  further  find  that  the  plaintiffs  were  the  agents  in 
Philadelphia  for  the  sale  of  the  goods,  for  the  proceeds  of  sale  of 
which  suit  is  brought  in  this  case,  and  that  they  represented  to  the 
defendants  that  they  were  such  agents,  and  did  not  inform  the 
defendants  until  after  said  goods  were  sold,  and  until  after  Goodwin, 
Oliver  &  Go.  had  failed  in  business,  that  they  had  interest  in  said 
goods,  although  they  knew  of  the  sale  thereof  to  the  defendants,  but 
by  their  conduct  and  representations,  as  given  in  evidence,  induced 
the  defendants  to  believe  that  they  had  no  interest  in  the  same,  then 
the  defendants  are  entitled  to  the  set-off  as  stated  in  their  first 
prayer. 

3.  '^  That  the  plaintiffs  cannot  recover  on  the  evidence  which  they 
have  given,  because  said  evidence  shows  that  th^y  were  agents  for 
the  saie  of  the  goods,  for  the  proceeds  of  sale  of  which  this  suit  is 
brought,  and  not  the  owners  thereof. 

4.  "  That  the  plaintiffs  are  not  entitled  to  recover  in  this  case, 
nnless  the  jury  find  from  the  evidence  that  the  plaintiffs  paid  to  the 
4>wners  of  the  goods,  for  the  proceeds  of  the  sale  of  which  suit  is 
brought,  the  price  of  said  goods  before  suit  was  brought  in  this  case. 

5.  ^  That  if  the  jury  find  the  facts  stated  in  their  first  prayer,  and 
further  find  that  the  loan  therein  mentioned,  of  $4,250  by  the 
defendants  to  Goodwin,  Oliver  &  Go.,  was  made  in  the  course  of 
dealing  between  the  defendants,  and  said  Goodwin,  Oliver  &  Co. 
acting  as  agents  or  factors  for  the  plaintiffs,  then  the  defendants  are 
entitled  to  set  off  so  much  thereof  in  this  action  as  shall  be  sufficient 
to  pay  the  claim  of  the  plaintiffs." 

The  court  granted  plaintiffs'  prayers,  but  refused  those  of  defend- 
ants.   Judgment  for  plaintiffs ;  appeal  by  defendants. 

Arthur  Geo.  Brawn  and  Oeo,  Wm.  Brown,  for  appellants,  argued, 
that  equity  prevented  plaintiffs  from  now  coming  forward  and  dis- 
closing themselves  for  the  purpose  of  depriving  defendants  of  their 
•et-off.    2  Kenf  8  Com.  632 ;  Smith's  Mer.  Law  (3d  €d.)  202-204 ; 
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Broom  on  Parties,  56  Law  Lib.  45 ;  2  Smith's  Lead.  Gas.  642.  Plain* 
tiffs  being  simply  agents,  and  the  contract  not  being  in  their  name, 
could  not  sue.  Lewis  y.  BreJimey  33  Md.  428 ;  Broom  on  Parties^ 
56  Law  Lib.  44 ;  JV.  J.  S.  Nav.  Co.  v.  Merchants*  Banky  6  How.  381 ; 
Oelriclis  v.  Fordy  21  Md.  489,  501,  507 ;  Ford  v.  WiUiams,  21  How. 
287,  289 ;  3  Rob.  Pr.  57 ;  2  Kent's  Com.  632 ;  Wilson  v.  Sniithy  3 
How.  763,  770 ;  Seignior  v.  Walmery  Godbolt,  360 ;  Smith's  Mer.  Law 
(3d  ed.)  152,  202,  203,  204;  Broom's  Com.  Law,  539;  Broom  on 
Parties,  56  Law  Lib.  46 ;  Roscoe's  N.  P.  Ev.  (12th  ed.)  97 ;  Dicey 
'on  Parties  to  Actions,  143 ;  SchmaUz  v.  Avert/y  16  Ad.  &  £11.  N.  S. 
655  ;  Houghton  v.  MattheiaSy  3  Bos.  &  Pal.  485 ;  Bramble  v.  Spillery 
21  L.  T.  N.  S.  672 ;  C.  P.  (S.  C.)  18  W.  B.  316 ;  Fisher's  Digest* 
1870,  p.  270,  which  condenses  the  case  of  Bramble  v.  Spiller  thus; 
*'  When  a  del  credere  agent  sells  for  a  disclosed  principal,  he  cannot 
sue  the  purchaser  on  the  contnict  of  sale  in  his  own  name."  Fairlie 
V.  Dentouy  39  L.  J.  C.  L.  Exch.  107 ;  Roscoe's  N.  P.  Ev.  (12th  ed.) 
addenda  to  p.  97 ;  Addison  on  Cont.  (6th  ed.)  598 ;  Benjamin  on 
Sales,  548 ;  1  Parsons  on  Cont.  (5th  ed.)  91 ;  TJiompso7i  v.  PerkinSy  3 
Mason,  232 ;  Paley  on  Agency,  ch.  6,  §  1 ;  Warner  v.  McKay y  1  Mees. 
&  Wels.  591 ;  Browne  on  Actions,  45  Law.  Lib.  161,  marg.y  and 
cases  cited,  note  r  ;  1  Selw.  N.  P.  (13th  ed.)  735 ;  Broom  on  Parties. 

56  Law  Lib.  46 ;  Sangston  y.  Maitland,  11  Gill.  &  Johns.  286,  288, 
297.  The  defendants  were  entitled  to  the  set-off.  Senienza  v. 
Brinsletjy  114  Eng.  C.  L.  477 ;  1  Selw.  N.  P.  (13th  ed.)  735 ;  Sangston 
V.  Maitlandy  11  Gill.  &  Johns.  297 ;  2  Kent's  Com.  632 ;  George  v. 
Clagetty  2  Smith's  Lead.  Cas.  77;  Smith's  Mer.  Law  (3d  ed.)  162- 
168;  Brown  v.  McOraUy  14  Pet.  479,  494,  495;  Traub  v.  Milliken, 

57  Me.  63. 


Charles  Marshall  and  William  A.  Fishery  for  appellees,  argued, 
that  plaintiffs  could  sue,  and  cited  Story  on  Agency,  §§  397,  398 ; 
Houghton  v.  MaithewSy  3  Bos.  &  Full.  485,  489 ;  Robinson  v.  Butter, 
4  Ellis  &  Black,  954;  Dunlap's  Paley  on  Agency,  361;  Sargent  v. 
MorriSy  3  Bam.  &  Aid.  277.  The  set-off  was  not  allowable.  Notea 
to  George  v.  Clagetty  2  Smith's  Lead.  Cas.  187 ;  Fish  v.  Keinpton, 
7  C.  B.  693,  694,  63  Eng.  C.  L.  Rep.;  Dunlap's  Paley  on  Agency. 

325,  327 ;  Maans  v.  Henderson,  1  East,  335 ;  Semenza  v.  Brinsley, 
18  C,  B.  N.  S.  467, 114  Eng.  C.  L.  Rep. ;  Dunlap's  Paley  on  Agency 

326,  830 ;  Powell  v  Bradlee,  9  Gill.  &  Johns.  220. 
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Altet,  J.  (after  stating  the  facts).  At  the  trial  in  the  court 
below,  several  prayers  were  offered  by  each  of  the  parties,  those  on 
the  jmrt  of  the  appellees  being  granted,  while  those  by  the  appel- 
lants were  rejected ;  and  to  which  raling  of  the  coart,  in  reference 
to  all  the  prayers,  the  appellants  excepted. 

By  these  prayers,  two  questions  are  presented  on  this  appeal ;  first,. 
as  to  the  right  of  the  appellees  to  sue  and  maintain  the  action  ;  and^ 
secondly,  as  to  the  right  of  the  appellants  to  the  benefit  of  set-off  of 
a  claim  due  them  from  Goodwin,  Oliver  &  Co.,  as  against  the  demand 
of  the  appellees. 

The  principles  that  must  control  the  case  are  few,  and  appear  to  be 
exceedingly  plain  and  simple. 

1.  As  to  the  right  of  the  appellees  to  sue.  It  is  supposed  by  the 
appellants,  that  because  the  appellees  were  themselves  mere  agents,, 
and  were  not  named  or  known  in  the  contract  of  sales,  and  Simp- 
son &  Sons  might  have  an  action  for  the  money  claimed,  therefore 
the  appellees  cannot  sue.  But  it  is  clear,  we  think,  that  such  sup- 
position is  without  foundation.  The  question  here  is,  not  so  much 
as  to  the  relation  of  the  appellees  to  Simpson  &  Sons,  as  to  the 
relation  of  Goodwin,  Oliver  &  Co.  to  the  appellees.  It  is  clear,  that 
as  between  the  appellees  and  Goodwin,  Oliver  &  Co.,  they  stood  in» 
the  relation  of  principal  and  agent.  The.  goods  were  received  by 
Goodwin,  Oliver  &  Co.  directly  from  the  appellees,  and  were  to  be 
sold  for  their  account.  These  Baltimore  factors  derived  all  their 
authority  from  the  appellees,  and  their  accountability  was  to  them 
primarily.  As  agents  for  the  sale  of  the  goods,  Goodwin,  Oliver  & 
Co.  could  raise  no  question  inconsistent  with  the  relation  of  prin- 
cipal and  agent,  as  between  themselves  and  the  appellees,  unless  by 
the  active  intervention  of  Simpson  &  Sons.  In  the  sale  of  the 
goods,  therefore,  to  the  appellants,  Goodwin,  Oliver  &  Co.  were  the 
agents  and  factors  of  the  appellees,  and  the  latter  are  entitled  to  all 
the  rights  of  principals  as  against  third  parties  dealing  with  their 
factors. 

And  why  should  the  appellees  not  be  regarded  as  the  principals 
in  the  sales  to  the  appellants  ?  There  is  no  good  reason  certainly 
for  depriving  them  of  that  position,  but,  on  the  contrary,  many  why 
they  should  be  so  regarded.  Consider  their  obligations  and  their 
relation  to  the  goods. 

By  taking  the  goods  for  sale,  under  a  del  credere  commission,  the 
appellees  became  responsible  for  their  value,  and,  in  the  absence  of 
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active  intenrention  by  the  general  owner,  they  became  the  Tirtual 
ownera  as  to  all  third  parties.  They  were  entitled  to  the  manage- 
ment, control  and  possession  of  such  goods,  and  had  full  authority 
to  sell  them  in  their  own  names,  and,  of  course,  by  their  own 
agents.  They  were  also  entitled  to  a  lien  on  the  goods,  or  their 
proceeds,  for  their  commissions,  disbursements  and  advances  made 
in  respect  of  them,  as  well  as  a  lien  for  their  general  balance  of 
accounts.  They  could,  moreover,  maintain  suits  in  their  own  names 
for  trespasses  and  torts  committed  on  such  goods  while  in  their  pos- 
session, founded  upon  their  special  ownership  and  rights  therein. 
Storjr's  Agency,  §§  400,  401.  While  therefore  the  api>ellees  bore  the 
relation  of  agents  to  the  ^renei-al  owner  of  the  goods,  there  is  no 
reason  that  would  forbid  their  maintaining  the  relation  of  principals 
to  other  parties,  in  respect  to  the  same  goods. 

Regarding  then  tlie  appellees  as  principals  in  the  contract  of  sale, 
it  is  beyond  all  question  that  they  are  c?ntitled  to  sue  for  the  price 
of  the  goods  sold,  although  the  contract  of  sale  be  in  the  name  of 
the  agents  actually  making  the  sale.  This  is  established  as  a  clear 
proposition.  When  goods  have  been  sold  by  a  factor,  sjiys  Chancel- 
lor Kent  (2  Com.  632),  "  the  owner  is  entitled  to  call  upon  the 
buyer  for  payment  before  the  money  is  paid  over  to  the  factor;  and 
A  payment  to  the  factor,  after  notice  from  the  owner  not  to  pay, 
would  be  a  payment  by  the  buyer  in  his  own  wrong,  and  it  would 
not  prejudice  the  rights  of  the  principal.  If,  however,  the  factor 
should  sell  iu  his  own  name  as  owner,  and  not  disclose  his  princi- 
pal, and  act  ostensibly  as  the  real  and  sole  owner,  the  principal  may, 
nevertheless,  afterward  bring  his  action  upon  the  contract  against 
the  purchaser,  but  the  latter,  if  he  bona  fide  dealt  with  the  factor  as 
owner  will  be  entitled  to  set  off  any  claim  he  may  have  against  the 
factor,  in  answer  to  the  demand  of  the  principal."  This  principle 
is  founded  upon  a  series  of  cases,  at  the  head  of  which  is  the  lead- 
ing case  of  Geonje  v.  CUiggeU,  7  T.  Rep.  359.  It  follows  therefore 
that  the  first  prayer  of  the  appellees,  which  asserted  their  right  to 
maintain  the  action,  was  properly  granted ;  and  that  the  third  and 
fourth  prayers  of  the  appellants,  which  denie^l  such  right,  were 
properly  refused  by  the  court  below. 

2.  We  come  next  to  the  appellants'  right  of  set-off  as  against  the 
appellees. 

This  right  of  course  depends  upon  the  circumstances  under  which 
it  is  claimed. 
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It  appears  from  the  testimouj  of  one  of  the  appellants,  who  was 
examined*  as  a  witness,  that  the  claim  for  set-off  originated  in 
two  separate  loans  to  Goodwin,  Oliver  &  Co.,  made  on  the  29th 
of  November,  and  the  16th  of  December,  1870,  before,  and  without 
any  sort  of  connection  with,  the  sale  of  the  goods,  the  price  of 
which  is  sued  for.  These  loans  were  made  on  call ;  and  upon  being 
called  for,  after  the  sale  of  the  goods,  time  was  extended  for  pay- 
menty  under  an  agreement  by  which  notes  were  to  be  given  with 
the  right  to  renew. 

The  same  witness  also  proved  that  he  knew  that  the  appelle&j 
were  the  Philadelphia  agents  for  the  sale  of  the  '^Simpson  Prints,'' 
and  believed  that  Goodwin,  Oliver  &  Co.  were  the  Baltimore  agents ; 
but  he  never  knew  that  the  goods  purchased  by  his  firm  came  from 
the  appellees ;  that  their  name  did  not  appear  in  'the  transaction ; 
that  he  had  supposed  Goodwin,  Oliver  &  Co.  to  be  the  Baltimore 
agents  of  the  manufacturers  of  the  goods,  Simpson  &  Sons ;  and 
that  he  knew  Goodwin,  Oliver  &  Co.  to  be  commission  merchants, 
selling  goods  on  commission.  These  facts  are  proven  by  the  appel- 
lants themselves,  and  may  be  taken  as  admissions  by  them. 

The  general  proposition  is  well  settled  that  '^  where  a  priiicipal 
permits  an  agent  to  sell  as  apparent  principal,  and  afterward  inter- 
venes, the  buyer  is  entitled  to  be  placed  in  the  same  situation  at  the 
time  of  the  disclosure  of  the  real  principal  as  if  the  agent  had  been 
the  real  contracting  party,  and  is  entitled  to  the  same  defense, 
whether  it  be  by  common  law  or  by  statute,  payment  or  set-off,  as 
he  was  entitled  to  at  that  time  against  the  agent,  the  apparent  prin- 
cipal." Isberg  v.  Bowden,  8  Exch.  852  ;  George  v.  Claggett^  7  T.  Rep. 
359  ;  Carr  v.  Hinchliffy  4  B.  &  Cr.  551 ;  Sims  v.  Bond^  5  B.  &  Ad. 
393 ;  FUh^  v.  Kempton,  7  M.,  G.  &  S.  687. 

But,  while  this  is  the  general  principle  that  applies  to  such  cases, 
the  buyer  must  be  cautious,  and  not  act  regardless  of  the  rights  of 
the  principal,  though  undisclosed,  if  he  has  any  reasonable  grounds 
to  believe  that  the  party  with  whom  he  deals  is  but  an  agent. 
Hence,  if  the  character  of  the  seller  is  equivocal  —  if  he  is  known 
to  be  in  the  habit  of  selling  sometimes  as  principal  and  sometimes 
as  agent,  a  purchaser  who  buys  with  a  view  of  covering  his  own 
debt  and  availing  himself  of  a  set-off,  is  bound  to  inquire  in  what 
character  he  acts  in  the  particular  transaction ;  and  if  the  huyei 
chooses  to  make  no  inquiry,  and  it  should  turn  out  that  he  has 
bought  of  an  undisclosed  principal,  he  will  be  denied  the  benefit  of 


421  MARYLAND, 


MUler  &  Co.  Y.  Lea  ft  Co. 


set-ofll  Add.  on  Cont  1191.  If  by  due  diligence  the  buyer 
could  have  known  in  what  character  the  seller  acted,  there  would  be 
no  justice  in  allowing  the  former  to  set-off  a  bad  debt  at  the  expense 
of  tiie  principal'    Fish  y.  Kemptany  7  M.,  G.  &  S.  687. 

Here  the  flEU^ts  are  uncontroverted,  that  the  appellants  did  belieye, 
and  of  course  acted  with  reference  to  that  belief,  that  Goodwin, 
Oliyer  ft  Co.  were  but  agents  in  the  sale  of  the  goods  purchased  by 
them ;  and  that  they,  the  appellante,  knew  the  character  of  the 
business  of  Goodwin,  Oliyer  ft  Co.  to  be  that  of  factors  andoommis- 
rion  merchants.  With  such  knowledge  it  would  be  rather  difficult 
to  sustain  the  right  of  set-off  claimed  in  this  case,  according  to  the 
authorities  upon  which  the  right  is  founded. 

In  the  recent  case  of  Semenza  y.  Brinsl&y,  18  C.  B.  N.  S.  467,  it 
was  held,  that  a  party  who  bought  goods  of  a  person  whom  he  knew 
to  be  selling  them  m  agent,  could  not  set  off,  in  an  action  by  the 
principal  for  the  price,  a  debt  due  to  him  from  the  agent,  eyen 
though  he  did  not,  at  the  time  of  the  purchase,  know  and  had  not 
the  means  of  knowing,  who  was  the  real  owner.  It  was  further 
held,  tliat  the  plea  of  set-off  was  yicious,  because  it  did  not  allege 
affirmaiiyely  that  which  was  said  to  be  the  gist  of  the  defense,  yiz. : 
that  the  defendant  did  not  know,  and  had  not  the  means  of  know- 
ing, that  the  party  selling  the  goods  was  a  mere  agent  in  the  trans- 
action. 

Upon  the  principle  of  the  authorities  just  cited,  it  would  appear 
to  be  free  of  all  doubt,  that  the  court  below  was  right  in  granting 
the  appellees'  second  and  third  prayers ;  and  its  ruling  was  equally 
correct  in  rejecting  the  first  and  second  prayers  on  the  part  of  the 
appellants.  The  second  prayer  of  the  appellants  was  also  objection- 
able upon  other  grounds  than  its  conflict  with  the  principle  of  law 
to  which  we  have  referred ;  there  was  not  eyidence  in  the  cause, 
legally  sufficient,  from  which  the  jury  could  have  found  some  of  the 
facts  embraced  in  its  hypothesis. 

The  appellants'  fifth  prayer  was  intended  to  present  the  law,  ac- 
cording to  what  was  supposed  to  be  the  proper  construction  of  the 
seyenth  section  of  the  third  article  of  the  Code,  in  relation  to  agents 
and  factors.  But  we  think  the  prayer  was  properly  rejected  by 
the  court  below. 

The  section  of  the  Code  referred  to  was  intended  to  apply  to  Ciises, 
not  like  the  present,  but  where  sales  or  contracts  of  sales  haye  been 
made  by  agents,  known  to  be  acting  as  such,  who  become  insolyent 
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before  the  payment  of  the  porohase-money,  and  where  the  principal 
whether  known  or  not  at  the  time  of  sale,  may  sue  for  and  receiye 
the  money  due  on  the  sales,  withoat  being  subject  to  any  set-off 
that  may  have  accrued  between  the  person  acting  as  agent  and  the 
buyer,  '^  unless  such  claim  of  set-off  shaU  have  arisen  in  a  course  of 
dealing  with  the  said  agent  or  factor,  acting  as  such  for  the  same  pnn- 
eipal  or  owner,  or  from  previous  advances  of  money  or  materiab 
found,  or  work  or  labor  done,  for  the  use  or  advantage  of  the  said 
principal  or  owner."  In  oonstruing  this  provision  of  the  statute, 
we  do  not  concur  with  the  suggestion  made  at  the  bar,  that  it  was 
the  intention  of  the  legislature  to  restrict  the  right  of  set-off  as  it 
previously  existed^  in  cases  of  sales  made  by  agents,  who  were  hon- 
estly supposed  by  the  buyers  at  the  time  to  be  acting  as  principals 
or  owners.  To  adopt  such  a  construction  would  most  likely,  in 
many  cases  at  least,  lead  to  deception  and  fraud. 

But  in  this  case,  the  appellants  knew,  or  had  reasonable  grounds 
for  knowing,  according  to  their  own  statement,  that  Goodwin,  Oli- 
ver &  Co.  were  not  acting  as  principals  in  fact  in  the  sale  of  the 
goods,  but  as  mere  agents ;  and  as  the  loans  were  made  to  them  by 
the  appellants,  which  constitute  the  claim  of  set-off,  sometime  before 
the  goods  were  sold,  and  not  in  a  course  of  dealing  for  and  on  account 
of  the  appellees  as  principals  of  Goodwin,  Oliver  &  Co.,  it  follows 
that  the  section  of  the  Code,  under  which  the  fifth  prayer  of  the 
qrpdlants  was  framed,  can  have  no  application  to  the  case.  The 
court  below  was  therefore  right  in  rejecting  the  prayer. 

Concurring  with  the  court  below  in  its  rulings  on  the  several 

propositions  embraced  in  the  exception  of  the  appellants,  we  shall 

affirm  the  judgment 

Judgment  affirmed. 


HvQ0,  Adm'r,  appellant,  y.  Baltihobb  aitd  Cuba  SxuAura  axtd 

MlKIKO  OOHPAKT. 

<  Slid.  414.) 

GsMii^  mereige^trwnMpment  of  partis 

When  a  vessel  pats  into  a  port  of  distress  and  there  ttanshipe  a  portion  of  her 
SMgOy  the  freight  paid  the  sabetitated  bottom  is  not  an  expense  or  loae  to 
be  eontribated  for  in  general  average^  wliere  the  transhipment  ie  made  foi 
the  porpoee  of  earning  full  freight. 
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AcnoK  to  recoYer  a  sum  claimed  to  be  due  the  appellant's  intea- 
tate,  for  eontribution  in  general  aTerage,  under  a  contract  of 
affreightment 

The  original  shipment  by  charter-party  was  of  a  cargo  of  copper 
ore,  six  hundred  and  seventy-nine  tons,  on  board  the  Maggie  V. 
^ngg,  a  vessel  belonging  to  the  appellant's  intestate,  from  Taltal, 
in  Chill,  to  the  port  of  Baltimore,  at  a  freight  of  £3  lOs.  per  ton. 
The  contract  contained  the  usual  exception  of  the  dangers  and 
accidents  of  the  seas.  After  encountering  rough  weather  it  was 
discovered  that  the  ship  was  leaking  badly,  and  the  master  made 
for  the  Falkland  Islands.  There,  upon  consultation  with  the  crew, 
it  was  determined  to  proceed  to  Eio  de  Janeiro,  and  the  vessel 
entered  that  port  on  the  24th  day  of  December,  1864.  There  the 
captain  noted  a  protest,  and  solicited  a  board  of  survey ;  who,  after 
an  inspection  of  the  vessel,  in  their  report,  recommended  ^'  that  she 
be  lightened,  say  four  hundred  or  five  hundred  tons,  and  that  the 
same  be  shipped  to  port  of  destination  to  avoid  heavy  cost  of  land- 
mg,  warehousing  and  attendant  expenses  upon  the  same. 

Pursuant  to  this  recommendation  a  ship  called  the  Adelaide  was 
chartered,  and  three  hundred  tons  of  ore  were  transhipped,  and 
sent  by  her  to  Baltimore ;  the  freight  to  be  paid  thereon  at  the  rate 
of  thirty  shillings  per  ton.  Both  vessels  then  proceeded  to  Balti- 
more and  delivered  their  cargoes,  and  the  appellee  paid  freight  on 
all  the  ore  delivered  at  the  rate  of  £3  10s.  per  ton,  the  freight 
originally  agreed  on. 

Captain  Hugg  then  submitted  the  expenses  incurred  by  the 
Maggie  V.  Hugg,  during  her  voyage,  to  Thomas  H.  Norris,  an  aver- 
age adjuster,  in  Baltimore,  who  made  out  a  statement  by  which 
$8,039.76  was  charged  as  the  amount  to  be  paid,  in  general  average 
by  the  cargo  —  $2,746.27  of  that  sum  being  made  up  by  bringing 
into  the  general  average  account  the  freight  paid  the  Adelaide. 

The  appellee,  not  being  satisfied  with  this  statement,  submitted  it 
to  Bird  &  Wilson,  average  adjusters,  in  New  York^  who  prepared 
an  amended  statement,  by  which  it  appeared  that  the  caigo  was 
liable  for  $5,143.70  in  general  average ;  this  sum  was  accordingly 
paid. 

By  the  agreement  of  counsel  in  the  court  below,  and  in  this  courts 
all  other  questions  in  dispute  have  been  adjusted,  and  it  is  conceded 
that  the  payments  made  by  the  appellee  to  the  appellant's  intestate 
covered  all  that  was  due,  if  the  flight  paid  the  Adelaide  be  not 
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taken  into  the  general  average ;  otherwise  there  is  due  the  fturther 
snm  of  $2,746.27. 

llMnnas  B.  Bwan  and  Wm.  &  Waters,  for  appellant,  argued,  that 
the  claim  in  this  case  was  for  extraordinary  expenses,  such  as  are 
entitled  to  contribution  under  a  general  average.  BirhUy  v.  Pres^ 
grave,  1  East*  22C  ;  Abbott  on  Shipping,  474,  497,  498 ;  Nelson  v. 
Belmonty  21  N".  Y.  36 ;  Plummer  v.  Wildman,  3  Mees.  &  Selw.  482 ; 
Laws  of  Wisbuy  Arts,  5,  55,  56  (1  Pet.  Ad.  R.  App.) ;  Marine  Ordi- 
nances of  France,  tit.  7,  art.  2  (2  Pet.  Ad.  R.  App.) ;  1  Pars.  Ship,  ft 
Ad.  385.  The  authority  of  the  master  to  act  for  the  common  good 
in  such  a  case  cannot  be  doubted.  3  Kent,  210,  212;  Lemont  v. 
Lardy  52  Me.  365,  391 ;  Nelson  v.  Belmont,  21  N.  Y.  40.  The  tran- 
shipment was  a  necessityi  Wilson  v.  Bank  of  Victoria,  Law  Eep., 
2  Q.  B.  213;  3  Kent,  23G;  Plumtner  v.  Wildtnan,  3  Mees.  ft  Selw. 
482;  1  Pars.  Mar.  Law,  298, 303 ;  1  Pars.  Ship.  &  Ad.  377, 381 ;  Lyon 
V.  Alvord,  18  Conn.  76 ;  Nelson  v.  Behnont,  21  N.  Y.  40.  Even  if 
the  freight  of  "  The  Adelaide  "  is  not  the  subject  of  general  average 
contribution,  ought  not  the  owner  of  the  cargo  to  be  responsible  for 
it?  Hugg  v.  Augusta  Ins.  Co.,  7  How.  609;  Abbott  on  Ship.  465, 
note  1 ;  3  Kent,  312 ;  Skipton  v.  Thornton,  9  Ad.  &  Ell.  314;  Searle 
V.  Scavett,  4  Johns.  Ch.  218 ;  Lemont  v.  Lord,  52  Me.  386. 

Richard  M.  Venahle  and  Daniel  M.  Thomas,  for  appellee,  argued, 
that  when  a  vessel  puts  into  a  port  of  distress,  and  there  tranships 
a  portion  of  her  cargo,  the  freight  paid  the  substituted  bottom  is 
not  an  expense  or  loss  to  be  contributed  for  in  general  average,  and 
cited  Wilson  v.  Bank  of  Victoria,  Law  Rep.,  2  Q.  B.  203 ;  1  Pars. 
Ship,  ft  Ad.  380,  and  n,  1 ;  Lee  v.  Grinnell,  5  Duer,  400, 432 ;  Nelson 
V.  Belmont,  id.  310,  322;  21  N.  Y.  36;  Columbia  Ins.  Co.  t. 
AsKby,  13  Pet.  343 ;  Bradhurst  v.  Columbia  Ins,  Co.,  9  Johns.  17 ; 
Gaither  v.  Myrick,  9  Md.  118, 137, 138 ;  Searle  v.  ScoveU,  4  Johns.  Ch. 
218 ;  Heyliger  v.  N  K  Firemen^s  Ins.  Co.,  11  Johns.  84 ;  Lyon  v. 
Alvord,  18  Conn.  66 ;  2  Phillips  on  Ins.  1296, 1341 ;  Lemont  v.  Lord^ 
27  Me.  390,  393. 

Babtol,  C.  J.  (after  stating  the  case).  The  only  question  pre* 
sented  by  this  appeal  is  thus  succinctly  stated  in  the  appellee*! 
brief: 

^  When  a  vessel  puts  into  a  port  of  distress,  and  there  tranships 
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a  portion  of  her  cargo,  is  the  freight  paid  the  substitated  bottom  an 
sxpense  or  loss  to  be  contribated  for  in  general  average  ? '' 

In  the  argument  the  appellant's  counsel  stated,  as  an  altematire 
proposition,  that,  if  the  freight  of  the  Adelaide  was  not  the  subject 
of  general  average  contribution,  then  the  owner  of  the  cargo  is 
responsible  for  it  alL  But  we  find  no  authority  which  supports  the 
position  that,  in  case  of  transhipment  of  cargo  from  a  port  of 
necessity,  the  shipper  is  chargeable  with  the  flight  in  the  substitu- 
ted bottom,  in  addition  to  that  originally  contracted  to  be  paid.  In 
contracts  of  afiOreightment  the  general  rule,  as  stated  by  Chancellor 
Kbnt,  is  '*  that  the  delivery  of  the  goods  at  the  place  of  destination 
according  to  the  charter-party,  is  necessary  to  entitle  the  owner  of 
the  vessel  to  fireight  The  conveyance  and  delivery  of  the  caxgo 
form  a  condition  precedent,  and  must  be  fulfilled.''  3  Eenfs  Oom* 
219,  nL 

If  the  ship  be  disabled  from  completing  the  voyage,  the  freigbt 
may  be  earned  by  forwarding  the  cargo  by  another  vessel  1  Pars. 
Ship,  ft  Ad.  233,  234 ;  Luke  v.  Lyde,  2  Burr.  882,  887 ;  Skipton  v. 
Thornton,  9  Ad.  ft  El.  314. 

In  such  case  the  captain  may  stipulate  for  the  payment  to  the 
substituted  vessel  of  a  higher  flight  than  that  originally  contracted 
for,  and  the  cargo  will  be  answerable  for  such  increased  freight 
For  it  is  held,  that  in  such  case  the  captain  acts  from  necessity  as 
agent  for  all  concerned ;  and  as  such  may  bind  the  owner  of  the 
cargo  by  his  contract  of  transhipment  In  Rossette  v.  Chimey,  11 
C.  B.,  73  E.  C.  L.  176,  Jervis,  C.  J.,  said:  "It  may  happen  that  a 
new  bottom  can  only  be  obtained  at  a  freight  higher  than  the 
original  rate  of  freight  It  does  not  seem  to  have  been  settled 
whether  the  ship  owner  may  charge  the  cargo  with  the  additional 
freight" 

But  the  rule,  as  we  have  stated  it,  is  well  settled  in  this  country. 
It  is  laid  down  by  Chancellor  Kent  (3  Com.  212,  m),  and  recognized 
by  the  supreme  court  in  ffugg  v.  Augusta  and  Banking  Ins.  Oo., 
7  How.  609,  and  by  numerous  decisions  of  State  courts,  which  wQl 
be  found  collected  in  the  notes  to  1  Pars.  Ship.  &  Ad.  236,  237. 

It  will  be  found  by  examination  of  these  cases  that  while  it  has 
been  held  that  the  increased  freight  may  be  charged  to  the  eargo, 
the  meaning  is  that  the  hire  of  another  vessel  may  be  so  chargeable^ 
even  though  it  exceeds  the  freight  payable  under  the  charter,  not 
that  the  cargo  can  be  held  liable  for  both  the  new  and  the  old 
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freights  combinecL  '^Th«  rule/'  says  PABSOKSy  '^as  usually  ex- 
pressed is,  that  the  master  must  tranship,  if  he  can,  and  may  then 
ohftige  the  excess  of  the  cost  of  transhipment  over  his  freight  to 
the  owner  of  the  goods."    Id.  236,  237. 

The  rule  is  stated  in  the  same  way  by  Chancellor  Kent,  in  Searh 
S  Adams  y.  Scovellj  4  Johns.  Ch.  218,  a  leading  case  on  this  sub* 
]3Ct  On  page  226,  the  chancellor  says :  ^*  I  understand  from  the 
French  books  that  the  extra  freight  means  the  surplus  beyond  what 
the  freight  would  haYe  been  by  the  original  charter-party,  if  no 
necessity  of  hiring  another  ship  had  interYened.  The  owner  of  the 
goods  is  not  responsible  for  the  old  and  new  freight  united.''  In 
this  case  there  was  no  extra  freight  paid.  It  is  Yery  clear,  both 
upon  reason  and  authority,  that  the  appellee,  haYing  paid  the  whole 
freight  originally  contracted  for  under  the  charter-party,  cannot  be 
held  answerable,  in  addition,  for  the  freight  paid  on  the  portion  of 
the  cargo  forwarded  from  Bio  to  Baltimore  by  the  Adelaide. 

The  question  then  recurs,  can  it  be  charged,  in  general  aYerage, 
as  an  extraordinary  expenditure  incurred  for  the  benefit  of  all  con- 
cerned ?  This  claim  cannot,  in  our  opinion,  be  supported  on  the 
ground  that  it  was  an  expenditure  for  the  benefit  of  all  concerned, 
in  substitution  for  a  greater  expenditure  which  the  captain  had  a 
right  to  incur  by  landing  the  cargo  and  repairing  at  Eio. 

This  point  was  expressly  decided  in  Wilson  y.  Bank  of  Victoria, 
L.  B.,  2  Q.  B.  203.  In  that  case  it  was  sought  to  charge,  in  general 
aYerage,  certain  extraordinary  expenses  incurred  in  buying  coal ;  be- 
oause,  as  it  was  argued,  the  money  so  expended  "  was  an  expenditure 
to  prcYcnt  the  necessity  of  unshipping  the  cargo  at  Rio,  and,  there- 
fore, ought  to  be  charged  against  the  same  interests,  and  in  the  same 
proportions,  as  the  expenditure  which  it  preYcnted  would  have  been 
charged." 

In  answer  to  this,  the  court,  while  they  guard  against  expressing 
any  opinion  on  the  question,  whether,  under  the  circumstances  of 
that  case,  the  ship-owners  could  have  charged  the  owners  of  the 
cargo  with  any  part  of  the  expenses  of  unshipping  and  warehous- 
ing the  cargo,  as  a  point  which  did  not  arise,  go  on  to  say :  '^  But, 
passing  this  by,  we  think  that  the  expenses  actually  incurred  must 
be  apportioned  according  to  the  facts  that  actually  happened,  and 
that  there  is  no  legal  principle  on  which  they  can  be  apportioned, 
according  to  what  might  haYe  been  the  tact,  if  a  difierent  course 
bad  been  pursued.^ 
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We  think  that  proposition  is  unquestionably  sound,  and  diiectlj 
applicable  to  this  case.  The  captain  of  the  Hugg,  having  elected 
to  tranship  a  portion  of  the  cargo  on  another  vessel,  and  not  to 
repair,  the  rights  of  the  parties  must  be  governed  by  the  principles 
applicable  to  the  case  of  transhipment,  and  not  to  the  case  which 
might  have  arisen  if  the  cargo  had  been  lauded  and  the  ship 
repaired  at  Rio. 

Is  it  then,  under  the  circumstances  of  the  case,  such  an  expendi- 
ture as  constitutes  a  claim  for  general  average  contribution  ?  tfo 
case  has  been  cited  by  counsel,  nor  have  we  found  any  in  which 
such  an  item  has  been  estimated,  as  a  general  average  loss  or 
ezi)ense.  The  absence  of  precedent  in  support  of  the  appellant's 
claim  is  a  strong  argument  against  it,  for  many  similar  cases  must 
have  occurred.  But,  in  addition  to  this,  the  authorities,  so  far  as 
they  are  applicable,  appear  to  be  against  it ;  and  it  seems  to  us  that, 
upon  principle,  the  claim  ought  to  be  disallowed,  as  not  coming 
within  the  reasons  upon  which  general  average  losses  are  ascer- 
tained: '^Sacrifices  voluntarily  made  in  the  course  of  the  voy- 
age, of  part  of  the  ship  or  cargo,  to  save  the  residue  of  the 
adventure  from  impending  peril,  or  extraordinary  expenses  incur- 
red for  the  benefit  of  both  ship  and  cargo,  and  which  became  neces- 
sary in  consequence  of  a  common  peril,  are  usually  regarded  as  the 
proper  subjects  of  general  average,"  by  Justice  Clifford  in  McAn- 
drews  v.  Thatcher^  3  Wall.  365.  The  learned  judge  further  remarks : 
«A11  losses  which  give  a  claim  to  general  average  contribution,  says 
a  standard  writer  upon  the  law  of  insurance,  may  be  divided  into 
two  great  classes : 

^1,  Those  which  arise  from  sacrifices  of  part  of  the  ship  or  part 
of  the  cargo,  purposely  made  in  order  to  save  the  whole  ailventare 
from  perishing. 

**  2.  Those  which  arise  out  of  extraordinary  expenses  ineorred  for 
the  joint  benefit  of  both  ship  and  cargo,**  and  cites  2  Amoold  on 
Insurance,  881. 

The  claim  in  this  case,  if  it  exist  at  all,  comes  witiiin  the  second 
class ;  and  on  this  ground  it  is  placed  in  the  azgument  of  the 
appellant,  who  contends  that  the  freight  paid  the  Adelaide  was  '*  an 
extraordinary  expenditure  for  the  joint  benefit  of  both  ship  and 
cargo.** 

It  is  perfectly  well  settled  that  if  the  ship  is  wrecked,  or,  from 
perils  of  the  sea,  becomes  totally  disabled,  so  that  the  voyage  is 
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broken  up,  the  expense  of  sending  the  cargo  forward  by  another 
vessel  is  not  a  general  average  charge. 

In  Parson's  Sh.  &  Ad.  402,  the  law  is  thus  oorrectly  stated:  ''The 
master,  if,  by  wreck  or  other  cause,  he  is  unable  to  carry  the  goods 
to  their  destination  in  his  own  ship,  always  may,  and,  by  the  weight 
of  American  authority,  must,  if  he  can,  tranship  the  goods,  or 
send  them  to  their  destination  in  another  bottom.  The  expense 
incurred  by  doing  this  is  not  a  general  average  loss,  butfaUs  on  the 
cargo  or  on  the  ship,  according  to  the  circurnstances  of  the  case/*  In 
support  of  this  last  proposition  the  author  cites  Heyliger  ▼•  JV^  K 
Firemen* s  Ins  Co.,  11  Johns.  86;  Lyon  y.  Alvord,  18  Conn.  66.  In 
the  first  of  these  cases  a  ship  bound  for  New  York  was  stranded  on 
the  coast  of  New  Jersey.  In  the  effort  to  save  the  ship  and  oargo^ 
lighters  were  procured*  The  ship  was  lost,  but  the  cargo  was  saved 
and  sent  to  New  York  in  the  lighters.  It  was  held,  that  the  cost 
of  the  lighters  was  chargeable  in  general  average,  it  being  an 
expense  incurred  for  the  common  benefit.  The  court  say :  ^  The 
expense  of  conveyance  in  another  vessel  or  boat,  strictly  so  consid- 
ered, ought  to  fsdl  on  the  ship-owner,  and  not  the  shipper  of  the 
goods.  But  this  was  not  that  case.  The  vessel  was  stranded  and 
the  cai^o  and  vessel  in  jeopardy,  and  here  was  a  joint  effort  and 
expense  for  the  recovery  of  both,  and  the  ship  was  lost  and  the 
cargo  only  was  saved.  The  expense  of  removing  the  cargo  from 
the  place  of  the  shipwreck  to  the  port  of  New  York  may  hare  been 
a  small  item  of  itself,  but  it  is  not  separated  and  stated  in  the  case." 

In  3  Phillips  on  Ins.,  §  13,  the  author,  in  treating  of  general 
arerage  expenses,  says :  ''  The  expense  of  forwarding  a  wrecked  cargo 
by  another  conveyance  to  the  port  of  destination  is  not  included  in 
the  contribution,"  cites  in  the  note  Heyliger  v.  N.  T.  Firemen* s 
Ins*  Co^  11  Johns.,  and  says:  '^The  small  expense  of  transporting 
the  cargo  from  Shrewsbury  to  New  York  was  included ;  but  the 
court  seems  to  admit  that  it  could  not  properly  be  included." 

The  rules  governing  questions  of  this  kind  rest  upon  the  law  of 
agency.  ^The  master  charges  the  respective  interests  with  oontri* 
bution  by  some  act  which  he  is  authorized  to  do  in  virtue  of  his 
position  as  agent  for  the  parties  concerned." 

When  the  ship  is  disabled  from  completing  the  Toyage,  and  the 
cargo  is  sent  on  to  the  port  of  destination  by  another  yessel  at  loss 
cost  than  the  original  freight  secured  by  the  charter-party,  the  cap- 
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tain^  in  sending  it  forward,  obvionsly  acts  as  the  agent  of  the 
owner,  for  thereby  he  is  enabled  to  earn  his  fall  freight. 

As  was  was  said  by  JEKViEf,  C.  J^  in  Rossetie  y.  Oumeyy  11  Q.  B^ 
before  cited:  '^If  the  master  tranships  because  the  original  ship  is 
irreparably  damaged,  without  considering  whether  lie  is  bound  to 
tranship  or  merely  at  liberty  to  do  so,  it  is  clear  that  he  tranships 
to  earn  his  full  freight,  and  so  the  delivery  tp'xes  place  upon  the 
origi^l  contract'' 

It  follows  from  this,  that  the  transhipment  being  made  under  and 
in  fulfillment  of  the  original  contract  made  by  the  ship-owner,  and 
for  the  purpose  of  earning  full  freight^  that  in  the  transhipment 
the  captain  acts  as  his  agent  and  for  his  benefit,  and  not  as  agent 
of  the  owner  of  the  cargo ;  as  we  have  seen  he  may  do  under  cir- 
cumstances in  which  the  ship-owner  is  not  interested  in  the  tran- 
shipment, because  no  freight  can  be  earned  for  his  benefit,  by  reason 
of  the  cost  of  transhipment  exceeding  the  original  freight  payable 
under  the  charter-party.  But  where,  as  in  this  case,  the  freight 
from  the  porfc  of  necessity  to  the  port  of  destination  is  less  than 
the  original  freight  stipulated  for  in  the  charter-party,  the  cost  of 
transhipment  falls  upon  the  ship-owner,  and  is  designated  in  the 
insurance  law  not  as  a  general  average  loss,  but  as  a  particular  average 
on  freight,  or  as  a  loss  on  freight  for  which  the  underwriter  is  bound ; 
and  so  the  law  is  stated  by  Phillips  in  his  work  on  Insurance.  In 
volume  2,  section  1438,  the  author  says:  ^'A  particular  average  or 
partial  loss  on  freight  is  occasioned  by  the  loss  of  the  ship  after  a  part 
of  the  voyage  is  performed,  which  makes  it  necessary  to  hire  another 
ship  to  carry  on  the  cargo  to  the  port  of  destination  in  order  to  earn 
the  freight"  And  in  section  1441 :  "  In  case  of  goods  being  trans- 
ported for  a  part  of  the  voyage  only  by  the  ship  of  which  the  freight 
is  insured,  and  a  freight  j^ro  rata  itineris  peracti  is  earned,  the  loss  is 
computed  by  deducting  from  the  gross  freight  the  actual  or  estimated 
exi)euse  of  forwarding  the  goods  to  the  port  of  destination." 

It  follows  from  these  authorities  that  if  the  Hugg  had  been  alto* 
gether  disabled  from  completing  her  voyage,  and  the  whole  cargo 
had  been  sent  on  by  the  Adelaide,  at  the  freight  of  thirty  shillings 
per  ton,  that  this  expenditure  could  not  be  charged  in  general 
average,  but  would  have  fallen  upon  the  ship-owner,  and  would  be 
what  is  called  in  the  books  "  a  particular  average,"  or  loss  on  freight 
covered  by  his  policy  on  freight 

It  has  been  argued  by  the  appellant  that  the  present  case  doei 
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not  fall  withing  ihe  operation  of  this  rale,  because  only  a  part  of 
the  cargo  was  transhipped  by  the  Adelaide,  and  the  Maggie  V. 
Hugg  was  not  wrecked  or  altogether  disabled,  but  completed  her 
Toyage  and  carried  a  portion  of  the  cargo  to  the  port  of  destination 
in  safety.    Bat  we  can  see  no  good  reason  for  this  distinction. 

The  test  is,  in  what  capacity  does  the  captain  act  in  incurring  the 
expense,  and  for  whose  benefit  ?  In  transhipping  by  the  Adelaide 
three  hundred  tons,  at  thirty  shillings  j9dr  ton,  and  thereby  earning 
seyenty  shillings  per  ton  on  the  whole  cargo,  the  captain  acted  ex- 
clnsiyely  as  the  agent  of  the  ship-owner,  and  for  his  benefit^  for  the 
purpose  of  earning  his  full  freight ;  and  thus  one  essential  element 
is  wanting  to  bring  it  within  the  rules  of  general  average.  It  is  not 
an  expenditure  for  the  common  benefit  of  both  ship  and  cargo.'' 

The  ruling  of  the  court  below  being  in  conformity  with  thcTiewi 
aboTO  stated,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Vol.  VI.— 55 


CASES 


SUPKEME    COTTRT 


ov 


NEW  HAMPSHIRE 


Basisb  ft  Oo^  plainiiilisy  T.  Whxblsb  et  oL 

(49N.  H.9.) 

OmHmon  carrier^^hrough  frtOghX,    TnuUet  of  BaHroad. 

Wbera  flour  was  brought  to  Ogdenabarg  by  the  Northern  TratiBportati«m  Com 
pany,  coxuslgned  to  the  plaintlfib  at  Concord,  N.  H.,  and  to  go  over  the  North 
em  Railroad,  and  was  deposited  In  a  store-house  under  the  genera)  control  oi 
the  transportation  company,  and,  according  to  the  course  of  business  there 
for  six  or  seven  years,  a  clerk  of  that  company  forwarded  to  plaintilfs  a  way- 
bill marked  "  duplicate,"  headed  **  Northern  Railroad  Company  "  and  dated 
at "  Ogdensburg  depot,"  but  signed  by  no  one,  reciting  that  the  railroad  com- 
pany had  received  of  the  transportation  company  the  flour  In  question,  and 
promising  to  deliver  it  to  the  consignees  subject  to  charges  as  specified ;  and 
at  the  same  time  sent  to  the  Northern  Railroad  Company  a  duplicate  of  such 
way-bill,  which  was  entered  by  them  in  their  books ;  after  which  orders  and 
applications  respecting  the  freight  were  addressed  by  the  consignees  to  tlie 
nilroad  company,  and  were  acted  upon  by  its  agents ;  and  a  loss  by  fire 
occurred  before  the  flour  was  removed  by  the  railroad  company  from  Ogdens- 
burg, it  was  hM,  that  defendants,  the  trustees  of  the  railroad,  were  liable  as 
common  carriers  for  the  loss. 

When  goods  are  delivered  to  a  transportation  company  to  be  transported  over 
its  route,  and  over  several  railroads  to  the  place  of  its  destination,  the  com- 
panies having  assodated  and  formed  a  continuous  line,  an  intermediate  oom^ 
pany  is  liable  for  the  loss  of  goods  happening  upon  Its  part  of  the  line. 

When  several  distinct  corporations  associate  together  and  form  a  continuous 
line  of  common  carriers,  each  being  empowered  to  contract  for  freight  and 
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passengers  for  tlie  whole  line,  and  to  receive  pay  for  the  same,  wliicli  is  to 
be  divided  in  prescribed  proportions,  tliey  are  jointly  liable  for  losses  or  inju- 
ries  upon  any  part  of  the  line. 

When  a  contract  Is  made  in  one  State  to  transport  goods  over  a  line  extending 
through  two  or  more  States  and  the  goods  are  lost,  the  rights  of  the  parties 
will  be  governed  by  the  laws  of  the  State  where  the  loss  happened. 

Wlien  common  carriers  by  water,  in  their  bill  of  lading  made  at  Toledo,  Ohio^ 
stipulate  to  deliver  goods  to  consignees  at  Concord,  N.  H.,  the  dangers  of 
navigation,  fire  and  collisions  on  the  lalLes  and  rivers  and  the  Welland  canal 
excepted,  it  was  liM,  that  this  limitation  did  not  extend  to  losses  by  fire  on 
the  railroads. 

Where  the  trustees,  under  a  second  mortgage  of  a  railroad,  have  taken  posses- 
sion of  it,  and  have  afterward  by  a  bill  in  equity  obtained  a  decree  of  fore- 
closure with  a  provision  for  a  sale  of  the  ndlroad  in  accordance  with  the 
power  conferred  by  the  mortgage,  and  have  themselves  become  the  purchas- 
ers as  they  were  authorized  to  do  by  the  decree,  and  to  hold  the  property  in 
trust  for  the  bondholders,  and  they  continued  to  keep  possession  of  the  rail- 
road  and  operate  it  as  such  trustees,  it  was  held,  that  they  were  liable  as  com- 
mon carriers  for  the  loss  of  goods  received  for  transportation. 

AoTiON  on  the  cose  by  Lewis  Barter  &  Co.,  against  Wm.  A. 
Wheeler  &  another  as  common  carriers  of  freight  for  the  loss  of  five 
thousand  seven  hundred  and  fifty-nine  bushels  of  com  and  three 
hundred  and  seventy-seven  barrels  of  flour,  and  for  damage  to 
twenty-three  barrels  of  flour,  delivered  by  the  plaintiffs  to  the 
defendants,  to  be  transported  from  Ogdensburg  to  Concord.  The 
case  is  sufficiently  stated  in  the  opinion. 

Marshall  it  Chase,  for  plaintiffs. 

Minot,  Mugridge  d  Tappan,  Foster  it  Sanborn^  for  defendants. 

Bellows,  0.  J.  The  first  question  in  the  natural  order  of  inquiry 
18,  whether  the  goods  were  in  fiict  received  by  tlie  defendants  as 
common  carriers. 

Uyton  that  point  the  plaintiffs  rely  much  upon  the  fact  that,  upon 
the  receipt  of  the  several  parcels  of  flour  and  grain  at  Ogdensburg, 
papers  were  forwarded  to  the  plaintiffs  purporting  to  acknowledge 
the  receipt  by  the  Northern  Railroad  Company  from  the  Nortlicru 
Transportation  Company,  of  such  flour  and  grain,  with  a  promiso 
to  deliver  the  same  to  the  plaintiffs. 

The  case  flnds  that  the  course  of  business  during  the  year  1854, 
when  this  flour  and  grain  was  received,  was  this:  On  the  arrival  of 
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the  boats,  the  transportation  company  deliyered  the  flonr  and  other 
rolling  freight  on  the  dock.  It  was  then  taken  in  charge  by  J.  M, 
Chamberlin,  who  was  in  the  general  employment  of  the  transporta- 
tion  company,  or  men  employed  by  him,  and  the  same  men  also 
loaded  tliis  kind  of  freight  on  the  cars  when  it  went  forward  by 
lail.  If  the  freight  was  not  forwarded  immediately,  it  was  put  into 
the  store-house,  known  as  the  railroad  buildings  or  shed,  by  the  same 
men.  These  buildings  were  the  property  of  the  railroad,  and  were 
occupied  for  the  temporary  storage  of  freight  going  east,  and  also 
for  uny  other  purposes  the  trustees  might  desire.  The  keys  of  the 
buildings  were  in  the  possession  and  actual  control  of  said  Ohamber- 
lin.  There  was  no  lease  of  the  buildings  nor  any  compensation  for 
the  use  of  them  paid  by  the  transportation  company,  or  charged  to 
them  by  the  defendants.  The  transportation  company  also  stored 
in  the  same  buildings  freight  brought  by  them,  which  was  not  to  go 
further  east  by  rail,  and  freight  received  there  by  them  to  be  carried 
west.  The  business  was  done  in  this  way  under  a  verbal  arrange- 
ment made  in  April,  1864,  between  D.  W.  0.  Brown,  assistant  super- 
intendent of  the  radlroad,  and  Philo  Chamberlin,  vice-president  of 
the  transportation  company;  and  J.  M.  Ghamberlin  acted  in  the 
employment  of  Philo  Ghamberlin. 

When  freight  stored  in  these  buildings  under  this  arrangement 
was  to  go  forward  by  rail,  men  in  the  employment  of  Ghamberlin 
took  it  from  the  buildings  and  put  it  in  the  cars  on  the  track,  and 
an  agent  of  the  railroad  took  an  account  of  the  amount  so  deliy- 
ered. As  compensation  for  this  service  the  railroad  allowed  the 
transportation  company  twelve  and  one-half  cents  per  ton. 

Grain  arriviiig  in  bulk  was  transferred  from  the  boat  by  the 
'  defendants  to  their  elevator,  and  for  this  there  was  charged  to  the 
•  owner  one-half  cent  per  bushel,  and  one-quarter  cent  per  bushel  to 
the  boat  If  the  grain  was  consigned  through  by  rail  at  the  con- 
tract price,  no  charge  was  made  to  the  owner  for  elevating  or  storage, 
bu'*  the  amount  for  elevating  was  settied  between  the  railroad  and 
the  tranqKirtation  company.  The  half-cent  per  bushel  charged  the 
owner  covered  also  six  days'  storage.  If  stored  longer,  there  was  a 
charge  of  a  quarter  of  a  cent  per  bushel  for  every  additional  ten 
davB. 

The  plaintiff  had  no  knowledge  that  any  charge  was  made  to  the 
owners  of  through  freight  for  elevating  or  storing  it,  and  never  paid 
4my  thing  for  such  storage. 
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At  the  time  the  plaintiffs'  flour  and  corn  were  shipped  and  taken 
to  Ogdensburg,  and  for  six  or  seven  years  previous,  this  course  of 
business,  in  reference  to  the  transfer  of  through  freight  from  the- 
transportation  company  to  the  railroad,  had  been  and  was  as  follows ; 
On  the  arrival  of  the  boat  and  landing  of  the  freight  the  transpor* 
tation  company  delivered  to  the  railroad  an  order  or  way-bil!  con« 
taining  an  account  of  the  goods  brought  by  the  boat  to  go  forward 
by  the  railroad,  showing  to  what  persons  and  places  the  different 
goods  were  consigned,  and  the  charges  to  each  for  transportation  to 
that  point. 

The  order  or  way-bill  was  then  entered  by  the  railroad  company 
in  a  book  called  the  **Beceipt  Book,"  or  the  "  Lake  Freight  Ledger.' 
A  clerk  or  agent  in  the  employment  of  the  transportation  company 
then  sent  to  each  of  the  consignees  a  document  marked  '^  duplicate,'' 
and  headed  ''Northern  Bailroad  Company,"  dated  ''Ogdensburg 
Depot,"  reciting  that  said  company  have  received  of  the  Northern 
Transportation  Company  of  Ohio,  in  apparentgood  order,  the  follow- 
ing described  articles,  marked  as  per  margin,  which  the  said  coir- 
pany  promises  to  deliver  to  consignees  subject  to  charges  as  speci- 
fied. The  name  of  the  boat  was  marked  on  the  margin.  Tie 
document  was  not  signed  by  any  agent  or  officer  of  either  the  rji*l- 
road  or  the  transportation  company.  No  other  notice  or  acknowU 
edgment  was  sent  by  either  company  to  tlie  consignees  on  the 
arrival  of  the  goods  at  Ogdensburg.  The  amount  of  charge  for 
transportation  to  Ogdensburg  was  stated  in  these  bills,  and  the 
transportation  company  drew  on  the  consignees  for  the  amount. 

In  the  usual  course  of  business  after  the  receipt  by  the  oonsigneea 
of  these  way-bills,  orders  and  applications  respecting  the  freight 
were  addressed  by  them  to  the  railroad  company,  and  were  answered 
and  acted  ui)on  by  the  agents  and  officers  of  the  ra.lroad,  and  tht-re 
was  no  evidence  of  any  communication  between  the  consignees  uhd 
the  transportation  company  respecting  freight  after  the  receipt  of 
these  way-bills. 

It  appeared  that,  on  the  arrival  at  Ogdensburg  of  the  several  con- 
signments to  the  plaintiffs  of  com  and  flour,  a  notice  or  way-bill  in 
the  form  aforesaid  was  forwarded  to,  and  received  by,  the  plain  tiffs. 
The  fire  which  destroyed  these  goods  occurred  July  28,  1864,  and 
the  plaintiffs,  on  August  2d  of  the  same  year,  applied  to  the  defend- 
ants for  an  adjustment  of  their  loss.  No  notice  was  then  given  to 
the  plaintiffs  that  their  goods  had  not  been  received  by  the  defend- 
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ants,  or  that  auy  otiicr  party  had  possession  of  them  at  the  time  of 
the  fire,  or  was  responsible  for  the  loss,  and  the  plaintiff  Barter  tes- 
tified that  he  had  no  knowledge  or  notice  that  defendants  had  not 
received  the  flour,  or  that  they  denied  the  receipt  of  it,  until  after 
this  suit  was  brought,  and  there  was  no  evidence  that  the  plaintifff 
lijul  any  knowledge  or  notice  of  the  way  in  which  their  way-bills 
were  made  out  and  sent  to  consignees,  except  such  as  might  be 
derived  from  the  form  of  the  notices  themselves,  and  their  dealings 
with  the  parties  after  the  notices  were  sent 

The  case  finds  that  the  defendants  contended  that  two  hundred 
and  eighty  barrels  of  the  flour  destroyed,  and  which  remained  in  the 
buildings  when  the  fire  happened,  had  never  been  received  by  the 
defendants  in  any  capacity,  but  remained  in  the  i>ossession  of 
the  transportation  company ;  whereupon  the  court  gave  instructions 
to  the  jury  upon  the  subject  of  estoppel,  to  which  the  defendant 
excepted. 

The  exception  now  urged  is,  that  the  evidence  did  not  lay  any  suf- 
ficient foundation  for  such  assumptions  and  suppositions  as  are 
contained  in  those  instructions;  or,  in  other  words,  that  there 
was  no  evidence  tending  to  prove  the  facts  essential  to  the  creation 
of  an  estoppel  against  these  defendants. 

It  will  be  observed  that  there  was  no  exception  upon  the  ground 
that  there  was  no  proof  that  defendants  had  received  the  two  hun- 
dred and  eighty  barrels  of  flour,  but  the  exceptions  were  to  the 
rulings  and  instructions  of  the  court  which  apply  only  to  the  matter 
of  estoppel.  This,  however,  is  immaterial ;  for,  if  the  estoppel  is 
sustained,  the  delivery  is  established;  and,  if  not  sustained,  the  ver- 
dict must  be  set  aside,  for  the  jury  may  have  founded  their  verdict 
upon  the  estoppel. 

A  material  and  essential  element  of  the  estoppel  in  this  case  Is 
that  the  way-bills  or  orders  were  sent  to  these  plaintiffs  with  the 
knowledge  of  the  defendants,  and  with  the  intention  on  their  part 
that  they  should  be  received  and  acted  on  by  the  consignees,  the 
plaintiffs,  as  the  representations  and  undertakings  of  the  defendants, 
and  that  they  were  so  received  and  acted  upon. 

The  defendants  now  contend  that  there  was  no  evidence  tending 
to  show  that  the  defendants  had  any  knowledge  that  such  papers 
were  sent  by  the  transportation  company  to  the  plain tifib. 

There  was,  however,  proof,  that  such  papers  were  sent  in  this  case 
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And  that  it  was  in  accordance  with  the  usual  course  of  business  at 
that  time,  and  for  six  or  seven  years  previous. 

If,  then,  such  a  course  of  business  had  been  established  for  six  or 
seven  years  with  defendants'  knowledge  and  consent,  the  papers  sent 
t<:  tliese  plaintiffs  might  well  be  found  to  have  been  sent  under  their 
authority.  The  question  then  is,  whether  the  jury  were  warranted 
in  finding  that  this  course  of  business  existed  with  their  consent. 

The  way-bill  or  order  was  sent  by  a  clerk  or  agent  in  the  employ- 
ment of  the  transportation  company,  and  the  pui*po8e  of  it  was  to 
show  that  this  company  had  performed  its  whole  duty  and  earned 
the  freight  on  the  goods  by  a  delivery  to  the  railroad;  and  at  the 
•same  time  to  show  an  acknowledgment  by  the  railroad  company 
that  it  had  received  the  goods,  with  a  promise  to  deliver  them  at  the 
place  of  their  destination. 

It  is  true  that  these  papers  were  not  signed  by  any  officer  of  either 
company,  and  this  would  naturally  tend  to  diminish  the  credit  that 
would  otherwise  be  given  to  them;  and  this  circumstance  would  be 
open  to  observation  to  the  jury ;  but  still  we  think  these  papers 
might  reasonably  be  regarded  as  representations  by  the  railroad 
company,  if  sent  by  their  authority,  that  they  had  received  the 
goods  and  would  carry  and  deliver  them  to  the  consignees. 

The  question  then  is,  whether  there  was  evidence  from  which  the 
jury  could  legally  find  that  this  course  of  business  was  established 
with  the  knowledge  and  consent  of  the  defendants. 

The  evidence  on  that  point  is  derived  from  the  character  of  the 
custom  itself,  and  the  extreme  improbability  that  it  could  exist  so 
long  as  six  or  seven  years  without  defendants'  knowledge  and  con- 
sent; together  with  the  fact  that,  after  these  way-bills  were  received 
by  the  consignees,  all  the  subsequent  arrangements  respecting  such 
freight  were  made  between  the  consignees  and  the  railroad  company, 
without  any  intervention  on  the  part  of  the  transportation  com- 
pany. It  appears  also  that,  on  the  landing  of  the  freight  at  Ogdens- 
burg,  the  transportation  company  delivered  to  the  railroad  company 
an  order  or  way-bill  containing  an  account  of  the  goods  brought  by 
the  boat  and  to  go  forward  by  the  railroad,  stating  the  persons  to 
whom  consigned  and  the  charges  to  each  for  transportation  to  that 
point,  and  that  the  way-bills  or  orders  were  then  entered  by  the 
railroad  company  in  a  book  called  the  *^  Beceipt  Book,"  or  the  '^  Lake 
Freight  Ledger,"  and  the  clerk  or  agent  of  the  transportation  com- 
{Mmy  then  sent  the  document  marked  '^  duplicate,"  and  headed 
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"  Northern  Railroad  Company  "  to  each  of  the  consignees.  From 
the  documents  copied  into  the  ease  of  Oeorge  Hatchins  &  Co.» 
against  these  defendants,  ^^hicli  are  to  be  taken  as  part  of  this  case^ 
it  appears  the  way-bills  or  orders  so  sent  to  the  consignees  were 
duplicates  of  those  furnished  to  the  defendants. 

Upon  this  evidence  we  think  it  was  competent  for  the  jury  to 
find  that  these  way-bills  were  sent  to  the  plaintiffs  with  the  knowl- 
edge of  the  defendants,  and  with  the  intention  on  their  part  that 
they  should  be  received  and  acted  upon  by  the  plaintiffs  as  the  rep- 
resentations and  undertakings  of  the  defendants. 

If  the  defendants  authorized  them  to  be  so  sent,  it  was  competent 
for  the  jury  to  find  that  they  intended  that  the  plaintiffs  should 
receive  and  act  upon  them  as  being  what  their  language  would 
naturally  and  reasonably  import  —  which  was,  that  defendants  had 
received  these  goods  and  would  tran8X)ort  and  deliver  them. 

So  we  think  the  jury  might  properly  have  found  that  the  plain- 
tiffs received  these  papers  as  the  representations  and  undertakings 
of  the  defendants,  and  acted  upon  them  as  such  in  making  this 
claim  and  bringing  this  suit,  and  with  the  belief  that  they  were  the 
authorized  representations  and  undertakings  of  the  defendants,  and 
that  they  stated  the  truth. 

If  these  facts  were  found,  the  defendants  would  be  estopped  to 
deny  that  they  had  received  and  promised  to  transport  and  deliver 
the  goods  to  the  plaintiff. 

But  the  defendants  object  that  the  jury  ought  to  have  been 
instructed  that,  to  constitute  an  estoppel,  it  must  appear  that  the 
plaintiffs  would  not  have  made  this  claim  or  brought  this  suit  but 
for  the  representations  contained  in  the  way-bill. 

The  instructions  actually  giv^n  on  this  point  were  in  substance 
that,  if  these  representations  were  received  and  acted  upon  as  true 
by  the  plaintiffs  in  making  this  claim  and  bringing  this  suit,  the 
defendants  would  be  estopped  to  deny  their  truth,  and  we  think 
that  the  import  of  this  language  fairly  is,  that,  to  constitute  an 
estoppel,  plaintiffs  must  have  been  induced  to  bring  this  suit  by  a 
belief  in  the  truth  of  these  representations ;  or  that  they  acted  upon 
Uie  belief  that  the  representations  were  true,  and  they  changed  their 
position. 

If  this  were  found  to  be  so,  the  defendants  were  estopped.  Drem 
r.  Kimhally  43  N.  H.  285,  and  cases  cited.  The  point  was,  whether 
plaintiffs  were  induced  to  make  this  claim,  and  bring  this  suit  hj 
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iheir  belief  in  the  truth  of  these  representations^  and  to  this  the 
finding  that  they  acted  on  that  belief  is  substantially  equivalent; 
they  could  not  fairly  be  said  to  act  upon  that  belief,  unless  their  act 
was  induced  by  it.  We  do  not  therefore  perceive  that  the  juty  were 
likely  to  be  misled  by  the  instructions. 

We  think  then  that  the  instructions  were  correct,  although  they 
might  properly  have  been  more  specific  on  the  point  under  con- 
sideration ;  but,  as  no  other  instructions  were  asked  for,  we  think 
the  verdict  ought  not  to  be  disturbed  for  this  course.  Keni  v.  Tysofiy 
20  N.  H.  121 ;  Wright  v.  Boynton,  37  id.  22 ;  Hooksett  v.  Amoskeag 
Co.,  44  id.  105. 

The  next  question  is  this,  if  the  goods  were  delivered  to  defend- 
ants, did  they  hold  them  as  carriers  or  as  warehousemen. 

On  this  point  the  defendants  contend  that,  while  the  goods  were 
detained  at  Ogdensburg  awaiting  the  opportunity  to  be  forwarded, 
they  were  held  by  defendant  as  warehousemen,  and  not  as  carriers, 
upon  the  ground  that  at  certain  seasons  in  former  years  it  fre- 
quently happened  that  the  boats  brought  to  Ogdensburg  more 
freight  than  the  railroad  had  means  to  forward  forthwith,  and  that 
at  the  time  the  plaintiffs'  goods  arrived  there  was  an  accumulation 
of  flour  and  grain  there  that  would  require  a  month,  or  at  least 
three  weeks,  for  the  railroad  to  send  forward,  with  the  means  they 
had;  and  that  plaintiffs'  goods  were  detained  on  that  account,  and 
while  so  detained  were  burned.  That  plaintiffs  have  been  lai-ge 
shippers  for  several  years  before  by  that  route,  and  must  have  been 
aware  that  their  goods  would  be,  or  were  liable  to  be,  delayed  at 
Ogdensburg  for  the  reason  above  mentioned ;  and,  therefore,  must 
be  understood  to  have  consented  to  such  delay. 

The  court  instructed  the  jury  that  if  the  plaintiffs  were  aware 
that  their  goods  would  be,  or  were  liable  to  be,  so  detained  at  Og- 
densburg for  the  reason  aforesaid,  they  could  claim  no  damages  for 
such  delay,  provided  the  goods  were  kept  safely  and  forwarded  as 
soon  as  the  railroad  had  means  to  do  it ;  but,  if  they  received  the 
goods  as  common  carriers  and  undertook  to  forward  them  by  their 
road  as  stated  in  the  way-bills  sent  to  the  plaintiffs,  they  i^ould 
receive  and  hold  them  as  common  carriers  till  they  had  means  to 
send  them  forward ;  unless,  after  sucli  receipt  of  the  freight,  they 
were  authorized  by  some  order  or  agreement  of  the  plaintiffs  to 
hold  it  in  store  for  them;  and  such  order  or  agreement  miglir  he 
implied  from  circumstances,  Init  not  from  the  mere  fact  that  ihe 
Vol.  VI.— 50 
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goods  were  detained  because  the  defendants  had  not  the  means  ic 
send  them  forward  sooner. 

The  objection  to  these  instractions  urged  by  the  defendants  ia, 
that  they  leave  the  jury  to  infer  that,  when  the  goods  were  placed 
iiw  the  warehouse,  they  were  deliyered  to  the  defendants  as  carriers; 
ft'hereas,  it  ought  to  have  been  explained  to  the  jury  that  they 
might  have  received  them  in  another  capacity,  leaving  it  for  them 
to  find  whether  defendants  received  and  held  them  as  warehousemen 
during  the  delay,  or  as  carriers. 

The  answer  to  these  suggestions  is,  that  these  instructions  were 
correct,  and  that,  if  the  defendants  thought  it  desirable  that  the 
difference  between  holding  the  goods  as  warehousemen  and  as  car- 
riers should  be  explained,  they  should  have  asked  for  it  So  the 
instructions  were  correct  in  saying  that  if  the  goods  were  delivered 
to  defendants  as  carriers,  and  they  undertook  to  forward  them  as 
stated  in  the  way-bills,  they  would  be  liable  as  common  carriers 
during  such  delay,  unless  they  were  ordered  by  the  plaintiffs  to 
hold  the  goods  in  store  for  them. 

This,  we  think,  corresponds  with  the  well-settled  rules  of  law  on 
this  subject  If  the  goods  were  received  by  defendants  to  be  trans- 
poited  immediately,  or  without  any  delay  for  the  convenience  of 
the  shipper,  and  were  held  back  merely  for  the  convenience  of  the 
defendants,  because  they  had  not  the  means  to  forward  them  at 
once,  then  the  deposit  in  their  store-house  would  be  regarded  as 
merely  accessory  to  the  carriage,  and  the  defendants  would  be  liable 
as  carriers.  Moses  v.  Boston  <§  Maine  R.  R^  24  N.  H.  82 ;  Story  on 
Bail.,  §  5,  533,  536 ;  Fitchburg  S  Worcester  R.  R.  v.  Hanna  et  ah, 
G  Gray,  541 ;  Judson  v.  Western  R,  R.  Corp.^  4  Allen,  520.  In  that 
case  a  distinction  is  pointed  out  between  the  cases  where  the  carrier 
holds  the  goods  as  carrier,  and  where  he  holds  them  as  a  warehouse- 
man. If  the  goods  when  deposited  with  him  are  not  ready  for 
immediate  transportation,  and  the  carrier  cannot  make  arrange- 
ments for  their  carriage  until  something  further  is  done,  or  some 
further  direction  is  given,  or  communication  made  concerning 
them  by  the  owner,  the  deposit  must  be  considered  as  for  the  con- 
venience of  the  owner,  and  the  receiver  responsible  only  as  a  ware- 
houseman. 

In  the  case  before  us,  the  goods  were  ready  for  immediate  trans- 
portation so  far  as  the  owner  was  concerned;  and  the  delay  was 
merely  for  the  convenience  of  the  carrier. 
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It  is  urged,  to  be  sure,  that  in  respect  to  the  flour  something 
remained  to  be  done  before  the  delivery  to  the  defendants  was  com- 
plete; and  that  is,  that,  according  to  the  usual  course  of  business 
then,  the  flour  should  be  counted  ofi*  as  placed  upon  defendants' 
cars.  It  was  competent,  however,  for  the  defendants  to  waive  this 
ceremony  and  to  take  the  flour  at  the  count  returned  by  the  boats, 
and  it  was  competent  for  the  jury,  as  we  had  seen,  to  find  conclu- 
sively that  they  had  done  so,  and-  that  the  flour,  as  well  as  grain, 
was  in  their  hands  as  carriers  according  to  the  way-bills  forwarded 
to  the  plaintiffs. 

This  case  differs  from  Judson  v.  Western  Railroad  Company^  4 
Allen,  520,  cited  by  defendants'  counsel  There  by  the  course  of 
business  when  freight  was  sent  by  the  New  York  Central  Railroad 
across  the  river  to  the  Western  Railroad^  an  expense  bill  showing 
the  freight  charges  of  the  Central  road  was  sent,  and,  on  receiving 
it,  the  servants  of  the  Western  road  compared  the  goods  with  these 
bills,  and  if  found  correct  they  were  checked  and  entered  upon  the 
books  of  the  Western  road.  The  defendants'  counsel  requested  the 
court  to  charge  the  jury  that  if  these  expense  bUls  had  not  been 
sent,  although  the  goods  had  been  delivered  to  the  defendants' 
agents,  they  would  not  be  liable  as  carriers,  but  only  as  warehouse- 
men.  This,  the  court  declined  to  do,  and  for  that  cause  the  verdict 
for  the  plaintiff  was  set  aside ;  the  court  putting  it  upon  the  ground 
that  the  goods  were  not  in  condition  for  immediate  transportation. 

In  the  case  before  us,  the  bills  were  sent  and  the  evidence  tended 
to  prove  that  both  carriers  united  in  representing  the  goods  to  have 
beet  received  by  the  defendants,  who  engaged  to  forward  them.  In 
Judson  V.  Western  Railroad,  no  stress  is  placed  upon  the  fact  the 
goods  were  not  counted  and  checked,  but  the  decision  went  upon 
the  ground  that  the  expense  bills  were  indispensable  to  identify  the 
goods,  and  to  show  the  amount  of  the  Central  road  claim  for  flight 
to  Albany. 

In  the  present  case  such  bills  had  been  sent,  and  there  was  evi- 
dence that  the  two  companies  united  in  representing  to  plaintiflEb 
that  the  transfer  to  the  defendants  was  complete. 

Besides,  upon  the  subject  of  the  delivery  and  receipt  of  the  goods 
no  exception  appears  to  have  been  raised,  except  as  to  the  instruc- 
tions in  respect  to  the  estoppel,  which  have  already  been  considered. 

The  next  question  is,  as  to  the  general  liability  of  an  intermediate 
carrier  under  circumstances  like  the  present    It  must  be  regarded 
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aB  tlie  established  law  of  England,  that  if  goods  are  brought  to  a 
common  carrier  to  be  carried  to  a  particular  place,  and  they  are  so 
directed,  and  he  receives  them  without  limiting  his  responsibility  to 
his  own  road,  this  is  prima  facie  evidence  of  a  contract  as  carrier 
to  transport  and  deliver  them  at  the  place  of  their  ultimate  destina* 
tion,  although  it  may  be  beyond  the  terminus  of  his  own  line. 

This  is  put  upon  the  ground  that,  if  he  undertakes  so  to  deliver 
the  goods,  it  is  immaterial  whether  he  does  it  wholly  by  means  of  his 
own  road,  or  partly  by  the  agency  of  other  carriers  ?  The  question 
is,  whether  as  matter  of  fact  he  has  undertaken  to  perform  a  service. 
If  he  has,  he  cannot  be  permitted  to  say  he  was  not  a  common  car* 
rier  over  the  part  of  the  route  where  the  goods  were  lost  or  injured* 
Whether  the  agency  of  another  carrier  be  the  drawing  over  its  road 
the  goods*  to  be  delivered  in  a  car  of  the  contractor,  or  transi)orting 
them  in  cars  of  its  own,  the  result  is  the  same. 

In  the  American  courts  there  has  been  some  hesitation  in  adopt- 
ing the  English  rnle,  but  there  is  a  decided  preponderance  of 
authority  here  in  favor  of  the  doctrine  that  railroads  and  otlier  car- 
riers may  bind  themselves  to  carry  goods  beyond  the  line  of  their 
own  roads. 

As  to  what  shall  be  evidence  of  such  a  contract  there  is  some 
diversity  of  opinion  in  the  American  courts;  but  where  several  rail- 
roads make  a  business  arrangement  by  which  a  continuous  line  is 
formed,  and  each  sells  tickets  over  the  whole  line,  and  contracts  to 
carry  goods  through  the  entire  route,  receives  the  price  for  it  in  one 
entire  sum,  which  is  to  be  divided  in  stipulated  proportions  among 
the  several  roads,  there  is  a  decided  weight  of  authority  here  in 
favor  of  the  rule  that  the  company  receiving  goods  directed  to  any 
point  on  said  continuous  line,  is  responsible  as  carrier  for  their  loss 
or  injury  on  any  part  of  the  line.  2  Redf.  on  Railw.  38,  and  coses 
cited;  Hart  v.  Rensselaer  and  Saratoga  Railway  Co.,  4  Seld.  37. 

In  the  English  courts  it  seems  to  be  established  that,  when  th^ 
carrier  who  receiving  the  goods  has  contracted  to  carry  them  over 
the  entire  route,  an  action  will  not  lie  against  an  intermediate  carrier 
for  loss  or  injury  to  the  goods,  although  it  happened  upon  his  part 
of  the  route ;  and  this  seems  to  be  upon  the  ground  that  he  is 
merely  the  agent  of  the  first  carrier,  and  tJiere  is  no  privity  of  con- 
tract  between  him  and  the  owner  of  the  goods. 

In  the  American  courts  we  do  not  find  any  cases  that  distinctly 
recognize  this  doctrine;  and  we  are  not  inclined  to  adopt  it  in  this 
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State.  When  two  or  more  railroads  are  associated  together,  and 
form  a  continuous  line  for  the  transportation  of  fireight  and  passen- 
gers, giving  to  each  the  right  to  sell  tickets  and  receive  freight^  and 
bargain  for  its  transportations  over  the  whole  line,  and  to  receiye  the 
price  of  said  tickets  and  transportations,  the  same  to  be  divided 
between  them  at  periodical  settlements ;  we  think  it  would  be  more 
correct  to  regard  the  company  so  selling  tickets  and  contracting  for 
transportations,  as  the  agent  of  tlie  several  companies  composing 
such  line,  rather  than  to  regard  the  other  companies  as  its  agents  in 
performing  the  share  of  service  allotted  to  them.  The  sale  of  such 
tickets,  and  the  obtaining  of  such  freight,  are  for  the  common  benefit 
oi*  all  the  companies,  and  the  receipts  from  it  are  divided  between 
them  in  proportion  to  the  amount  of  service  rendered  by  each, 
making  them  interested  in  the  business  as  principals  and  not  as 
agents.  In  fact  they  stand  substantially  in  the  position  of  partners 
in  such  through  business. 

If  there  be  no  such  connection  between  the  several  railroads,  and 
one  of  them  receives  goods  and  engages  to  transport  them  to  a  point 
beyond  the  line  of  its  own  road,  and  over  another  road,  there  would 
be  more  force  in  the  position  that  the  latter  was  merely  the  agent 
of  the  former,  and  was  not  in  privity  with  the  consignees. 

In  this  case  it  appears  that  the  business  between  the  transporta* 
tion  company  and  this  line  of  railroads  was  conducted  in  1864,  when 
the  loss  in  question  happened,  in  accordance  with  the  provisions  of 
tht  contract  between  them,  which  expired  in  1863 ;  and  there  was 
no  change  in  the  manner  of  doing  business  between  the  transporta- 
tion company  and  the  railroads,  except  as  regarded  rates,  divisions, 
etc.;  bnt  the  transportation  company  shipped  and  forwarded  freight 
OTer  said  railroads  in  the  same  manner,  substantially,  as  they  did 
in  1863. 

The  agreement  referred  to  was  entered  into  February,  1863,  and 
to  continue  during  the. three  existing  seasons  of  navigation,  and  as 
much  longer  as  might  be  provided  for.  By  it  a  joint  transportation 
line  was  formed  between  Boston  and  Chicago  and  intermediate  places 
and  ports.  The  railroads  and  transportation  line  were  each  to  keep 
an  ofiScer  and  an  agent  in  Boston,  to  house  and  control  freight  for  the 
western  ports,  and  the  transportation  line  was  to  keep  and  maintain 
offices  and  agents  at  the  western  ports  to  receive  and  control  fi'eight 
for  the  line. 

Provision  is  made  for  the  division  of  the  through  price  of  freight 
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between  the  iibn^iimtiou  company  and  the  railroads;  and  itia 
also  provided^  that  each  paity  shall  be  liable  for  damage  done  to 
freight  upon  their  portions  of  the  route,  and  when  such  damage 
cannot  be  traced  to  either  party,  it  shall  be  divided  between  the 
parties  in  the  same  proportion  as  each  party  receiyes  on  through 
freight  The  rates  of  freight  from  Boston,  and  places  rating  the 
same  as  Boston,  are  to  be  established  and  controlled  by  the  railroads^ 
and  those  from  western  ports  to  be  established  by  the  transportation 
company. 

As  the  case  finds  that  the  business  in  1864  was  conducted  m  sub* 
stantial  accordance  with  the  provisions  of  this  contract,  we  are  of 
the  opinion  that  the  defendants  could  not  be  considered  as  acting 
merely  as  the  agents  of  the  transportation  company  in  forwarding 
the  goods  brought  by  that  line  to  Ogdensburg,  but  rather  as  joint- 
contractors,  and  liable  for  losses  upon  its  road  directly  to  the  con- 
signees of  the  goods.  Angell  on  Garr.,  ch.  4,  5,  93 ;  and  Bosiwick 
V.  Champion  et  oL,  11  Wend.  571  and  cases  cited. 

There  are  numerous  cases  of  a  continuous  line  of  common  car- 
riers formed  by  an  arrangement  between  several  carriers,  each 
o)>erating  at  his  own  expense  a  distinct  part  of  the  line,  but  the 
receipts  from  the  through  business  being  divided  between  them  in 
proportion  to  the  number  of  miles  run  by  each.  In  such  cases  they 
are  held  to  be  jointly  liable  as  partners  throughout  the  entire  route. 
Angell  on  Garr.,  ch.  4, 5, 93,  and  cases  cited ;  Story  on  Bail.,  §  506,  and 
cases  cited.  In  Bostwick  v.  Champion  et  al,  11  Wend.  571,  the 
defendants  ran  a  line  of  stage  coaches  from  TJtica  to  Rochester.  Tlie 
route  was  divided  into  three  sections,  each  operated  by  a  distinct 
party,  who  furnished  his  own  carriages,  horses  and  drivers,  and  paid 
his  own  expenses.  The  money  received  after  paying  the  turnpike 
tolls  was  divided  according  to  the  number  of  miles  run  by  each 
party,  and  it  was  held  that  they  were  partners  and  jointly  liable  for 
an  injury  to  plaintiff's  wife,  caused  by  the  negligence  of  the  drivers 
of  one  of  these  coaches  in  coming  in  contact  with  the  wagon  in 
which  she  was  riding.  A  similar  doctrine  is  maintained  in  Waland 
V.  Elkins,  1  Starkie,  217 ;  Fromoni  v.  Couplandy  2  Bing.  170. 

Where  an  association  was  formed  between  shippers  on  Lake 
Ontario  and  the  owners  of  canal  boats  on  the  Erie  canal  for  the 
transportation  of  goods  from  New  York  to  ports  and  places  on  Lake 
Ontario  and  the  St  Lawrence  rirer,  and  goods  shipped  from  New 
York  to  Ogdensburgh  were  lost  on  Lake  Ontario,  it  was  held,  that 
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an  the  defendants  were  liable,  although  some  of  them  had  no  interest 
in  the  vessel  on  the  lake.  Fairchild  v.  Slocum,  19  Wend.  329.  See 
Bradford  v.  S.  C.  Railroad^  7  Rich.  (S.  C.)  201,  where  a  similar 
association  was  formed  between  these  railways  to  carry  cotton  the 
entire  route  at  a  certain  price  per  hundred  weight,  and  through 
tickets  were  given,  it  was  held  that  they  were  jointly  liable  for 
damages  on  either  road.  See,  also.  Hart  v.  Renn.  £  Sar*  E.  R^  4 
Seld.  37. 

These  views  are  in  fact  recognized  in  Hie  Nashua  Lock  Co.  v.  Th$ 
Worcester  di  Nashua  Railroad^  recently  decided  in  HDlsborough 
county,  where  it  was  held,  that  a  carrier  receiving  goods  at  Nashua 
marked  for  New  York,  and  receiving  pay  for  the  freight  through 
without  limiting  its  responsibility  to  its  own  road,  is  liable  for  loss 
or  injury  to  the  goods  while  in  the  hands  of  an  intermediate  com- 
pany, even  if  without  the  limits  of  this  State ;  it  appearing  that,  by 
arrangement  between  the  several  companies  composing  this  line, 
the  receipts  for  freight  were  to  be  divided  among  them  in  pre- 
scribed proportions. 

At  the  same  time  the  doctrine  was  recognized  that  the  interme- 
diate carrier  in  a  continuous  line,  of  such  a  character,  is  also  liable. 
This  doctrine  as  respects  the  intermediate  carrier  is  in  conflict,  aa 
we  have  seen,  with  the  English  authorities,  but  we  think,  for  the 
reasons  already  assigned,  that  in  the  case  of  a  continuous  line  formed 
by  several  distinct  companies,  each  operating  a  distinct  part  of  the 
entire  line,  but  each  empowered  to  contract  for  freight  over  the 
whole  route,  and  to  receive  pay  for  the  whole  distance,  the  receipts 
to  be  divided  among  the  several  companies  in  prescribed  proportions ; 
it  would  be  competent  for  a  jury  to  infer  a  joint  contract  by  the 
several  carriers  to  transport  the  goods  over  the  entire  route. 

It  is  quite  well  settled  now  that  they  have  the  capacity  to  make 
such  joint  contract,  and  we  think  that  from  the  facts  stated  a  jury 
might  infer  it. 

In  New  Jersey  Steam  Navigation  Co.  v.  Merchants  Bank^  6  How. 
(U.  S.)  344,  in  error,  the  case  was,  that  the  original  plaintif^sent 
drafts  on  New  York  for  collection  by  Hamden's  Express,  and  the 
specie  obtained  was  placed  by  the  express  company  in  a  crate  on 
board  defendants'  steamer,  which  the  latter  had  stipulated  to  carry 
at  the  sole  risk  of  the  former.  The  money  was  lost  by  the  ncgli> 
gence  of  the  navigation  company,  and  they  were  held  to  be  liable 
directly  to  the  owners,  notwithstanding  the  contract  was  with  the 


448  NEW  HAMPSHIRE, 

Barter  &  Co.  v,  Wheeler. 

express  company  alone,  and  there  was  no  privity  of  contract  between 
the  owners  and  the  original  defendants. 

This  would  seem  not  to  be  in  accordance  with  those  English  caaea 
wliich  hold  the  intermediate  carrier  not  to  be  liable  to  the  owner 
when  a  contract  for  the  entire  serrice  was  made  with  the  first  taker* 

To  be  sure  in  this  case  the  money  was  lost  by  the  defendants' 
negligence,  by  what  must  be  deemed  a  tort,  and  yet,  upon  the  doo- 
trine  of  those  English  cases,  they  would  not  ha>ye  been  liable  for 
want  of  privity.  In  that  case  tiie  contract  was  with  the  express 
company  alone,  and  they  employed  the  defendants  to  carry  the 
money  upon  their  boat,  the  express  company  having  the  sole  charge 
of  carrying  it  to  and  from  the  boat;  and,  for  aught  we  can  see,  it 
stands  upon  the  same  footing  as  those  English  cases  where  the  goods 
were  to  be  transported  part  of  the  distance  by  the  first  taker. 

In  both  cases  there  was  a  contract  by  the  first  carrier  to  transport 
the  goods  the  entire  distance,  and  it  was  held  to  be  immaterial 
whether  it  was  to  be  done  by  himself  or  by  the  agency  of  another. 

This  case  must  then  be  considered  as  an  authority  against  the 
English  doctrine  which  denies  the  liability  of  the  intermediate  carrier 
to  the  owner  of  the  goods. 

It  is  contended  by  defendants  that  the  original  bill  of  lading  shows 
a  contract  by  the  transportation  company  to  deliver  the  goods  to 
the  consignees  in  Concord. 

Taking  it  for  granted  that  it  is  so,  stilly  when  it  is  made  to  appear 
that  the  defendants  were  joint  undertakers  with  the  transportatioii 
company,  we  think  they  may  be  held,  for  it  is  not  a  case  where  a 
party  has  elected  to  give  credit  to  one  of  several  partners  with  a 
knowledge  of  the  liability  of  the  other,  but  is  rather  like  the  case 
of  dormant  partners  who  may  be  joined,  although  the  contract  was 
with  the  ostensible  partners  alone.  Ihrr  v.  Whe^er  e^  oL,  20  K.  H. 
669 ;  Story  on  Part,  §  103  and  note ;  Story  on  Agency,  §  291. 

Besides,  the  course  of  business  appears  to  have  been  on  the  arrival 
of  the  boats  at  Ogdensburgh,  with  freight  for  the  raQroads,  for  the 
tranlfK>rtation  company  to  draw  for  the  changes  up  to  that  pointy  as 
if  the  freight  had  been  earned,  and  to  send  to  the  consignees  a  way- 
bill in  the  name  of  the  Northern  Bailway  Company,  acknowledging 
that  it  had  received  the  goods  and  promising  to  forward  them  to  the 
consignees,  and,  as  we  have  said,  the  jury  might  legally  have  found 
that  their  way-bills  were  so  forwarded  witti  the  knowledge  and  aaient 
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of  the  defeudanta.  Upon  this  ground^  then,  the  jury  might  haye 
found  the  defendants  liable  unless  excused  for  other  reasons. 

In  addition  to  these  yiews,  it  would  seem  that  the  obligation  of 
these  defendants  must  be  governed  by  the  laws  of  New  York. 

The  original  contract  was  made  at  Toledo,  Ohio,  but  was  to  be 
performed  partly  in  New  York,  and  the  loss  was  altogether  in  that 
State.  If  the  contract  was  to  have  been  performed  wholly  in  New 
York,  it  is^lear  that  it  would  be  governed  by  the  laws  of  that  State ; 
Little  V.  RUeyy  43  N.  H.  109,  and  cases  cited,  and  if  to  be  executed 
partially  in  New  York,  we  perceive  no  reason  why,  in  respect  to  that 
part,  the  law  of  that  State  should  not  govern,  and  such  is  the  doc- 
trine laid  down  in  Story  on  Contracts,  §  655,  where  it  is  said  that, 
if  a  contract  is  to  be  performed  partly  in  one  country  and  partly  in 
another  country,  it  has  a  double  operation,  and  each  portion  is  to  be 
interpreted  according  to  the  laws  of  the  country  where  it  is  to  be 
performed,  and  it  is  said  that  the  rule  applies  to  a  bill  of  lading  of 
goods,  some  of  which  are  to  be  delivered  at  one  port  and  some  at 
another,  in  different  countries.  This  rule  is  also  recognized  in 
Fanieroy  v.  Ainswarth,  22  Barb.  Sup.  Ct  118.  The  doctrine  laid 
down  in  Story  on  Contracts,  as  before  stated,  is  fully  sustained  in 
Pope  V.  Nichersouy  3  Story,  485. 

In  the  case  before  us,  the  original  contract  evidently  contemplates 
a  transportation  of  the  merchandise  over  the  Northern  railroad, 
and  it  seems  to  be  in  accordance  with  the  established  doctrine  upon 
this  subject  to  hold  that  the  obligation  of  the  carrier  upon  that 
part  of  the  route  shall  be  determined  by  the  laws  of  New  York. 

If  the  law  of  New  York  is  to  govern,  and  we  think  it  is,  it  will 
be  found  to  be  in  accordance  with  the  conclusion  we  have  already 
reached. 

The  doctrine  that  the  intermediate  carrier  is  not  liable  for  a  loss 
or  injury,  on  his  own  road,  when  the  first  carrier  has  agreed  to 
transport  the  goods  through  the  entire  route,  is  deduced  from  the 
doctrine  of  Muschamp  v.  Lancaster  and  Preston  Junction  Raihoay 
Co.y  8  Mees.  and  Wels.  421,  and  other  cases  which  followed  it  in  the 
English  courts,  it  being  held  that,  when  the  first  carrier  had  agreed 
to  carry  the  goods  to  their  ultimate  destination,  there  was  no  privity 
between  the  owners  of  the  goods  and  the  intermediate  carrier,  who 
-was  merely  agent  of  the  first  carrier. 

In  the  New  York  courts,  the  doctrine  of  Muschamp  v.  Lancas^ 
im  and  Preston  Junction  Railway  Co.  has  not  betn  adopted.  On 
Vol.  VL  —  57 
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the  contrary,  it  was  rejected  in  Van  Santvoord  r.  Si.  John  et  ahy  6 
Hill,  157 ;  decided  in  1843. 

In  the  cases  of  Bostwick  y.  Champion  et  al,  11  Wend.  575 ;  Fair^ 
child  T.  Slocum,  19  id.  329,  before  cited;  several  carriers  united  to 
form  a  continuous  line,  each  operating  his  own  -portion  of  the  line, 
but  the  receipts  being  divided  in  stipulated  proportion.  It  was 
held  that  the  undertaking  was  joint  and  all  the  defendants  liable. 

In  Hart  v.  The  Rensselaer  and  Saratoga  R.  R,,  4  SAH  37,  then 
separate  companies,  owned  portions  of  the  line  from  Whitehall  ta 
Troy.  The  defendant  ran  its  engine  between  Troy  and  Saratoga, 
and  the  Saratoga  and  Washington  Railroad  ran  its  engine  between 
Saratoga  and  Whitehall,  and  each  company  ran  its  cars  over  the 
whole  line.  The  plaintiff  bought  her  ticket  and  took  passage  at 
Whitehall  for  Troy,  and  the  ticket  was  received  as  suflScient  for  her 
passage;  part  of  her  baggage  was  lost  on  the  line.  The  jury  found 
a  verdict  for  the  plaintiff,  and  the  court  held  that  there  was  suffi- 
cient evidence  to  sustain  it. 

In  1847,  the  legislature  of  New  York  passed  a  law  providing  that 
when  two  or  more  railroads  are  connected  together,  and  one  of 
them  receives  freight  to  be  transported  to  any  place  on  the  line  of 
either  of  said  roads,  such  company  so  receiving  the  freight  shall  be 
liable  as  common  carriers  for  the  delivery  of  it  at  such  place,  and 
providing,  also,  that  if  such  company  shall  become  liable  by  reason 
of  the  neglect  or  misconduct  of  any  other  company,  it  may  collect 
the  amount  paid  by  it  of  such  other  company. 

In  the  subsequent  case  of  Smith  v.  New  York  Central  R.  R.,  43^ 
Barb.  225,  it  was  held,  that  the  intermediate  carrier  was  liable  for 
damages  upon  its  own  road  at  common  law,  and  that  the  owner 
may  have  his  election  to  sue  the  first  taker  or  the  intermediate 
carrier. 

Upon  these  views  it  was  competent,  we  think,  for  the  jury  to 
find  the  defendants  liable  for  the  loss  of  their  goods,  unless  excused 
upon  other  grounds  than  those  already  considered. 

It  is  further  urged  by  the  defendants,  that,  by  the  very  terms  of 
the  contract,  tliey  are  relieved  from  all  responsibility  for  losses  by 
fire ;  and  for  this  they  rely  upon  the  provision  in  the  bill  of  ladings 
which  excepts  from  the  obligation  which  they  assume,  ^^  the  dan- 
gers of  navigation,  fire,  and  collisions  on  the  lakes  and  rivers^  &nd 
on  the  Welland  canal.^' 

For  the  defendants  it  is  contended,  that,  as  the  undertaking  of 
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the  tnuisportatiou  company  is  to  transport  t  le  goods  over  the 
entire  route  and  deliver  them  in  Concord^  the  limitation  on  their 
liability  in  respect  to  losses  by  fire  is  equally  extensirCy  and  applies 
to  the  whole  line. 

On  the  «ther  hand,  it  is  urged  that  the  exception,  applying  (inly 
to  fire  on  the  lakes  and  rivers  and  the  Welland  canal,  and  waiving 
the  question  whether  the  transportation  company  could  thus  limit 
its  responsibility,  the  inquiry  is,  what  is  the  true  construction  of 
this  exception  P 

At  common  law,  carriers  both  by  land  and  water  were  liable  for 
all  losses,  or  damage  to  goods,  except  those  caused  by  the  aot 
of  God  or  the  publio  enemies,  and  it  is  generally  held  in  the 
American  courts  that  the  carrier  could  not  limit  his  liability  by  a 
public  notice.  See  Moses  v.  Tfie  Boston  and  Maine  R.  iZ.,  24  N.  H. 
88.  In  that  case  it  was  so  held,  even  where  knowledge  of  the 
notice  was  brought  home  to  the  consignor. 

The  liability  of  the  carrier,  however,  may  be  modified  by  the 
express  agreement  of  the  parties.  New  Jersey  Steam  Navigation 
Company  v.  Merchants  Bank,  6  How.  (U.  S.)  382 ;  and  the  same 
view  seems  to  have  been  taken  in  Moses  v.  Boston  and  Maine  R.  R.y 
24  N.  H.  90;  see,  also,  2  Bedfield  on  Riiilways,  77,  and  cases  cited. 

But  upon  general  principles,  and  in  view  of  the  policy  of  the  law 
to  hold  the  common  carrier  to  a  strict  accountability,  we  think  that 
restrictions  upon  the  common-law  liability  of  the  carrier  for  his 
benefit^  inserted  in  a  bill  of  lading  or  receipt,  drawn  up  by  himself 
and  signed  by  him  alone,  for  goods  intrusted  to  him  for  transporta- 
tion, are  to  be  construed  most  strongly  against  himself,  and  so  it  is 
laid  down  in  2  Bedf.  on  Railways,  2G. 

In  the  case  now  before  us,  the  bill  of  lading  is  in  the  general  form 
adopted  by  common  carriers  by  water.  It  is  made  and  signed  by  a 
carrier  of  that  description;  most  of  it  is  clearly  applicable  to  the 
transx)ortation  by  water,  and  that  alone.  The  exceptions  are  the 
dangers  of  navigation,  fire  and  collisions  on  the  lakes,  rivers  and  the 
Welland  canal.  The  first  and  the  last  clearly  apply  to  the  trans- 
portation by  water  alone,  and  the  intermediate  one  may  well  be  con- 
strued to  apply  to  fire  on  the  lakes,  rivers  and  Welland  canal.  It 
is  certainly  capable  of  that  construction ;  and,  upon  the  vhole,  we 
think  it  the  most  natural.  The  danger  from  fire  is  associated 
directly  with  causes  which  apply  only  to  water  transportation,  and 
•he  maxim,  noscitur  a  sociis,  is  often  resort  d  to  in  aid  of  construe- 
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tion.  Broom's  Legal  Maxims,  450,  and  cases  cited.  In  Bennett  y* 
Broohsy  9  Allen,  118,  great  weight  was  given  to  this  canon  of  con- 
fitractaou.  The  question  was  upon  the  construction  of  a  statute 
which  provided,  that  '^  whoever  keeps  open  his  shop,  workhouse  or 
warehouse,  or  does  any  manner  of  labor,  business  or  work,''  eto^ 
fihall  be  punished,  eta,  and  it  was  held  that  the  general  terms  ^^  labor, 
business  or  work,"  although  by  themselves  they  would  include  all 
secular  acts,  yet  being  qualified  by  the  words  immediately  preceding 
them,  viz.,  shop,  work-house  or  warehouse,  they  are  to  be  restrained 
80  as  to  signify  only  such  acts  as  are  of  the  same  nature  e/i^^e^em  ^6n- 
eris  with  those  with  which  they  are  associated. 

In  the  present  case,  as  the  term  *^  fire"  is  associated  with  terms  which 
clearly  apply  to  water  transportation  alone,  it  affords  a  strong  argu- 
ment against  a  construction  that  should  make  it  apply  to  the  trans- 
portation both  by  water  and  land.  We  think,  also,  that  to  justify 
the  finding  of  the  discharge  of  a  common-law  liability  by  the  assent 
or  agreement  of  the  consignor,  and  especially  by  means  of  a  bill  of 
lading,  which  is  the  act  of  the  carrier  alone,  the  terms  ought  to  be 
explicit  and  unequivocal,  and  doubtful  expressions  ought  to  be 
taken  most  strongly  against  the  carrier,  and  such  we  think  has  been 
the  general  doctrine  both  in  the  English  and  American  oourt& 

With  these  views,  we  are  brought  to  the  conclusion  that  the  excep- 
tion in  respect  to  fire  applies  only  to  the  water  transportation,  and 
not  to  transportation  by  land. 

The  remaining  question  is,  whether  these  defendants  in  the  capac- 
ity in  which  they  operated  the  railroad  are  liable  as  common  car- 
riei*8  for  losses  upon  the  road. 

The  objection  urged  by  defendants'  counsel  is  that  they  were  in 
possession  of  the  railroad  merely  as  receivers,  and  acting  under  the 
authority  of  the  court. 

We  think,  however,  that  this  is  not  the  correct  view  of  the  case. 
They  were  originally  mortgagees  of  the  railroad  in  trust  for  the 
security  of  certain  bondholders,  and  the  interest  not  being  paid,  the 
corporation  surrendered  up  to  them  the  possession,  and  in  April, 
1856,  under  a  decree  of  the  supreme  court  in  New  York,  the  whofc 
property  was  sold  by  an  officer  called  a  referee  appointed  by  the 
court  for  that  purpose,  and  sold  to  these  defendants.  By  the  decree 
the  referee  was  directed  to  sell  and  convey  to  the  purchaser  the  entire 
property  subject  to  a  prior  mortgage,  and  out  >f  the  proceeds  to  pay 
the  costs  and  expenses,  and  to  pay  to  these  mortgagees  the  amount 
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due  upon  their  mortgages ;  with  a  provision  that,  if  ao  other  person 
should  bid  for  said  property  an  amount  equal  to  the  sum  due  on  said 
mortgages  for  principal  and  interest,  over  and  above  the  amount  due 
on  the  prior  mortgages,  these  defendants  were  empowered  to  bid  in 
and  become  the  purchasers  of  the  entire  property  in  trust,  to  sell 
the  same  for  the  benefit  of  the  bondholders,  at  such  sum  as  in  their 
discretion  they  may  deem  most  beneficial  for  the  said  bondholders, 
and  they  were  directed  to  bid  not  less  than  $2,000,000,  and  upon 
their  bidding  in  the  property  the  referee  was  to  convey  it  to 
them  the  same  as  to  other  purchasers,  and  such  mortgagees  were 
authorized  to  sell  and  convey  portions  of  the  property  not  needed 
for  the  use  of  the  railroad,  or  to  lease  the  same  for  the  benefit  of  the 
bondholders,  and,  upon  the  organization  of  a  new  railroad  corpo- 
ration under  the  general  law  or  otherwise,  to  transfer  or  assign  to 
the  new  corporation  the  property  necessary  for  the  purposes  of  a  rail- 
road, and  receive  stock  in  payment ;  providing  that  if  on  the  distri- 
bution of  the  stock  any  bondholder  shall  prefer  to  receive  the  money, 
the  trustee  may  sell  his  portion  of  stock  and  pay  him  the  money ; 
and  providing  also,  that  until  the  sale  of  said  property,  or  if  the 
trustees  shall  purchase  it  in  trust  to. sell  it  for  the  benefit  of  the 
bondholders ;  then,  until  they  shall  sell  the  property  for  cash  or  by 
transferring  it  to  such  new  corporation,  the  trustees  may  continue 
to  operate  the  railroad  and  receive  the  rents,  profits  and  income 
thereof,  and  appoint  the  necessary  agents  and  subordinates ;  purchase 
the  necessary  supplies  and  keep  the  property  in  good  repair;  pay 
and  discharge  any  just  claim  upon  the  trust  property,  when  in  the 
opinion  of  the  trustees  the  interests  of  the  bondholders  will  be  pro- 
moted thereby,  to  keep  down  the  interest  upon  the  prior  mortgage, 
and  authorizing  them  to  bring  any  needful  suits,  and  to  defend  any 
suits  against  themselves. 

And  it  was  further  decreed,  that  the  Northern  Bailroad  Company 
and  all  persons  and  corporations  claiming  under  them  subsequent  to 
the  commencement  of  the  action  and  the  filing  of  the  notice  of  the 
pendency  thereof,  and  all  other  persons  or  corporations  who  have 
any  liens  or  claims  theiBon,  by  or  under  such  subsequent  judgments 
or  decree,  be  forever  barred  and  precluded  of  all  right,  title,  interest 
and  equity  of  redemption  in  the  said  mortgaged  premises  so  sold, 
and  every  party  thereof;  and  it  is  provided  that  the  trustees  may 
oe  at  liberty  to  apply  to  the  court  for  farther  directions. 

In  pursuance  of  this  claim,  a  sale  "was  made  by  the  referee  to  tha 
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8aid  trustees  for  $3,000^000^  and  a  conyeyanoe  made  to  them  on  the 
2l8t  day  of  October,  1856,  under  which  the  trustees  have  held  and 
operated  the  nulroad  up  to  the  time  of  the  acts  complained  of. 

The  decree  referred  to  was  in  substance  a  foreclosure  of  the  mort- 
gage ^s  held  by  the  trustees;  by  it  the  right  of  redemption  of  the 
Northern  Bailroad  Company  was  wholly  barred  and  foreclosed,  and 
after  the  sale,  the  trustees  held  the  property  in  trust  for  the  bond- 
holders alone.  Both  of  the  mortgages  contained  a  power  of  sale  in 
case  of  six  months'  default  of  payment  of  principal  or  interest  on 
the  bonds  when  due  and  demanded. 

The  decree  seems  to  be  in  general  conformity  with  the  provisions 
of  the  New  York  statutes  regulating  the  foreclosure  of  mortgages, 
with  some  further  directions  in  respect  to  details ;  but  there  is  noth- 
ing of  the  character  of  the  appointment  of  a  receiver  to  take  posses- 
sion of  the  property  and  dispose  of  it  and  make  application  of  the 
proceeds  under  the  authority  of  the  court 

On  the  contrary,  the  trustees  were  already  in  possession  of  the 
property,  and  the  object  of  the  decree  was  to  foreclose  the  right  of 
the  corporation  to  redeem  and  provide  for  a  sale  in  aooordanoe  with 
the  power  conferred  by  the  mortgages  to  some  third  person,  if  any 
one  should  bid  enough  to  pay  off  the  mortgages,  debts,  and  costs  and 
expenses ;  if  not,  then  giving  the  trustees  power  to  bid  it  in  and 
hold  it  in  trust  for  the  benefit  of  the  bondholders. 

Accordingly  the  property  was  bid  in  by  the  trustees  and  conveyed 
to  them  by  the  referee,  and  they  continued  to  hold  it  in  trust  for 
the  bondholders,  divested  of  all  right  of  redemption  by  the  corpora* 
tion  ;  and  they  held  it,  we  think,  substantially  as  trustees,  and  not 
as  receivers.  The  fact  that  the  court  undertook  to  give  directions 
as  to  the  mode  of  executing  this  trust  in  respect  to  a  subsequent 
sale  and  operating  the  road,  with  the  provision  that  they  might, 
upon  the  footing  of  that  decree,  apply  to  the  court  for  further  direc- 
tions, does  not  change  the  character  in  which  the  property  was  held 
by  these  mortgages ;  such  directions  are  entirely  appropriate  in  the 
case  of  trustees. 

There  is  nothing  indeed  to  indicate  that  the  court  by  its  officers 
had  taken  possession  of  the  property,  to  manage  and  dispose  of  it  for 
the  benefit  of  the  parties  interested ;  but  it  was  left  in  the  possession 
of  the  persons  to  whom  the  corporation  had  conveyed  it,  with 
authority  to  sell  it  at  their  discretion,  and  until  so  sold,  to  continue 
to  operate  the  railroad ;  receive    the  income,  rents  and  profits ; 
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appoint  the  necessary  agents  and  subordinates ;  purchase  supplies ; 
keep  the  road^  rolling  stock  and  fixtures  in  good  repair ;  pay  and 
discharge  any  just  claim  upon  the  trust  property  when^  in  the  opin- 
ion of  the  trustees,  the  interests  of  the  bondholders  will  be  promoted 
thereby ;  keep  down  the  interests  on  the  prior  mortgages ;  paying  and 
defraying  the  necessary  expenses  of  any  and  all  these  items,  out 
of  the  rentSy  profits  and  income  of  the  said  property ;  and  author- 
izmg  them  to  bring  any  suits  that  may  be  necessary  to  recoyer 
debts,  for  tolls,  freight  or  otherwise,  or  for  injuries  to  the  property ; 
and  to  defend  any  suit  against  them,  or  either  of  them,  in  respect  to 
the  mortgaged  property,  or  any  part  thereof. 

It  appears,  then,  that  the  legal  title  to  the  whole  property,  subject 
to  a  prior  mortgage,  was  in  these  defendants,  in  trust  for  the  bond- 
holders, from  October  21, 1866,  when  the  referee  conveyed  to  them, 
until  after  the  loss  complained  of,  which  occurred  July  28, 1864,  and 
that,  at  the  time  of  this  loss  and  before,  they  were  in  possession  of 
the  railroad  and  operating  it  under  the  orders  and  decrees  aforesaid, 
and  were  in  fact  the  ostensible  parties  appearing  to  the  public  to  be 
exercising  the  franchise  of  the  corporation.  The  corporation  itself 
had  parted  with  all  title  to  the  property.  The  prior  mortgagees  did 
not  disturb  the  possession  of  these  trustees,  who  were  authorized  tc 
take  the  rents,  profits  and  income  of  the  property,  and  out  of  them 
to  pay  the  expenses  of  operating  the  road,  repairs  and  other  just 
claims  upon  the  trust  property. 

It  is  obvious,  therefore,  that  the  plaintiffs'  claim  can  be  against 
none  but  these  defendants,  and  as  they  come  in  the  receipt  of  the 
profits  and  income  of  the  railroad  out  of  which  such  claims  should 
ordinarily  be  paid,  it  is  manifestly  just  that  they  should  be  held 
chargeable,  for  in  no  other  way  could  the  fund  be  reached. 

If  they  were  receivei's  merely,  there  would  be  some  ground  for 
holding  that  the  plaintiffs  should  have  made  application  to  the  court 
in  which  the  decree  before  named  was  made,  when  an  appropriate 
remedy  might  have  been  had ;  although  it  has  been  held  that  even 
against  receivers  an  action  like  this  could  be  sustained.  Bluinen 
thai  V.  Brainerd  et  al^  38  Vt.  402. 

But,  however  this  may  be,  we  are  satisfied  that  the  defeiidantii 
were  not  in  possession  of  this  property  as  receivers,  but  as  trustees 
for  the  bondholders,  and  that  the  character  of  the  defendants  was 
not  changed  by  the  sale  under  the  decree  or  directions  given  to  guide 
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th«  fcmstees,  bnt  we  think  they  continued  to  hold  the  property  io' 
trust  substantially  as  before. 

The  case  of  Sprague  v.  Smithy  29  Vt  421,  is  an  explicit  authority 
that  an  action  of  this  kind  can  be  sustained  against  trustees  in  pos- 
session and  actually  operating  a  railroad,  and  upon  principle  we 
think  it  is  clearly  so.  The  trustees  are  in  possession  and  have  the 
legal  title,  they  appear  to  the  public  as  the  proprietors,  and  they 
alone  receiye  and  control  the  income  of  the  railroad,  out  of  which 
indemnity  for  losses  is  to  be  had.  Such  being  the  case  we  think  they 
ought  to  be  held  liable,  otherwise  there  would  in  most  instances  be 
substantially  no  remedy  for  the  loss  of  goods. 

In  this  case  it  would  seem  that  these  trustees  were  thus  operating 
this  railroad  about  nine  years,  and  to  hold  them  not  responsible  as 
carriers  would,  we  think,  encourage  great  laxity  in  the  execution 
of  such  trusts  and  be  productive  of  great  evil. 

With  these  views  there  must  be 

Judgment  on  the  verdict. 

NOTB.— 8m  BurrmiflAaT.  IVonoCeh RoOrtMid Gb.,  1  Am.  Bep.  78 and  note;  JVoAua  iioek 
Go  T.  IToroestor  a/nd  Ncuihua  BaOroad  Co,^  2  id.  248;  OCneititiaM,  etc.,  BaJBroad  Co. t.  Poik- 
Um,  Id.  801 ;  Sthndder  r,  EvanBt  8  Id.  66;  Tokdo,  etc^  BaXbroad  Cbu  t.  JiiNTtaian, 4  Id. 
HO;  IVitiofi  Otntna  BalBroad Co*  t.  S^wikenberth  6  Id.  fit.— Bbp« 


State,  plaintiff,  v.  Labkiv. 

(48N.H.88.) 

OHminal  law.    Bar  to  eubtequent  proeeeut(on. 

* 

Neither  an  aoqnittal  apon  an  Indictment  for  larceny,  nor  a  conviction  npon  an 
indictment  for  receiving  stolen  goods,  is  a  bar  to  a  subsequent  indictment, 
diarging  the  same  respondent  with  being  an  aooesaorj  before  the  ftict  to 
the  stealing  of  the  same  goods. 

Inbiothent  against  John  W.  Larkin.  The  following  facts  were 
agreed  to :  That  respondent,  John  W.  Larkin,  was  indicted  at  the 
April  term,  1869,  in  this  county  by  the  name  of  John  E.  Larkin,  with 
one  George  M.  Green  and  one  Jennette  Elliott,  for  stealing,  on  the 
3d  day  of  February,  1869,  at  Pembroke,  a  quantity  of  bank  bills  from 
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one  Edmund  Elliott  That  the  same  indictment  in  a  second  count 
charged  the  respondent^  with  said  Oreen  and  said  Jennette  Elliott^ 
with  knowingly  receiving  a  quantity  of  -  stolen  bank  bills,  on  said 
third  day  of  Febmary,  which  bills  had  been  stolen  from  said  Ed- 
mund Elliott.  That  at  the  same  term  the  respondent  was  tried  upon 
laid  indictment  upon  the  plea  of  not  guilty,  and  the  jury  returned 
a  verdict  against  the  respondent  finding  him  guilty  of  receiying  the 
stolen  money  to  the  amount  of  $40.  At  the  October  term» 
1869}  the  respondent  was  again  indicted,  the  indictment  charging 
that  Ann  M.  Elliott,  on  the  3d  day  of  February,  1869,  at  said 
Pembroke,  did  steal,  etc.,  certain  bank  bills  from  one  Edmund  Elli- 
ott»  and  that  the  respondent,  before  the  committing  of  the  felony 
and  larceny  aforesaid,  did  knowingly  and  feloniously  incite,  move,, 
procure,  aid,  abet,  counsel,  hire  and  command  the  said  Ann  M.  Elli* 
ott  to  do  and  commit  the  said  felony  and  larceny,  etc.  And  it  is 
agreed  that  the  money  or  bank  bills  which  are  charged  as  having 
been  stolen  by  the  said  Ann  M.  Elliott,  by  the  advice  and  procure- 
ment of  the  respondent  in  this  last  indictment,  are  the  same  bank 
bills  that  said  respondent  was  charged  with  stealing  ( with  others  ) 
in  the  first  count  of  the  former  indictment,  and  with  receiving  (with 
said  others)  knowing  it  to  be  so  stolen,  in  the  second  count  in  amd 
former  indictment.  And  now  the  respondent,  being  put  on  iriul 
upon  the  indictment  found  at  the  October  term,  1869,  pleads  in  bar 
that  he  has  once  before  been  tried  upon  the  same  charge,  and  cou- 
victed  of  the  same  offense  with  which  he  is  here  charged,  and  W^t 
which  he  is  now  put  upon  trial.  He  also  pleads  in  bar  that  he  had 
once  before  been  tried  for  the  same  offense  with  which  he  here  stamU 
charged  and  is  now  put  upon  trial,  and  that  he  was  on  said  fonner 
trial  acquitted. 

The  State's  counsel,  without  demurring  to  the  pleas,  agreed  that 
the  questions  of  law  raised  by  these  pleadings,  in  connection  with 
&e  agreed  fiBUsta  above  stated,  be  referred  to  the  court  for  determina* 
tion* 

Attom$y'Oenerdl,  for  State. 

EoBiman,  Page  <6  Albifiy  for  respondent. 

Smith,  J.    In  1  Hale's  P.  C.  625,  636,  it  is  seid,  that « if  A.  be  in- 
dieted  BB  principal  and  acquitted,  he  shall  not  bo  indicted  as  acce» 
Vol.  VI.—  58 
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fiory  before,  and  if  he  be,  he  may  plead  his  fonner  acquittal  in  bar, 
for  it  is  in  substance  the  same  offense ;  '^  see,  also,  2  Hale's  P.  0. 244. 
The  intrinsic  correctness  of  this  position,  which  is  admitted  by  Lord 
Halb  to  be  contrary  to  the  ancient  law,  is  seriously  questioned  in 
Foster's  Grown  Law,  361, 362,  where  the  author,  after  admitting  that 
the  offense  is  in  substance  the  same  "inforo  cceli,^^  affirms  that  this 
is  no t  also  true  "  in  foro  smcuK;  "  "  for,"  he  proceeds,  "  in  the  eye  of 
the  law  the  offenses  of  principal  and  HCoesaoTj  speciJicaUy  differ,  and 
fall  under  quite  a  different  consideration,  *  *  *  and  if  a  person 
indicted  as  principal  cannot  be  conyicted  upon  evidence  tending 
barely  to  prove  him  to  have  been  an  accessory  before  the  fact,  which 
I  think  must  be  admitted ;  I  do  not  see  how  an  acquittal  upon  one 
indictment  could  be  a  bar  to  a  second  for  an  offense  specifically  dif- 
ferent from  it."  "  This, "  says  Sir  Michael  Foster,  "  I  offer  as  a 
doubt  of  my  own,  which  is  submitted  to  the  opinion  of  the  learned." 
This  "  doubt "  is  evidently  shared  in  by  Hawkins ;  §  2,  Hawkins'  P.  0. 
629,  530 ;  and  has  at  last  been  resolved  into  certidnty,  so  far  as  the 
English  law  is  concerned,  by  the  decision  of  fourteenof  the  judges  of 
England  in  Ilex  v,  PlatU  and  Birchenough,  7  Garr.  &  Payne,  575, 577 ; 
where  it  was  held,  that  a  person  who  has  been  tried  for  felony  as  a 
principal  and  acquitted  cannot  plead  that  acquittal  in  bar  of  another 
indictment,  which  charges  him  with  being  an  accessory  before  the 
fact  to  the  same  felony. 

Upon  the  whole  we  are  inclined  to  follow  the  decision  in  Rex  y. 
Plant  and  Birchenough.  It  has  been  questioned  whether  any  dis- 
tinction should  ever  have  been  made  in  law  between  a  principal  and 
an  accessory  before  the  &ct  (see  1  Bishop  on  Griminal  Law,  §  616) 
but  the  distinction  has  now  become  so  thoroughly  established 
that  it  will  hardly  be  contended  that  any  thing  short  of  a  legisla- 
tive enactment  should  be  permitted  to  abrogate  it  The  question 
whetlier  the  respondent,  when  upon  trial  for  the  larceny,  was  put  in 
jeopardy  for  the  offense  now  charged,  is  to  be  determined  in  view  of 
the  practical  construction  of  the  law  by  the  courts,  rather  than  by 
an  inquiry  into  the  intrinsic  reasonableness  of  that  construction. 
The  application  of  the  former  test  leaves  little  doubt ;  for  it  is  the 
general  doctrine  that  a  person  indicted  as  principal  cannot  be  con- 
victed upon  evidence  tending  merely  to  prove  him  an  accessory 
l)cfore  the  fact  (1  Bishop  on  Griminal  Law,  §  608)  and  e  conversOi 
it  has  been  held  that  a  person  indicted  as  an  accessory  before  the 
fact  cannot  be  convicted  upon  proof  that  he  was  a  principal.    Rex 
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V.  OordoUy  1  East  P.  0.  352.  Such  being  the  roles  of  construction 
applied  by  the  courts  to  indictments,  it  follows  that  the  respondent 
could  no^  upon  the  previous  indictment  for  larceny^have  been  con- 
victed upon  proof  of  the  offense  with  which  lie  was  charged  in  the 
former  indictment.  He  was  in  no  danger  then  of  being  convicted  of 
the  crime  with  which  he  is  charged  now ;  and  he  is  in  no  danger  now  of 
being  convicted  of  the  crime  with  which  he  was  charged  then.  See 
State  V.  SiaSy  17  N.  H.  658 ;  2  Lead.  Crim.  Cases,  555. 

If  the  respondent  had  been  convicted  of  the  larceny,  it  might 
have  been  urged  that,  although  the  conviction  could  not  have  been 
obtained  upon  proof  merely  that  he  was  an  accessory  before  the  fact, 
yet  it  must  be  conclusively  presumed  that  the  same  proof  which 
showed  him  a  principal  showed  him  also  to  be  an  accessory  before 
the  fact.  As  the  respondent  was  not  convicted  of  the  larceny,  it  is 
unnecessary  to  decide  whether  this  presumption  is  well  founded,  but 
it  seems  to  us  now  something  more  than  doubtful.  To  prove  a  man 
a  principal  it  is  not  always  necessary  to  show  him  an  accessory  before 
the  fact.  Even  Lord  Hale  says,  "  an  acquittal  of  a  man  as  an  acces- 
sory before,  or  after,  is  no  bar  to  a  subsequent  prosecution  against 
him  as  principal  "  (1  Hale's  P.  C.  625);  proof  that  Larkin  stole  the 
money  would  have  been  sufficient  under  the  first  indictment,  with- 
out proving  also  that  he  incited  or  assisted  Ann  M.  Elliott  to  steal 
it.  The  inciting  and  assisting  Ann  M.  Elliott  to  steal  is  not  a  nec- 
essary integral  part  of  the  act  of  stealing  charged  in  the  first  in- 
dictment to  have  been  committed  by  the  respondent  himself. 

The  respondent's  counsel  have  probably  been  misled  by  section 
552  of  Wharton's  Amer.  Orim.  Law,  where  it  is  said  ^'an  acquittal 
as  an  accessory  is  a  bar  to  an  indictment  as  principal,  and  e  con- 
verso?^  The  author  refers  to  Hale,  Foster,  Hawkins,  Rex  v. 
Plants  and  to  one  other  case  which  has  no  bearing  that  we  are  able 
to  discover.  The  first  of  these  two  propositions  is  denied  by  all 
three  of  the  writers  referred  to  ;  the  second,  which  is  the  one  now 
under  consideration,  is  supported  by  Hale,  doubted  by  Fosteb 
and  Hawkins,  and  overruled  in  Rex  v.  PlaiiL 

The  other  question  presented  by  this  case  is,  whether  a  conviction 
for  receiving  stolen  goods  is  a  bar  to  a  subsequent  prosecution  for 
being  an  accessory  before  the  fact  to  the  stealing  of  the  same  gooda 
We  think  it  clear  that  it  is  not  a  bar.  The  two  offenses  are  entirel; 
distinct  Although  both  relate  to  the  same  property,  the  acts  neces- 
sary to  constitute  the  offenses  are  not  the  same;  and,  indeed,  are 
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necessarily  separate  in  poiut  of  time.  An  acquittal  as  accessory 
before,  or  as  principal,  is  no  bar  to  an  indictment  as  accessory  after 
(1  Hale's  P.  C.  C26) ;  and  the  receiver  stands  somewhat  in  the  same 
position  as  an  accessory  after.  If  the  respondent  chose,  by  separate 
acts,  to  commit  two  distinct  crimes,  he  cannot  complain  if  he  re-^ 
oeires  the  punishment  allotted  by  law  to  each. 

Case  discharged. 


Moore,  plaintiff,  y.  Davis. 

(48N.H.i6.) 

Breach  of  eoTUraet  to  deliver  possession  of  real  estate.    Bmdenee.    Damages 

An  action  on  the  case  is  the  proper  remedy  to  recoTer  damagefl  occasioned  by 
withholding  from  the  party  entitled  to  poeseBsion  real  estate  which  the 
defendant  had  promised  to  vacate  upon  a  fixed  day. 

Where  a  tenant  agreed  with  his  landlord,  who  was  about  to  sell  the  premises 
at  auction,  that  he  would  deliver  possession  of  the  same  upon  a  fixed  day, 
before  the  expiration  of  his  term,  to  such  person  as  should  become  the  pur- 
chaser, and,  being  present  at  the  sale,  made  a  statement  to  that  effect,  and 
the  plaintiff*  became  the  purchaser,  relying  upon  such  agreement  of  the  tez^ 
ant,  who  had  full  knowledge  thereof,  ?ield,  that  the  purchase  of  the  property 
by  the  plaintiff*  was  a  sufficient  legal  consideration  for  the  tenant's  promise. 

A.  deed  off'ered  in  evidence  to  prove  the  plaintiff'^s  title,  is  competent  for  the 
consideration  of  the  jury,  and  may  be  taken  to  their  room  with  such  other 
documentary  evidence  as  is  ordinarily  committed  to  the  custody  of  a  jury 
notwithstanding  the  deed  contains  conditions  and  reservations  not  binding 
upon  the  defendant ;  the  jury  being  instructed  that  the  deed  is  only  compe 
tent  to  prove  the  plaintiff's  title  to  the  premises,  and  is  not  to  be  considered 
at  all,  upon  any  other  point. 

Where  the  intention  of  a  person  becomes  material,  such  person,  being  otheii- 
wlse  competent  as  a  witness,  may  testify  to  that  intention,  unless  prevented 
by  some  controlling  principle  of  law  applicable  to  the  particular  case. 

Where  the  evidence  was  conflicting  upon  the  question,  whether  a  party  ver- 
bally agreed  to  deliver  possession  of  certain  premises  upon  a  fixed  datd,  la 
oonsideration  of  the  plaintiff's  purchase  of  the  same  at  auction,  the  testi- 
mony of  the  plaintiff's  agent  that  he  should  not  have  bid  upon  the  property 
at  all,  but  for  the  assurance  that  possession  would  be  delivered  at  the  time 
a^^reed  upon,  was  ?ield  admissible,  as  bearing  upon  the  probabilities  of  the 
case,  to  show  whether  or  not  the  alleged  agreement  was  made. 

In  an  action  to  recover  damages  for  the  breach  of  an  agreement  to  deliyef 
possession  of  premises  to  the  purchaser  upon  a  fixed  daj,  the  jury  may  con 
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aider  in  their  asBesament,  all  such  consequential  damagee  aa  are  the  fair 
legal  and  natural  result,  under  all  the  circumstanceB,  of  the  breach  of  the 
defendant's  agreement. 

Action  on  the  case,  by  Ariel  K.  Moore  against  Orrin  B.  Dayul 
The  declaration  was  to  the  effect  that  on  the  28th  of  July,  1866,  the 
defendant  was,  and  for  a  long  time  had  been,  in  the  occupation  of  a 
hotel  and  liyery  stable  in  Franklin,  as  the  tenant  of  one  Daniell ; 
that  on  said  28th  of  July  the  defendant,  for  a  yaluable  considera- 
tion, promised  said  Daniell  and  any  person  who  should  be  the  pur- 
chaser of  said  property  (the  same  having  been  advertised  to  be  sold 
at  auction  on  that  day)  that  he  would  vacate  and  deliver  up  the 
premises  to  such  purchaser  on  the  first  day  of  October  following 
(1866) ;  that  the  plaintiff,  relying  on  this  promise,  became  the  pur- 
chaser, on  said  28th  of  July,  and  from  that  time  following,  to  said 
Ist  of  October,  made  due  and  proper  preparations  for  removing  his 
business  to  said  hotel  and  livery  stable  occupied  by  the  defendant, 
designing  himself  to  occupy  the  same  as  and  for  a  hotel  and  livei7 
stable ;  but  the  defendant,  in  violation  of  his  promise,  and  without 
right  refused,  for  the  space  of  two  months,  to  vacate  and  deliver  up 
the  premises,  and  so,  without  right,  kept  the  plaintiff  out  of  the 
occupation  and  enjoyment  of  the  same;  by  means  whereof  he  was 
compelled  to  expend  large  sums  of  money  to  provide  himself  and 
family  with  a  suitable  house,  and  to  provide  accommodations  for  his 
horses  and  carriages,  and  was  prevented  from  making  suitable  and 
necessary  repairs  on  the  buildings  and  was  otherwise  greatly  injured. 

The  defendant  filed  a  general  demurrer,  which  was  overruled  by 
the  court,  to  which  the  defendant  excepted  and  then  pleaded  the 
general  issue. 

It  appeared  in  evidence  that  the  defendant  had  occupied  the 
premises  described  in  the  declaration  for  fourteen  years;  that  he  had 
a  written  lease  the  first  year,  but  never  after  that ;  that  for  several 
years  past  he  occupied  as  tenant  to  one  P.  IE.  Daniell,  under  a 
verbal  lease,  hiring  by  the  year,  but  paying  rent  quarterly ;  and  that 
said  premises  were  sold  by  said  Daniell  to  the  plaintiff,  at  auction, 
June  16,  1866,  and  the  plaintiff  *s  evidence  tended  to  show  that  the 
defendant  agreed  with  said  Daniell,  before  said  sale,  that  he  would 
leave  said  premises  by  the  1st  day  of  October,  18CG,  so  that  the 
purchaser  might  have  possession  on  that  day,  and  tliat,  wlien  the 
premises  were  sold,  several  reservations  and  conditions  were  specified, 
ftmong  which  was  this,  that  the  defendant  should  occupy  said 
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premises  until  the  first  day  of  October  then  next,  said  defendant 
paying  rent  for  that  time  to  the  purchaser,  and  that  said  purchaser 
should  have  possession  on  or  before  said  day;  that  said  Davis  was 
present  at  the  sale,  and  there  stated  that  the  purchaser  should  have 
possession  by  said  first  day  of  October,  and  that  the  sale  was  made 
upon  those  conditions,  with  the  full  knowledge  and  consent  of  said 
defendant  Wliile  the  eyidence  for  the  defendant  tended  to  show 
that  Davis  and  Daniell  had  had  an  arrangement  for  many  years  that 
either  party,  desiring  to  terminate  the  tenancy,  should  give  to  the 
other  party  six  months'  notice,  and  that,  when  Davis  and  Daniell 
had  their  talk  before  the  sale,  Daniell  desired  him  to  leave  as  early 
as  possible;  that  Davis  claimed  his  six  months'  notice;  but  tliat  he 
finally  agreed  to  leave  on  the  first  day  of  the  next  October,  if  he 
could,  but  would  not  waive  his  right  to  six  months'  notice,  and  that 
all  that  the  defendant  said,  at  the  sale,  was,  that  he  would  leave  by 
the  first  day  of  October  if  he  could,  but  should  waive  no  rights  to 
the  six  months'  notice,  and  it  did  not  appear  that  there  was  any 
pecuniary  or  other  special  consideration  for  this  agreement  or 
promise;  but  the  plaintiff  claimed  that  all  the  right  to  require 
notice  was  thus  expressly  waived,  and  that,  in  consequence  of  this 
promise,  no  notice  was  given,  and  no  legal  proceedings  had  or  to  be 
had.  • 

J.  R.  Rowell  t>id  off  the  premises,  at  the  auction,  for  the  plaintiff 
and  the'^dee<f  was  given  to  the  plaintiff.  After  Rowell  had  stated 
the  terms  and  conditions  of  the  sale,  as  stated  by  the  auctioneer 
and  by  Davis  both,  he  was  allowed,  subject  to  the  defendant's 
exception,  to  state  that  he  should  not  have  bid  upon  the  property 
at  all,  but  for  the  fact  that  he  was  to  have  the  possession  by  the 
first  day  of  the  next  October,  and  tlie  defendant  also  objected  to  all 
the  evidence  offered  by  the  plaintiff  tending  to  prove  any  agreement 
by  him  to  leave  th^  premises  on  the  first  day  of  October,  as  inad- 
missible under  the  plaintiff's  declaration,  and  as  not  pertinent  in 
this  form  of  action  ;  but  it  was  admitted,  subject  to  exception. 

The  deed  from  Daniell  to  the  plaintiff,  of  the  premises  in  question, 
was  dated  the  day  of  the  sale,  and,  after  describing  the  premises 
conveyed,  contained  the  following  reservation :  "  Reserving  the 
woodshed  connected  with  the  ell  of  the  house,  which  is  the  property 
of  said  0.  B.  Davis,  also  reserving  the  possession  of  said  premises  to 
said  Orrin  B.  Davis  until  October  1, 1866,  he  paying  to  said  grantee 
the  rent  for  the  same,  according  to  the  terms  heretofore  agreed 
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upon ;  also  reserring  to  said  Dayis  all  the  garden  vegetables  and 
other  garden  crops  on  the  premises  the  present  year,  with  the  right 
to  take  the  same  from  the  ground  after  said  October  Isf  The 
plaintiff,  to  proye  title  to  the  premises,  offered  this  deed  in  evidence, 
and  the  defendant  objected  that  he  had  no  knowledge  of  the  con- 
tents of  the  deed,  and  offered  to  admit  and  did  admi^  that  the 
plaintiff  had  a  good  title  to  and  was  the  owner  of  the  premises  in 
question.  But  the  court  admitted  the  deed,  subject  to  exception, 
and  also  allowed  the  jury  to  take  this  deed  to  their  room  with  the 
other  CA-idence  in  the  case,  subject  to  exception,  but  instructed  the 
jury  that  the  deed  was  only  competent  to  prove  the  plaintiff^s  title 
to  the  premises;  that,  for  that  purpose,  the  plaintiff  had  a  rigKt  to 
introduce  it  and  have  it  considered ;  but  that,  in  settling  the  ques- 
tion as  to  whether  Davis  agreed  to  give  possession  of  the  premises 
on  the  first  day  of  October,  this  deed  would  not  only  not  bind  the 
defendant  by  its  conditions  and  reservations,  but  that  it  was  not 
competent  evidence  to  be  considered  at  all  upon  that  point;  and 
that,  in  settling  that  question,  they  must  lay  the  deed  entirely  out 
of  the  case. 

Other  evidence  was  offered  not  material  to  the  case.  The  court 
then  charged  the  jury,  who  found  a  verdict  for  the  plaintiff,  whicli 
the  defendant  moved  the  court  to  set  aside. 

Pike  (6  Bhodgett^  for  defendant,  cited  2  BL  Com.  160;  Rising 
V.  Stannardy  17  Mass,  288 ;  Riggs  v.  Belly  5  D.  &  E.  471 ;  DiUer  v. 
Roberts^  13  S.  &  R.  60 ;  Baco?i  v.  Brown^  9  Conn.  334 ;  Doe  ex  reL 
Harrison  v.  Murrelly  8  0.  &  P.  134 ;  Taylor's  Landlord  and  Tenant, 
§  524 ;  3  Bl.  Com.  211 ;  4  Kent's  Com.  120 ;  Sedgwick  on  Dam. 
(3d  ed.)  69-116,  150,  note;  2  Greenl.  Ev.,  §  256;  2  Pars,  on  ConL 
(4th  ed.),  ch.  8,  §  6;  SteveiM  v.  Lyfordy  7  N.  H.  360;  Troy  v. 
Cheshire  R.  R.,  23  id.  101;  Woodbury  y.! Jones,  U  id.  206;  Loker 
V.  Dmnon,  17  Pick.  284. 

Barnard  <£  Safibom,  for  plaintiff  cited  RtMseU  v.  Fabyan,  34 
N.  n.  224 ;  4  Kent's  Com.  116, 117. 

Foster,  J.  This  action  is  brought  to  recover  special  damages 
which  the  plaintiff  says  he  has  sustained  by  reason  of  a  breach  of 
tlie  defendant's  promise  to  deliver  to  him  possession  of  the  premises 
on  the  first  day  of  October. 
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The  defendant  says  that  if  the  plaintiff  has  any  remedy  he  has 
tnisconceiyed  it,  and  this/orm  of  action  cannot  be  maintained. 

We  entertain  a  different  opinion,  and  oonoeive  that»  if  the  plaintiff 
is  entitled  to  recover  upon  the  merits,  an  action  upon  the  case  is  his 
appropriate  remedy. 

It  was  so  considered  in  Russell  v.  Fabyan^  34  N.  H.  225,  which 
was  case,  alleging  that  the  defendant,  haying  been  a  tenant  of  a 
<;ertain  hotel  for  a  term  which  expired  on  a  certain  date,  wrongfully 
continued  to  occupy  the  same  after  the  lease  has  expired,  etc.  See, 
4ilso,  West  V.  Treude,  Oro.  Oar.  187 ;  1  Sel.  N.  P.  462,  note  3. 

Under  the  instructions  of  the  court,  the  jury  must  have  found 
the  facts  to  be  as  claimed  by  the  plaintiff,  namely :  That  the  defend- 
ant agreed  with  Daniell,  before  the  sale,  that  he  would  leave  the 
premises  on  or  before  the  first  day  of  October,  so  that  the  purchaser 
might  have  possession  on  that  day ;  that,  at  the  auction,  among 
other  restrictions  and  conditions  annexed  to  the  sale,  were  these : 
That  the  purchaser  should  have  possession  on  or  before  the  first 
day  of  October,  the  defendant  in  the  mean  time  paying  to  the  pur- 
chaser the  same  rent  as  has  been  previously  paid  to  Daniell  for  the 
remainder  of  the  term ;  that  the  defendant,  being  present,  stated 
that  the  purchaser  should  have  possession  by  the  day  named,  and 
that  the  sale  was  made  upon  these  conditions,  with  the  defendant's 
full  knowledge  and  consent.  They  must,  also,  have  found  that  the 
plaintiff  never  subsequently  assented  to  a  continued  possession  by 
the  defendant  after  October  1st ;  but,  on  the  contrary,  told  him,  at 
that  time,  that  he  would  not  have  him  remain  longer  on  any  con- 
dition, as  he  wanted  to  make  repairs  immediately. 

What,  then,  was  the  relative  condition,  and  what  were  the  rela- 
tive rights  and  obligations  of  these  parties  after  October  1st  ?  The 
<lefendant  claims  that  he  was  a  tenant  at  will  to  the  plaintiff;  and 
as  such  tenant  entitled  to  notice  to  quit  before  he  could  be  required 
to  leave  the  premises,  or  be  held  responsible  for  damages  on  account 
of  his  continued  possession ;  while  the  plaintiff  bases  his  right  of 
recovery  upon  grounds  entirely  independent  of  any  question  con- 
cerning the  relationship  of  landlord  and  tenant,  and  says  it  is  quite 
immaterial  whether  any  such  relationship  existed  between  the  par- 
ties. And  he  does  not  seek  to  recover  possession  nor  rent,  but 
special  damages  suffered  in  consequence  of  defendant's  breach  of 
his  promise  to  quit  the  premises  by  a  day  certain. 

In  the  view  which  we  take  of  the  whole  matter,  it  seems  to  na 
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quite  unnecessary  to  incumber  the  case  with  any  consideration  of 
the  relationship  of  landlord  and  tenant,  or  to  inquire  whether  such 
was  or  was  not  the  relative  situation  of  these  parties  after  the  first 
of  October ;  and,  therefore,  we  need  not  determine  whether  or  not 
the  defendant's  promise,  to  yacate  the  premises  by  the  first  of 
October,  operated  as  a  waiver  of  the  right  to  require  demand  of 
possession  and  notice  to  quit 

And,  for  the  pui7)08es  of  this  case,  we  may  concede  that  the 
defendant  was  the  tenant  at  will  of  the  plaintiff;  that  he  could  not 
be  ousted  in  any  other  manner  than  in  accordance  with  the  forma 
and  rules  applicable  to  the  condition  of  such  a  tenancy,  and  that 
neither  rent  nor  damages  in  the  nature  of  rent  can  be  recovered  in 
this  action ;  and  also  that  a  promise  to  vacate  the  premises  by  a 
day  certain  will  not  operate  as  a  waiver  of  the  statutory  require- 
ments of  demand  and  notice. 

But  it  is  urged  by  his  counsel  in  argument,  that  the  defendant's 
promise  to  deliver  up  the  premises  on  or  before  the  first  of  October 
was  a  mere  nudum  pactum,  having  been  made  without  sufficient 
consideration,  and  that,  therefore,  this  action,  resting  upon  such 
promise,  must  fail. 

Upon  this  point  the  court  instructed  the  jury  that  "  if  the  defend- 
ant's promise  and  agreement  was  as  claimed  by  tlie  plaintiff,  and 
was  stated  by  the  defendant  at  the  auction,  or  by  the  auctioned 
with  the  defendant's  full  knowledge  and  assent,  and  was  acted  upon 
by  the  plaintiff  in  purchasing  the  property,  the  defendant  would  be 
bound  by  his  promise ;  at  least,  that  he  could  not  be  heard  to  deny 
that  it  was  founded  upon  a  sufficient  consideration,  as  against  this 
plaintiff."  ^ 

To  these  instructions,  so  far  as  they  relate  to  the  defendant's 
being  estopped  to  deny  that  his  agreement  and  promise  were  with- 
out consideration,  the  defendant  excepted. 

We  are  inclined  to  think  that  these  instructions  go  to  a  further 
extent  then  the  occasion  demanded;  that  it  would  have  been  suffi- 
cient for  the  court  to  have  stopped  with  instructing  the  jury  that  if 
the  defendant  made  the  promise  as  claimed  by  the  plaintiff,  and  the 
plaintiff  was  induced  thereby  to  purchase  the  property,  and  did  so 
purchase  it,  the  defendant  would  be  bound  by  his  promise ;  and 
that  there  was  no  occasion  for  the  court  to  go  further  than  this,  and 
to  add,  '^  at  least,  that  he  could  not  be  heard  to  deny  that  it  was 
founded  upon  a  sufficient  consideration,  as  against  this  plaintiff." 
Vol.  VI.— 59 
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The  first  branch  of  the  instrnctions  we  regard  as  entirely  corrects 
It  applies,  and  in  the  explicit  language  of  the  court  is  made 
applicable,  only  to  the  case  of  the  jury  finding,  as  matter  of  fact, 
that  the  defendanf  s  promise  and  agreement  was  as  claimed  by  the 
plaintiff,  and  was  acted  upon  by  the  plaintiff  in  purchasing  the 
pi^mises. 

In  such  case,  the  defendant  would  be  bound  by  his  promise,  said 
the  court;  that  is,  in  other  words,  there  was  a  good  and  sufficient 
consideration  for  it 

It  is  elementary  that  a  sufficient  consideration  arises  to  support  a 
pi'omise  whenever  the  promisee,  by  reason  thereof,  has  been  put  to 
any  expense  or  inconyenience,  however  tnfiing.    Ohitty's  Oont  28, 

And  it  has  been  ^held  in  a  case  where,  in  order  to  facilitate  the 
making  of  an  agreement,  for  which  there  was  a  sufficient  considera- 
tion between  the  plaintiff  and  a  third  person,  the  defendant,  who 
personally  received  no  benefit  from  the  agreement,  became  a  party 
thereto ;  that  as  the  agreement  was  such  as  the  plaintiff  would  not 
have  made,  unless  the  defendant  had  acceded  and  become  a  party  to 
the  contract,  there  was  a  sufficient  consideration  for  the  promise  of 
the  latter.  Baily  v.  Crofty  4  Taunt  611 ;  Mocatta  v.  Franco^  3 
-")ougl.  11. 

So  here,  there  can  be  no  doubt,  as  matter  of  law,  that  if  the 
plaintiff  acted  upon  the  faith  of  the  defendant's  promise,  and  so 
purchased  the  estate,  or  gave  a  larger  price  for  it  than  he  would 
otherwise  have  given,  there  was  a  sufficient  consideration  for  the 
defendant's  promise. 

When  the  court  said,  therefore,  that  under  these  circumstances 
the  defendant  would  be  bound  by  his  promise,  it  is  th^same  tliiug 
as  saying  that  the  promise  was  founded  upon  a  sufficient  considera- 
tion; and  so,  we  cannot  doubt,  the  jury  must  have  understood  it; 
and  when  the  court  went  further,  and  said  in  substance,  there  being 
a  good  consideration  proved,  the  defendant  cannot  be  heard  to  say 
it  was  not  a  good  consideration,  the  cause  of  the  defendant  is  not 
prejudiced  nor  weakened  thereby,  nor  is  the  charge  to  the  jury  any 
the  less  favorable  to  him  therefor. 

The  instruction  is  neither  more  nor  less  than  this:  "If  you  find 
certain  facts  to  exist,  the  defendant  is  bound  by  his  promise,  and  he 
cannot  say  that  he  is  not" 

With  regard  to  the  legal  admissibility  of  the  plaintiff  s  title  deed, 
we  can  entertain  no  doubt    The  plaintiff  had  the  right.,  notwith- 
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standiug  the  defendant's  admissions,  to  put  his  record  evidence 
before  the  jury  and  into  their  possession  i:.  the  usual  way ;  and, 
under  the  plain  instructions  of  the  court,  it  was  impossible  for  the 
jury  to  be  misled  by  any  statement  concerning  the  reservation, 
contained  in  the  deed. 

Another  question  relates  to  the  admissibility  of  Rowell's  declara- 
tion, to  the  effect  that  he  should  not  have  bid  upon  the  property  at 
all,  but  for  the  fact  that  he  was  to  have  the  possession  by  the  first 
day  of  October.  Bowell  was  the  plaintiff's  agent  in  the  purchase, 
and  testified  concerning  the  terms  and  conditions  of  the  sale,  as 
stated  at  the  auction,  both  by  the  auctioneer  and  by  the  defendant. 
And  his  own  part  in  the  transiiction,  his  acts,  his  sayings,  his 
motives  and  intentions  were  those  of  his  principal;  for  whatever  is 
done  by  an  agent  in  reference  to  the  business  in  which  he  is  at  the 
time  employed,  and  within  the  scope  of  his  authority,  is  said  or  done 
by  the  principal ;  and  may  be  proved,  in  all  respects,  as  if  the  prin- 
cipal were  the  actor  or  the  speaker.  Ain,  Fur,  Co,  v.  The  United 
Statesy  Si  Pet.  364 ;  Cliquofs  Champayne,  3  Wall  140. 

The  declaration  alleges  that  the  defendant  promised  to  quit  the 
premises  and  that  "the  plaintiff,  relying  on  t/ie  promises  of  said 
defendanty  as  aforesaid,"  became  the  purchaser.  This  was  a  material 
allegation,  and  one  required  to  be  proved  affirmatively  as  much  as 
the  allegation  of  the  defendant's  promise  itself;  for  if,  notwithstand- 
ing the  promise,  the  plaintiff  did  in  fact  pui*cha8e  at  his  own  risk, 
independently  of  the  promise,  and  not  relying  and  acting  upon  it, 
he  cannot  recover.  But  how  can  this  allegation  be  sustained,  other- 
wise than  by^  the  direct  testimony  of  the  plaintiff  or  of  his  agent,  as 
to  the  effect  of  the  promise,  operating  npon  his  mind,  as  a  control- 
ling motive  or  inducement  for  the  purchase  ? 

The  mere  intention  of  a  party,  not  manifested  by,  nor  accompany- 
ing, any  act  or  declaration,  is,  in  general,  not  admissible  to  affect 
Che  rights  of  another,  but  when  the  intention  of  a  party  becomes 
material,  it  may  be  shown,  either  directly  or  fix>m  circumstances, 
and  the  party  himself,  if  a  competent  witness,  may  testify  to  his 
intention,  unless  prevented  by  some  other  principle  of  law  applicable 
to  the  particular  case.  Hale  v.  Taylor^  45  N.  H.  407,  and  cases 
cited;  Norris  v.  Morrill,  40  id.  401;  Furbush  v.  Goodwin,  25  id. 
461 ;  Graves  v.  Graves,  46  id.  323;  Oilman  v.  Moody,  43  id.  244; 
Delano  v.  Goodwin,  48  id.  203 ;  Grain  v.  Hadley,  id.  191. 

The   witness  says  he  would  not  have  purchased,  but  for  the 


^  NEW  HAMPSHIRE, 

Moore  y.  Dayis. 

defendant's  promise,  and  the  evidence  amounts  to  precisely  this: 
That  the  plaintiff,  through  his  agent,  was  induced  thereby  to  pur- 
chase the  property,  and  thus,  and  thus  only,  save  by  independent 
circumstances,  the  essential  affirmative  allegation  of  the  declaration 
is  sustained. 

In  another  view  the  evidence  was  properly  admitted.  The  main 
issue  wafi,  as  to  whether  or  not  the  defendant  promised  as  the  plain- 
tiff alleged.  The  plaintiff^s  evidence  tended  strongly  in  one  direc- 
tion, that  of  the  defendant  tended  perhaps  as  strongly  in  the 
opposite  direction ;  and  being  thus  conflicting,  it  was  for  the  jury 
to  find  the  fact  to  be  either  one  way  or  the  other,  according  to  the 
preponderance  of  the  evidence ;  and,  if  the  direct  evidence  was 
evenly  balanced,  then  they  must  consider  and  weigh  the  probabili- 
ties. And  the  testimony  of  the  witness  that  he  should  not  have  bid 
upon  the  property  at  all,  but  for  the  assurance  then  given  that  he 
should  have  possession  of  the  property  by  the  first  day  of  October, 
tended  to  show  whether  it  was  more  probable  than  otherwise  that 
such  assurance  was  made.  It  was  upon  this  principle  that,  in  a 
case  where  the  parties  were  in  direct  conflict  with  regard  to  the 
price  agreed  upon  in  an  admitted  contract  for  the  hiring  of  certain 
services,  evidence  was  held  to  be  admissible,  not  as  upon  qttaniuin 
meruit  but  as  bearing  on  the  probabilities  of  the  case,  to  show  what 
was  the  usual  and  common  price  paid  at  that  time  and  place  for 
similar  services.     Swain  v.  Cheney ^  41  N.  H.  232. 

And,  in  another  case,  where  the  testimony  was  conflicting  as  to 
the  price  agreed  upon  in  a  sale  of  personal  property,  it  was  held 
competent  to  show  the  value  of  the  property  at  the  time  of  sale  as 
tending  to  show  what  the  real  contract  was.  Kidder  v.  Smithy  34 
Vt.  294.  We  perceive  no  error  in  the  instructions  with  regard  to 
damages. 

The  declaration  alleges,  among  other  things,  that,  by  reason  of 
being  kept  out  of  the  premises  two  months,  the  plaintiff  was  pre- 
vented from  making  suitable  and  proper  repairs  on  said  buildings, 
which  repairs  were  absolutely  necessary.  The  evidence  is,  that 
being  kept  out  of  the  occupation  of  the  premises  during  these  two 
months,  he  was  obliged  to  make  these  repairs  at  an  increased  ex- 
pense (bemg  done  in  cold  weather),  above  what  they  would  have 
cost  if  they  could  have  been  made  in  October,  and  as  it  prevented 
him  from  making  said  repairs  seasonably  so  as  to  open  his  house  aa 
a  tavern  before  spring  —  whereas,  if  he  could  have  had  possession 
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on  the  first  of  October,  he  could  haye  got  hia  repairs  made  «o  as  to 
have  opened  his  house  in  the  fall  or  early  winter. 

The  jury  were  at  liberty  to  find  as  a  result  of  the  brsadi  of  the 
defendant's  agreement,  whereby  the  plaintiff  was  excluded  from  the 
occupation  of  the  premises  till  the  first  of  Deoember,  that  the 
essential' repairs  made  after  that  time  prevented  the  profitable  use 
of  the  premises  till  spring  —  such  damages  were  the  fair,  legal  and 
natural  result  of  the  injury  complained  of,  and  they  are  sufficiently 
alleged  in  the  plaintiff's  declaration*  RumM  t.  Faijfa$^  84  N.  H. 
225 ;  Sedgw.  on  the  Mea&  of  DauL  65. 


JvdgmmU  mi  £b  venM^ 


IolulU,  plaintiff,  t.  jAKYBor. 

(«N.H.Ui») 

BankrupUif'^  action  in  rmaimo. 

an  action  of  review  is  a  ehote  in  action,  within  the  meaning  of  the  United 
States  bankrupt  law,  and»  in  virtue  of  an  adjudication  in  bankruptcy,  veftt 
in  the  assignee,  who,  alone,  may  prosecute  or  defend  it  in  his  own  name. 

Action  of  review.    The  opinion  states  the  case. 

Hatch,  for  plaintiff,  cited  the  bankrupt  law  of  1867,  §§  14, 
20 ;  Smith  v.  Brown,  14  N.  H.  67 ;  Eittredge  v.  Warreny  id.  509 ; 
Ptch  V.  Jenness,  7  How.  612 ;  Ames  v.  Wmtworth,  5  Mete.  204 ; 
Flaffg  V.  Tyler,  6  Mass.  36. 

Wood,  with  whom  was  Batchelder,  for  defendant,  cited  Gen. 
Stat,  ch.  205,  §  36 ;  Badger  y.  Oilmore,  37  N.  H.  463 ;  BeU  v.  Bmi^ 
hit,  7  id.  181 ;  Carpenter  v.  Pierce,  13  id.  403 ;  OoodaU  v.  Batchelder^ 
17  id.  386;  Messer  v.  Bunm,  4  id.  481;  Otis  t.  Ourrier,  17  id.  463; 
Barley  y.  Burley,  6  id.  204;  Savings  Bank  y.  Oolcord,  15  id.  119* 
Wairiss  y.  Fierce,  32  id.  674,  677;  Gen.  Stat.,  ch.  216,  §§  9, 11, 13. 

Foster,  J.  The  original  writ  in  fayor  or  ZoUar  y.  Janvrtn  was 
seed  out  January  8, 1866,  and,  by  virtue  of  it,  the  original  defend- 
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ant's  property  was  attached.  The  plaintiff  obtained  a  judgment  at 
the  October  term  of  court,  18G7 ;  but  an  action  of  review  having 
been  commenced  on  the  17th  day  of  December,  1867,  within  thirty 
days  after  judgment  in  the  original  cause,  execution  was  stayed, 
under  the  forty-eighth  rule  of  court,  which  provides  for  the  stay  of 
execution  upon  the  filing  of  a  bond  by  the  defendant, "  conditioned  to 
prosecute  his  review  to  final  judgment,  and  to  pay  all  such  damages 
and  costs  as  shall  be  adjudged  against  him  on  such  review,'^  eta 
The  defendant  filed  the  requisite  bond,  and  the  attachment  upon 
the  original  writ  was  thereby  dissolved. 

More  than  four  months  later,  April  30, 1868,  the  defendant  filed 
his  petition  in  bankruptcy,  and  received  his  discharge  on  the  24th 
of  October,  1868.  He  now  pleads  such  discharge  in  bar  of  the 
further  maintenance  of  the  suit  To  this  the  plaintiff  replies  that 
the  bond  filed  under  the  rule  was  but  a  substitute  for  the  security 
obtained  by  the  attachment ;  and  that  said  attachment  having  been 
made  and  said  bond,  which  was  substituted  therefor,  having  been 
filed  more  than  four  months  prior  to  the  defendant's  petition  in 
bankruptcy,  such  a  lien  upon  the  defendant's  estate  is  created 
thereby  as  is  protected  from  the  operation  of  the  bankrupt  act*  To 
the  plaintiff's  replication  the  defendant  demurs. 

But  it  does  not  seem  to  be  necessary,  at  this  time,  to  consider  the 
question  whether  the  attachment  on  the  security  provided  by  th« 
bond  is,  or  is  not,  a  lien  upon  the  bankrupt's  estate,  within  the 
proviso  of  the  fourteenth  section  of  the  bankrupt  act  of  1867,  which 
is  to  the  effect  that  no  mortgage,  for  present  considerations,  duly 
recorded  and  otherwise  valid,  shall  be  affected  by  assignment  in 
bankruptcy;  nor  whether  the  proviso  of  section  20  of  the  same 
act,  to  the  effect  that  a  creditor  having  a  lien  upon  the  estate  of  the 
bankrupt  shall  be  ^admitted  as  a  creditor  only  for  the  balance  after 
deducting  the  value  of  the  property  to  which  the  lien  applies,  is  an 
indication  that  the  security  provided  by  the  bond,  in  this  case,  is  a 
lien,  protected  by  the  bankrupt  law. 

Under  similar  provisions  of  the  law  of  1841,  it  was  held,  that  a 
creditor,  having  acquired  a  lien  by  an  attachment  undissolved  or  a 
judgment  unsatisfied,  may  finish  his  levy  upon  the  property,  and 
prove,  as  creditor,  any  unpaid  balance ;  that  if  his  lien  is  by  attach- 
ment, made  more  than  four  months  prior  to  the  petition  in  bank- 
ruptcy,  he  may  apply  to  the  district  court  of  the  United  States  for 
leave  to  prosecute  his  suit  to  final  judgment,  in  order  to  avail  him* 
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•elf  of  his  security;  and  that  where  the  lien  of  a  judgment  has 
attached  it  cannot  be  defeated  by  the  subsequent  bankruptcy  of  tJxe 
judgment  debtor.  Talbert  v.  Melton^  9  S.  &  M.  0;  that  the  lien  of 
a  judgment  is  preserved,  and,  if  absolute  at  the  time  the  bankruptcy 
was  instituted,  it  completely  overrides  the  decree.  Doremus  v. 
Walker,  8  Ala.  194. 

The  second  section  of  the  bankrupt  law  of  1841  provided  that 
nothing  in  that  act  contained  should  be  construed  to  annul,  destroy 
or  impair  "  any  liens,  mortgages  or  other  securities/'  valid  by  the 
laws  of  the  States,  respectively,  etc. 

Perhaps  it  would  not  be  unreasonable  nor  inequitable  to  hold 
that,  although  the  terms  of  \hB  proviso  in  the  fourteenth  section  of 
the  act  of  1867  are  not  so  general  and  comprehensive  as  the  term 
lien,  expressed  in  the  second  section  of  the  act  of  1841,  yet,  taking 
the  whole  act  together,  and,  especially,  considering  in  the  same 
light  the  foui*teenth  and  twentieth  sections,  the  present  act  may  be 
regarded  as  preserving  to  the  creditor,  having  a  security  or  lien, 
inchoate  or  perfected,  as  full  exemption  from  the  operation  of  the 
act  as  was  accorded  to  such  creditor  by  section  2  of  the  act  of 
1841. 

If  such  a  construction  be  admissible,  it  will  be  found  that  numer- 
ous authorities,  in  this  State  and  elsewhere,  would  seem  to  indicate 
that  the  lien  by  attachment  and  judgment  under  the  State  laws  is 
fully  protected. 

Thus,  in  this  State,  it  has  been  held,  that  an  attachment  upon 
mesne  process,  bona  fide  made,  before  any  act  of  bankruptcy  or 
petition  by  the  debtor,  is  a  lien  or  security  upon  property,  valid  by 
the  laws  of  the  State,  and  so  within  the  proviso  of  section  2  of 
the  act  of  1841 ;  that  the  attachment  being  saved  by  the  proviso, 
the  means  of  making  it  effectual  are  also  saved,  and  the  certificate 
of  the  discharge  of  the  bankrupt  cannot,  when  pleaded,  operate  as 
a  bar  to  the  further  maintenance  of  the  action.  If  so  pleaded  the 
plaintiff  may  reply  the  existence  of  the  attachment,  in  which  case 
a  special  judgment  will  be  entered  and  execution  issued  against  the 
property  attached.  Eittredge  v.  Warren,  14  N.  H.  609;  and  see 
Smith  V.  Brown,  id.  67. 

It  would  seem  to  be  beyond  doubt  that,  if  it  be  the  policy  of  the 
iaw  to  protect  such  securities,  its  protection  should  also  be  extended 
to  the  case  where,  for  the  benefit  of  the  debtor,  the  lien  of  an  attach- 
ment is  only  dissolved  by  the  substitution  of  another  security.    The 
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law  does  not  contemplate  the  discharge  of  a  debtor  from  all  practical 
liability  by  giving  him  the  right  of  review.  And  if  the  attachment 
is  a  protected  security  or  lien,  so  it  would  seem,  should  be  regarded 
the  debtor's  bond,  whatever  may  be  its  practical  value,  independent 
of  the  sureties.  The  creditor's  right  to  the  security  afforded  by  the 
bond  is  in  the  nature  of  a  lien  to  secure  such  judgment  as  may, 
upon  review,  be  rendered  in  his  favor.  Peck  v.  JennesSy  16  N.  H. 
626 ;  S.  C,  7  How.  612 ;  Ames  v.  Wentworth,  5  Met.  294 ;  Clark  r. 
Rlsty  3  McLean,  494. 

A  lien  in  equity  can  be  enforced  against  the  assignee.  Therefore, 
it  was  held,  under  the  statute  of  1841,  that  the  proviso  protecting 
liens  on  the  bankrupt's  property  embraces  all  liens  which  are  valid 
by  State  laws,  although  no  remedy  may  exist  in  the  State  jurispru- 
dence to  enforce  them.  Fletcher  v.  Morey^  2  Story,  656.  Both  in 
law  and  equity,  liens  may  exist  without  possession.  Parker  v, 
Muggridge,  id.  334 ;  and  see  Ex  parte  Kenstngtany  2  Ves.  &  B.  83. 

If  the  bond  in  this  case  be  regarded  as  a  mere  substitution  of  one 
security  for  another,  the  matter  before  us  is  not  complicated  by  the 
consideration  of  the  fact  that  the  proceedings  at  bar  have  arisen 
upon  an  action  of  review.  The  bond  was  filed  more  than  four 
months  previous  to  the  bankrupt's  petition.  Only  such  attachments 
are  dissolved  by  proceedings  in  bankruptcy  as  are  made  within  four 
months  prior  to  the  filing  of  the  bankrupt's  petition.  Bankrupt 
Law  of  1867,  §  14. 

But  however  this  may  be  —  and  the  foregoing  remarks  are  to  be 
regarded  as  suggestions,  merely,  since  we  do  not  feel  called  upon  to 
pass,  definitively,  upon  the  questions  thus  involved  —  upon  other 
considerations,  we  are  of  the  opinion,  that  the  defendant,  in  the 
present  case,  cannot  interpose  the  plea  alleging  his  discharge  in  bar 
of  the  further  maintenance  of  the  suit. 

This  is  an  action  of  review.  The  writ  was  issued  December  17, 
1867.  A  review  is  not  pending  before  the  suing  out  of  the  writ. 
Badger  v.  Oihnore,  37  N.  H.  457;  Plumer  v.  Fogg,  18  id.  659.  And 
it  is  very  clearly  settled  in  this  State,  that,  upon  review,  no  matter 
or  thing  which  has  arisen  since  the  judgment  in  the  original  suit 
can  be  pleaded  in  bar  of  the  original  action.  If  the  verdict  and 
judgment  were  originally  right,  nothing  which  has  since  occurred 
can  make  them  wrong.  A  review  is,  in  its  nabure,  a  new  trial  of 
the  issues  before  tried  between  the  parties,  unless  the  court  grant 
leave  to  amend  the  pleadings.    Such  leave  would  not  avail  the 
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defendant.  The  original  pleas  are  abandoned,  and  the  defendant 
relies  entirely  upon  matter  which  has  arisen  sinoe  the  judgment  waa 
rendered  against  him.  ^'  We  are  not  aware/'  said  Mr.  Gh.  J.  Rich* 
ARD6ON,  ''of  any  new  matter  that  can  be  pleaded  by  a  plain tiif  (the 
defendant)  in  review.'*  Bailey  t.  Bailey^  6  N.  H.  205 ;  Barker  r. 
Wendell  12  id.  119.  Such  a  plea  is  irregular,  and  is  not  cured  or 
strengthened  by  a  replication.     Otis  v.  Currier y  17  id.  463. 

There  is  still  another  obstacle  in  the  way  of  the  prosecution  of  this 
suit  The  fourteenth  section  of  the  Bankrupt  Act  provides,  tliat 
mortgages,  under  the  conditions  specified  in  the  section,  shall  not 
be  invalidated  by  proceedings  in  bankruptcy ;  but  that  all  the  bank- 
rupt's "rights  in  equity,"  ''choses  in  action,"  all  debts  due  him  or 
any  person  for  his  use,  and  all  liens  and  securities  therefor,  and  all 
his  rights  of  action  for  property  or  estate,  real  or  personal,  and  for 
any  cause  of  action  which  the  bankrupt  had  against  any  person, 
arising  from  contract  or  from  the  unlawful  taking  or  detention  of, 
or  injury  to,  the  property  of  the  bankrupt,  and  all  his  rights  oi 
redeeming  such  property  or  estate,  with  the  like  right,  title,  power 
and  authority  to  sell,  manage,  dispose  of,  sue  for  and  recover,  or 
defend  the  same,  as  the  bi«<nknipt  might  or  could  have  had  if  no 
assignment  had  been  made,  shall,  in  virtue  of  the  adjudication  of 
bankruptcy  and  the  appointment  of  his  assignee,  be  at  once  vested 
in  such  assignee^  and  he  may  sue  for  and  recover  the  said  estate, 
debts  and  effects,  and  may  prosecute  and  defend  all  suits  at  law  or 
in  equity  pending  at  the  time  of  the  adjudication  in  bankruptcy,  in 
which  such  bankrupt  is  a  party,  in  his  own  name,  in  the  same 
manner  and  with  the  like  effect  as  they  might  have  been  prosecuted 
or  defended  by  such  bankrupt" 

This  action  of  review  is  clearly  a  "  chose  in  action,"  which,  "  in 
virtue  of  the  adjudication  of  bankruptcy,"  became  vested  in  the 
assignee;  and  thenceforth  the  defendant  was  divested  of  the  same; 
and  the  assignee  was  alone  empowered  to  sue  for  and  recover  any 
debts  or  claims  of  the  bankrupt,  and  to  prosecute  and  defend,  in  his 
own  name,  all  suits  at  law  or  in  equity  pending  at  the  time  of  the 
adjndication  of  bankruptcy,  in  which  the  bankrupt  was  a  party; 
and,  in  the  present  case,  whatever  might  be  recovered  upon  the 
review,  in  the  way  of  damages  or  costs,  or  in  reduction  of  either^ 
must  be  recovered  by  the  assignee,  for  the  benefit  of  the  creditorc*  of 
the  bankrupt,  whose  rights,  as  well  as  those  of  the  bankrupt,  tlie 
aidgnee  represents.  Such  being  the  case,  this  plaintiff  in  rovie^« 
Vol.  TI.  —  60 
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has  no  personal  right  to  prosecute  the  action,  and  the  original 
plaintiff  should  have  judgment 

*'  Courts  will  sometimes  set  aside  a  plea/?ut>  darrien  co^Uinuance^ 
^Lcn  it  is  manifestly  fraudulent  and  against  the  justice  of  the  case.** 

Ohitty's  PI.  661.  To  permit  a  party  to  prosecute  his  writ  of  review, 
D  t  for  the  purpose  of  reversing  an  erroneous  judgment,  but  for  the 
sake  of  preventing  the  satisfaction  of  an  honest  debt  and  discharge 
Ing  a  lawful  security,  by  interposing  proceedings  in  bankrupti^ 
contrary  to  any  beneficent  designs  of  the  law,  would  be  to  lend  the 
aid  of  the  court  to  the  consummation  of  gross  injustice. 

The  facts  and  circumstances  of  this  case  certainly  furnish  strong 
grounds  for  suspicion,  that  the  action  of  review  was  instituted  for 
no  honest  purpose.  The  defendant  gave  his  bond  with  condition 
that  he  should  prosecute  his  review  and  thereby  obtained  a  release 
of  the  attachment.  He  now  sets  up  his  own  voluntary  act  of  bank- 
niptcy  to  defeat  the  suit,  the  attachment  and  the  security  afforded 
by  the  bond.  The  court  will  not  assist  in  the  accomplishment  of 
tliis  design.    The  demurrer  is  overruled. 

Judgmsntfor  the  plaintiff* 


BsLKT,  plaintiff  v.  WHrrnKBB  et  al 

(tfNH.14S.) 
Voluntary  eBoape^dtUif  ofJaOor. 

When  a  Jailor  allowed  a  prisoner  to  go  oatoide  of  the  roonui  noed  as  the  Jail 
and  to  take  hia  meala  In  another  part  of  the  aame  building  with  the  JaUor^a 
family,  and  also  to  go  outside  of  the  building,  this  was  held  a  voluntary 
escape,  and  suffldent  to  preclude  the  jailor  from  recovering  on  a  bond  given 
to  him  by  the  town  to  pay  the  prison  charges  of  the  prisoner. 

Action  of  debt  on  a  boud.  The  condition  of  the  bond  is  as  fol- 
lows, viz. :  ''  The  condition  of  this  obligation  is  such  that  whereas, 
one  Elbridge  O.  Beers,  by  order  of  the  supreme  judicial  court,  held 
at  said  Newport  on  the  fourth  Tuesday  of  January,  A.  D.  1867  (in 
•  prosecution  for  bastardy,  in  which  said  town  of  Plainfield  is  com- 
plainant,  and  the  said  Beers  is  respondent),  has  been  committed  to 
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the  jail  in  said  county^  now  if  the  said  town  of  Plainfield  shall  pay 
the  prison  charges  against  the  said  Beers  in  case  of  his  inability  to 
pay  the  same,  then  this  obligation  shall  be  void."  The  county  jail 
in  said  county  is  arranged  as  follows:  under  the  same  roof,  and  in 
parts  of  the  same  building,  are  certain  apartments,  made  strong,  and 
adapted  to  the  purpose  of  confining  prisoners  committed  to  jail» 
and  used  for  that  purpose,  and  certain  other  apartments  adapted  for 
the  use  of  the  family  of  the  jailor.  At  the  January  term,  1867,  of 
tlie  supreme  judicial  court  for  the  county  of  SuUiyan,  a  trial  by  jury 
was  had,  on  a  complaint  of  said  Plainfield  against  said  Beers,  and 
said  Beers  haying  been,  by  the  verdict  of  the  jury,  found  chargeable, 
the  following  order  was  made  by  the  court,  that  the  said  Elbridge 
G.  Beers  give  a  bond  with  sufficient  sureties  to  said  town  of  Plain- 
field,  in  the  sum  of  $400,  to  save  the  said  town  harmless  from  the 
maintenance  of  the  child  in  said  complaint  mentioned,  and  to  pay 
the  costs  of  prosecution,  taxed  at  $51.41,  and  to  stand  committed 
until  this  order  shall  be  performed. 

The  said  Beers,  not  performing  the  order  of  the  court,  was  com- 
mitted to  the  jail,  and  the  bond  in  question  was  given  to  the  jailor 
on  behalf  of  the  town,  in  pursuance  of  the  provisions  of  the  statute. 
The  plaintiff,  who  is  the  jailor,  seeks  to  recover  payment  for  tit 
board  of  said  Beers  from  the  1st  day  of  May,  A.  D.  1867,  to  tl  e 
date  of  the  writ,  and  also,  under  the  provisions  of  the  statute  in 
regard  to  judgments  on  bonds,  to  recover  payment  for  the  board  of 
said  Beers  from  the  date  of  the  writ  till  the  8th  day  of  February, 
1868,  when  the  said  Beers,  on  his  petition,  was,  by  the  order  of  said 
court,  discharged,  the  town  of  Plainfield  having  been  notified  of  the 
application,  but  paying  no  attention  to  it.  The  said  Beers,  after 
l)cing  committed,  was  permitted  by  the  said  Riley  to  leave  that  por- 
tion of  the  building  above  described,  as  being  adapted  to  and  used 
for  the  purpose  of  confining  prisoners,  and  in  which  he  was  a  part 
of  the  time  confined,  and  to  take  his  meals  with  the  family  of  the 
jailor,  and  from  time  to  time  to  go  outside  of  the  building  and  to 
amuse  himself  by  looking  on  while  others  were  playing  the  game 
of  croquet  These  indulgences  commenced  before  the  said  first  day 
of  May,  and  continued  till  said  Beers  was  discharged,  as  above 
stated.  The  town  of  Plainfield,  on  becoming  acquainted  with  the 
foregoing  facts,  refused  to  pay  the  above  claim,  and  paid  no  attention 
to  the  application  for  a  discharge,  claiming  that,  by  reason  of  said 
facts,  the  said  Beers  was  not,  during  any  part  of  the  time  covered 
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by  said  claim,  a  prisoner  at  the  suit  of  said  town.  The  court  is  at 
liberty  to  draw  any  conclusions  of  fact  as  well  as  of  law,  warranted 
by  the  foregoing  statement  of  facts,  which  statement  is  agreed  for 
tho  pui'pose  of  this  case  only,  and  is  not  to  bind  the  parties  or  be 
evidence  against  them  in  any  other  proceedings.  I£  the  court  shall 
adjudge  that  there  has  been  a  breach  of  the  condition  of  the  plain- 
tiff's bond,  judgment  is  to  be  rendered  for  such  som  as  the  court 
shall  find  to  be  due,  under  the  provisions  of  the  statute ;  otherwise 
judgment  to  be  rendered  fbr  the  defendant 
The  questions  arising  on  the  foregoing  case  were  reserved. 

• 

Barton  J  Wait,  for  plaintifEl 
Oushing,  for  defendant 

Saboekt,  J.  There  is  a  broad  distinction  between  an  arrest  oa 
final  process  and  on  mesne  process. 

This  difference  arises  from  the  different  nature  of  the  object  to  be 
attained,  of  the  command  in  the  precept,  and  of  the  duty  to  be  |)er« 
formed  by  the  officer  in  the  two  cases. 

On  mesne  process  the  officer  is  to  arrest  the  body  of  the  defend- 
ant and  have  him  before  the  court  at  the  return  day  of  the  writ^ 
and  if  he  do  this,  it  is  sufficient,  no  matter  if  there  be  an  escape  of 
tho  prisoner,  and  it  is  held  to  be  immaterial  whether  the  escape  be 
voluntary  or  negligent  on  the  part  of  the  officer;  in  either  case  the 
right  of  recaption  still  exiats  and  the  officer-obeys  the  mandate  of 
his  writ,  if  he  has  the  defendant  in  court  on  the  return  day.  Par* 
ieyite  v.  Pluinhtree,  2  B.  &  P.  35  ;  Alingham  v.  Flower ^  2  id.  240 ;. 
Langdon  v.  Ifathaway,  1  N.  H.  369. 

But  on  final  process  the  object  is,  to  deprive  the  defendant  of  his 
liberty  in  order  that  he  may  be  induced  to  pay  the  judgment  against 
him,  and  the  object  of  the  process  is  delayed  if  not  defeated  by  au 
escape  of  any  kind.  The  officer  in  such  case  is  not  to  keep  the 
defendant,  but  to  commit  him  to  jail,  or  deliver  him  to  the  keeper 
of  the  jail,  and  he  is  commanded  to  keep  him  in  said  jail  until  he 
shall  pay  or  perform  what  he  is  required  to  do,  and  either  the  officer 
or  jailor  will  be  guilty  of  an  escape  if  he  fail  to  do  what  he  is  com- 
manded to  do. 

Thus,  if  an  officer  has  an  execution  against  the  body  of  a  defend- 
ant, in  whicli  he  is  conimaiule'l  to  commit  sjiid  defendant  to  jail,  he 
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must  commit  him  immediately  or  in  reasonable  time,  and  without 
unreasonable  indulgence.  Langdon  v.  Haihawayy  supra  ;  Olmatead 
▼.  Eaymondy  6  Johns.  62;  Palmer  v  Hatch^  9  id.  329 ;  Kellogg  t. 
Gilberty  10  id.  220;  Wool  v.  Turner^  10  id  420;  Wheel&r  r. 
Bailey^  13  id.  366.  Or,  if  the  jailor  gives  the  prisoner  liberties 
whidi  he  is  not  authorized  by  law  to  give  ( unless  in  case  of  great 
necessity,  such  as  sickness,  fire,  etc. ),  that  is  an  escape  on  the  part 
of  the  jailor,  or  the  sheriff,  whose  agent  the  jailor  is.  Colby  v.  Samp' 
eon,  5  Mass.  310. 

And  on  final  process,  there  is  held  to  be  a  distinction  between  a 
Toluntary  and  a  negligent  escape.  The  ofiScer  or  jailor  who  is  guilty 
of  a  Yoluntary  escape  has  no  right  to  recapture  the  piisoner,  though 
that  right  exists  in  case  of  a  mere  negligent  escape.  Butler  v. 
WasAburtiy  25  N.  H.  251,  258,  and  cases  cited ;  Clark  y.  Cleveland,  6 
Hill,  344. 

In  cases  like  the  present,  when  a  person  is  committed  on  a  mitti* 
inns,  until  he  shall  perform  the  sentence  of  a  magistrate,  or  by  an 
order  or  process  of  court,  in  order  to  compel  a  payment  or  perform- 
ance of  a  sentence,  the  command  is  to  the  sheriff  to  convey  the  re- 
spondent safely  to  the  jail,  in  C.  in  said  county,  and  deliver  him  to  the 
keeper  thereof,  and  the  said  keeper  is  commanded  to  receive  the  said 
respondent  into  his  custody  in  said  jail,  and  him  there  safely  keep 
until  he  shall  pay  said  fine  and  costs  (or  give  said  bond,  or  perform 
tlie  sentence  imposed)  or  is  discharged  by  due  order  of  law. 

There  is  no  discretion  left  with  the  jailor  (except  it  may  be  m 
extreme  emergencies  as  above  stated).  He  is  not  to  consult  his  own 
or  his  prisoner's  convenience,  and  board  him  in  the  jail  or  in  his  own 
private  family  out  of  the  jail  as  is  most  convenient  There  are  cer- 
tain rooms  in  this  and  all  other  jail  buildings  which  are  known  and 
recognized  as  the  jail,  in  which  criminals  and  j)ersons  committed  to 
jail  are  confined,  and  these  are  just  as  distinct  from  the  other  rooms 
that  are  occupied  by  the  jailoi'^s  family,  where  he  lives  under  the 
same  roof,  which  covers  the  jail  proper,  as  though  they  were  in  dif- 
ferent houses  and  under  separate  roofs.  If  the  jailor  may  take  a 
prisoner  out  of  the  jail  proper,  and  have  him  out  with  his  own 
family  in  their  rooms,  where  he  is  not  deprived  of  his  liberty,  nor 
confined  within  the  proper  wall,  doors  and  bolts  of  the  prison,  he 
might  take  him  to  his  dwelling-house  a  mile  distant,  or  anywhere 
in  the  county,  and  board  him  there,  or,  if  he  can  let  his  prisoner  go 
«ut  of  doors,  and  out  of  the  jail  to  witness  the  sports  of  others,  he 
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can  let  him  go  out  to  engage  in  the  same  sports,  or  work  on  the  fkrm, 
or  yisit  from  house  to  house,  as  he  may  choose. 

The  very  object  of  committing  these  men  to  jail  is  to  put  them  in 
a  place  that  shall  not  be  desirable,  a  place  of  some,  perhaps  of  con- 
siderable, discomfort,  and  to  keep  them  there  until  they  shall  be  in* 
duccd  to  perform,  or  make  every  reasonable  effort  to  perform,  the 
sentence  imposed,  and  when  that  has  been  done,  and  the  prisoner  is 
really  unable  to  perform  the  sentence,  then  the  law  appoints  a  tribu- 
nal that  may  consider  his  case,  and  may  exercise  a  wise  discretion  in 
the  matter,  and  discharge  the  prisoner  when  the  circumstances  war- 
rant it  But  that  tribunal  is  not  the  sheriff  nor  the  jailor.  They 
have  no  discretion,  as  to  whether  they  shall  obey  the  precept  of  the 
law  or  not.  They  are  to  receive  the  prisoner  into  their  custody  in 
jail,  and  him  there  safely  keep — not  safely  keep  him  somewhere 
else  or  where  he  chooses,  or  where  he  can  most  conveniently  keep 
him,  but  there  in  said  jaily  to  safely  keep  him  until  he  is  discharged, 
etc. 

It  would  seem,  then,  to  be  plain,  upon  the  bare  statement  of  the 
case,  that  there  had  been  an  escape,  and  on  the  part  of  the  jailor  a 
voluntary  escape  of  this  prisoner. 

If  that  be  so,  then  the  jailor  had  no  right,  after  such  an  escape,  to 
retake  or  recapture  him,  and  the  fact  the  prisoner  voluntarily  returns 
after  such  an  escape,  would  be  no  justification  of,  or  excuse  for,  the 
officer,  and  does  not  lessen  or  in  any  way  affect  his  liability. 

Ill  Fairchild  v.  Cliase,  24  Wend.  380,  it  is  held,  that  an  officer,  hav- 
ing a  person  in  jail  on  final  process,  cannot  excuse  a  voluntary 
escape,  except  by  act  of  God  or  the  public  enemy,  that  he  stands  in 
this  respect  on  the  same  ground  with  a  common  carrier.  1  Rolle's 
Abr.,  Escape  D.  In  Oreeyi  v.  Hern^  2  Penn.  167,  169,  Gibson,  C. 
J.,  says,  "  that  according  to  the  common  law  since  the  day  of  Rolle's 
Abridgement-,  the  jailor  can  avail  himself  of  nothing  as  matter  ol 
defense,  but  an  act  of  God  or  the  common  enemy."  The  same 
judge  also  states  the  same  rule  in  WJieeler  v.  Ilambight,  6  Serg.  & 
Rawle,  396,  where  he  says  the  liability  of  the  sheriff  is  in  this  re- 
spect like  that  of  a  common  carrier.  The  same  rule  is  recognized 
in  Slemaker  v.  Marriofty  5  Gill.  &  Johns.  410. 

Every  liberty  given  to  a  prisoner,  not  authorized  by  law,  is  an 
escape.  If  the  sheriff  makes  of  the  prisoner,  jail  keeper,  and  gives 
h*m  the  key,  it  is  an  escape  for  which  the  sheriff  is  liable,  for  the 
prisoner,  by  being  tlie  keeper  and  having  the  key,  is  no  longer  tm- 
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prisoned  and  restrained  oi  his  liberty.  Oolby  v.  Sampson,  5  Mass., 
iupra;  Gagey.  Oraffam,  11  id.  183;  Bartlett  y.  WiUiSy  3  id.  86, 
195;  Stevens  v.  Webh,  2  Vt  344;  Sfierhirn  v.  Seattle,  16  N.  IL 
487,  and  cases  cited ;  Bolton  y.  Cummings  et  oLy  25  Conn.  410,  4^3. 

In  Clap  y.  Cofran,  10  Mass.  373,  where  a  prisoner,  confined  on 
execution,  had  a  room  in  an  upper  chamber  of  the  house,  which 
had  been  appropriated  and  used  as  a  part  of  the  jaU,  where  he  spent 
his  nights,  and  had  the  liberty  of  the  yard  in  the  day-time,  and  it 
appeared  that  the  prisoner,  in  the  eyening,  which  was  regarded  as 
pttrt  of  the  night,  was  frequently  in  the  apartments  on  the  lower 
floor  of  the  house,  where  the  jail  keeper  and  his  family  had  their 
habitation,  it  was  held,  that  an  escape  was  committed,  in  the  pris- 
oner's being  allowed  thus  to  spend  his  eyenings  with  the  jailor's 
family,  though  in  the  same  liouse  where  his  appropriate  lodging 
room  was  located,  and  it  was  further  held,  that  the  fact  that  the 
jailor  had  for  a  long  time  permitted  and  indulged  his  prisoners  in 
the  priyilege  of  spending  their  eyenings  in  the  kitchen  of  his  dwell- 
ing, did  not  excuse  the  jailor  for  the  escape ;  that  any  partial  indul- 
gence depending  upon  the  favor  of  the  jail  keeper,  was  an  abuse  of 
his  authority  which  could  not  be  justified  by  its  continuance  for  any 
length  of  time,  Bartlett  y.  WilliSy  3  Mass.  86 ;  Freeman  y.  Davioj  7 
id.  200;  Burroughs  y.  Loivder,  8  id.  373;  MoLellaii  y.  Ballon,  iO 
id.  190. 

The  bond  in  this  case  was  given  by  respondents  to  secure  the  pay- 
ment of  the  board  of  Beers,  while  misprisioned  in  this  proceeding, 
on  complaint  of  tlie  town  of  Plaiufield.  The  bond  cannot  be  lield 
to  hold  the  respondents  liable  for  any  thing  for  which  tlie  town  of 
Plainfield  would  not  be  liable ;  and  the  question  is,  was  the  town  lia- 
ble for  Beers'  board,  after  the  jailor  had  voluntarily  allowed  him  to 
escape  ?  The  case  finds,  that  the  town  had  never  consented  to  re- 
ceive Beers  back  again  after  such  escape,  or  did  any  thing  to  make 
themselves  liable  for  the  board,  unless  they  were  so  liable  upon 
the  bond  in  question. 

The  jailor  being  thus  liable  for  the  voluntary  escape  of  the  pris- 
oner, and  having  no  right  to  recapture  him,  or  to  receiye  him  on 
behalf  of  the  town  if  he  came  back  voluntarily,  must  be  held  to 
have  received  and  kept  him  after  the  escape  upon  his  own  responsi« 
bility,  or  by  an  arrangement  with  the  prisoner,  and  ho.  must  look  to 
Beers  alone  for  the  pay  for  his  board,  as  he  would  in  case  of  any 
other  private  boarder.     He  should  not  be  allowed  to  charge  the 
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oounty  any  thing,  very  clearly,  as  he  has  not,  and  neyer  had^  aaj 
olaini  in  that  quarter.  His  claim  is  either  on  Plainfield  or  on  Been^ 
and  we  hold  that,  under  the  circumstances  of  this  case,  it  must  h% 
noon  Beers  alone* 

Judgment  far  def$ndant9» 


State,  plaintiff,  t.  Smith; 

(40N.  H.ltt.) 

Pofoer  tf  pfv§0mHnff  cfflcer  to  etU&r  noUe  pro9equL    DiHribfUiam  ofpenaUm, 

A  prosecatibag  oflScer  haa  the  power,  tdrttUe  officii,  to  enter  a  ncUe  prosequi  la 
ordinary  indictments ;  and  tliis  power  may  be  exercised  before  a  jury  is 
impaneled  or  wliile  the  case  is  on  trial,  with  the  consent  of  the  respondent, 
or  after  a  verdict  is  rendered  against  him.  The  exercise  of  this  power  being 
discretionary  on  the  part  of  the  prosecuting  officer,  the  court  has  no  right  to 
interfere,  after  a  noUs  prosequi  has  been  entered,  and  allow  the  complainant 
to  appear  and  prosecute  the  indictment. 

When  a  penal  statute  provides  that  the  penalty  may  be  recovered  by  indict- 
ment or  civil  action,  one  moiety  to  go  to  the  State  and  the  other  to  the 
prosecutor,  it  must  appear  of  record  who  the  prosecutor  is  in  order  to  entitle 
him  to  his  share  of  the  penalty,  otherwise  the  whole  penalty  goes  to  the 
SUte. 

Indiothsnt.  Fire  indictments  were  found  at  the  March  term, 
1869,  against  Willard  Smith,  three  of  them  for  selling  liquor,  one 
for  keeping  liquor  for  8ale5  and  one  for  being  a  common  seller.  At 
March  term,  1869,  the  respondent  pleaded  "not  guilty."  At  the 
September  term  the  solicitor  stated  that  he  belieyed  that  the  respon- 
dent had  ceased  the  sale  of  liquor,  and  that  he  had  arranged  with 
respondent's  counsel  that,  if  the  respondent  pleaded  noh  contendere 
to  all  the  indictments,  the  State  would,  at  this  time^  move  for  sen- 
tence on  only  one  indictment;  reserving  the  right  to  bring  forward 
the  other  indictments  and  move  for  sentence,  if  the  respondent 
should,  in  future,  violate  the  liquor  law.  Thereupon,  Peter  Sher- 
man moved  for  leave  to  appear  and  prosecute  the  indictments, 
alleging  that  he  was  the  complainant,  and  entitled  to  half  the  fines, 
and  that  respondent  has  not  ceased  the  sale  of  liquor.    Sherman, 
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also,  moved  tliat,  if  necessary  to  entitle  him  to  appear  or  to  receive 
half  the  fine,  the  indictments  might  be  so  amended  as  to  aver  that 
be  was  the  oomphunant  The  solicitor  and  the  respondent  both 
objected. 

For  the  purpose  of  allowing  the  questions  thus  ansing  to  be  re^ 
•enedy  it  was  vuX&Siy  pro  fontia  and  subject  to  exception,  that  Slier- 
man's  motions  should  be  granted,  if  it  should,  hereafter,  be  made 
to  appear,  by  proper  proof,  that  he  was  complainant 

Case  reserved. 

Chapman,  for  alleged  complainant  Sherman. 

Z>.  S.  Lang,  for  respondent,  cited  ComtnontoeaUh  v.  Tuekf  20 
Pick.  864;  CommonweaUh  v.  Wheeler^  2  Mass.  174;  CommonweaUh 
V.  Bfiggsy  7  Pick.  171 ;  CommonweaUh  v.  Jenka,  1  Oray,  490;  Bur- 
ley  Y.  Burley,  6  N.  H.  201 ;  State  v.  BurJcSy  38  Me.  574;  1  Ghitty's 
Crim.  Law,  479  and  845 ;  Rex  v.  Wilkes,  4  Burrows,  2527-2089 ; 
King  v.  StrcUtam,  1  Doug.  239 ;  Jofies  v.  Clay,  1  B.  &  A.  191 ;  State 
T  Dover,  9  N.  H.  471,  and  cases  cited. 

Nesmith,  J.  No  question  is  made,  by  the  counsel  on  either  side, 
M  to  the  general  discretionary  power  of  the  prosecuting  ofiicer,  in 
th's  State,  to  enter  a  fiolle  prosequi  in  ordinary  indictments,  insti- 
tuted in  the  name  of  the  State.  This  power  such  officer  exercises, 
virtute  officii,  frequently,  before  a  jury  is  impaneled,  and,  some- 
times, while  the  case  is  on  trial,  before  the  jury,  with  the  consent 
of  the  respondent,  and,  sometimes,  after  a  verdict  is  rendered  against 
the  prisoner. 

It  may  be  that  the  prosecuting  officer  finds  his  indictment  defect- 
ive in  form  or  substance,  and  that  he  may  wish  to  procure  a  better 
one,  or  he  may  discover  that  the  evidence  will  not  sustain  the  charge 
as  alleged,  and  a  change  may  be  requisite  to  conform  to  the  actual 
proof.  There  may  be  various  reasons  for  discontinuing  the  prose- 
cution, all  which  he  must  determine,  being  controlled  by  well- 
settled  principles  of  law  and  practice,  and  a  sound  legal  discretion. 
It  is  not  to  be  presumed  that  this  officer  will,  voluntarily,  consent 
to  any  discontinuance  which  will  materially  injure  the  rights  if  the 
prisoner,  or  that  he  will  violate,  knowingly,  his  official  trust,  or,  m 
any  way,  act  corruptly  or  oppressively. 

Generally,  whether  a  jury  shall  be  impaneled  or  not  depends 
Vol.  VI.—  61 
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upon  the  detennmation  of  the  prosecutiiig  officer;  biit»  when  « 
jniyiB  oigaoized  and  the  trial  oommences,  the  respondent  then 
aoqniree  new  rights  which  the  court  will  protect  It  may  be  re- 
garded as  the  respondent's  right  to  have  the  jury  pass  upon  the 
facts  of  his  case,  because  their  yerdict  becomes  a  bar  to  another 
indictment  for  the  same  offense,  and  a  nolle  prosequi  will  not  thus 
operate  for  the  prisoner's  benefit;  therefore,  in  this  state  of  the 
proceedings,  the  prisoner,  having  a  right  to  insist  upon  a  verdict 
upon  the  whole  evidence  of  the  case,  of  course,  there  can  be  no  dis- 
continuance of  the  prosecution,  except  upon  the  prisoner's  express 
consent 

These  elementary  principles  are  discussed  in  Aaron  Burr's  trial, 
seriatimy  also,  in  OommonweaUh  v.  Tuckf  20  Pick.  365,  and  other 
oases  cited  by  respondent's  counseL  In  the  latter  case,  Chief  Justice 
Shaw  claims  the  power  to  the  attorney-general,  or  other  prosecuting 
officer,  to  enter  a  nolle  prosequi  after  verdict  against  the  prisoner, 
and  says  such  a  practice  has  prevailed  for  many  years,  and  is  found 
highly  useful  to  the  due  administration  of  the  criminal  law.  It 
may  be  ascertained  that  the  party  convicted  may  still  be  innocent 
It  may  become  important  to  use  him  as  a  witness  against  more 
flagrant  offenders.  The  power  to  enter  a  nolle  prosequi  exists  in 
the  prosecuting  officer.  He  exerts  it  upon  his  official  responsibility. 
The  court  has  no  right  to  interfere  in  its  exercise.  They  can  only 
judge  of  the  effect  of  the  act  when  done,  or  of  the  l^o^al  conse- 
quences which  may  follow  from  it  The  court  will  take  care  that 
it  shall  not  operate  to  the  prejudice  of  the  respondent's  rightsi 
OommonweaUh  v.  F.  0.  J.  Smithy  10  Mass.  35 ;  1  Chitty's  Crim.  Law, 
479  and  845. 

*  The  counsel  for  the  prosecutor,  Sherman,  claims  the  right  for  his 
client  to  interfere  with  the  practice  of  the  solicitor  in  this  particular 
case,  and  asked  for  leave  of  the  court  to  be  granted  to  him  to  appear 
and  prosecute  these  indictments.  Under  a  fair  construction  of  sec- 
tion 21  of  chapter  99  of  the  general  statutes  we  think  it  was  the 
clear  intent  of  the  legislature  to  give  him  who  might  volunteer  to 
prosecute  for  the  violations  of  the  law  embraced  in  this  chapter  a 
bounty  or  a  reward  equal  to  one-half  the  fines  that  should  be  col- 
lected by  means  of  such  prosecutions.  As  the  statute  in  this  case 
prescribes  no  new  mode  of  proceeding  under  it,  in  order  to  establish 
the  right  of  the  complainant  to  recover  his  bounty,  it  must  oe  pre- 
sumed that  he  must  obtain  his  remedy  according  to  the  ordinary 
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rales  of  practice^  as  known  in  our  courts.  Ii^  therefore,  cannot  be 
presumed  that  the  complainant  can  come  into  court  and  oppose  the 
predetermined  action  of  the  prosecuting  officer,  or  that  he  can  set 
up  his  will  as  superior  to  the  fiat  of  the  officer.  Such  a  practice 
would  mtroduce  confusion  into  this  department  of  the  law.  An 
attempt  of  the  kind  indicated  by  the  prosecutor's  motion  was  lately 
made  in  the  court  of  the  queen's  bench,  in  England,  and  failed 
there  for  the  reasons  suggested  by  the  justices  of  that  court 
Begina-Y.  AUmj  1  Best  ft  Smith,  860, 101  Eng.  Oom.  Law.  The 
respondent,  Allen,  was  indicted  for  perjury  at  the  prosecution  of 
one  Gregory,  in  the  name  of  the  queen,  for  giving  false  evidence 
before  a  commission  of  the  customs.  To  the  indictment,  pending 
in  the  queen's  bench,  in  November,  1861,  a  noUe  prosequi  was 
entered  by  order  of  the  attorney-general.  In  behalf  of  the  prose- 
cutor, Gregory,  J.  J.  PoWell  subsequently  moved,  upon  affidavits, 
for  a  rule  calling  upon  the  respondent  to  show  cause  why  the  prose- 
cutor should  not  be  at  liberty  to  proceed  to  the  trial  of  the  indict- 
ment, notwithstanding  the  noUe  prosequi^  he  claiming  that  it  had 
been  entered  irregularly;  therefore  tiie  indictment  was  still  in 
force. 

Powell  claimed  that  the  attorney-general  had  no  i>ower,  without 
calling  the  prosecutor  before  him,  and  hearing  the  parties,  to  make 
such  an  entry.  Chief  Justice  Gockrurn  said :  ^  It  is  an  undoubted 
power  of  the  attorney-general,  as  the  representative  of  the  crown 
in  matters  of  criminal  jurisdiction,  to  enter  a  nolU  prosequi  and 
thereby  to  stay  proceedings  in  any  indictment  or  criminal  proceed- 
ing. No  instance  has  been  found,  and,  therefore,  it  may  be  pre- 
sumed that  none  can  be  found,  in  which,  after  a  noUe  prosequi  has 
been  entered  by  the  fiat  of  the  attorney-general,  this  court  has  taken 
upon  itself  to  award  fresh  process,  or  has  allowed  any  further  pro- 
ceedings to  be  taken  on  the  indictment ;  nor,  if  the  court  were  to 
take  that  unprecedented  course,  is  there  any  thing  to  prevent  the 
attorney-general  from  entering  a  nolle  prosequi  ioties  quofies.  It  is 
not  for  us  to  create  a  precedent  which  is  contrary  to  the  established 
practice,  and  which  would  be  fraught  with  great  inconvenience. 
Our  attention  has  been  called  to  the  practice  of  the  attorney-general 
and  his  office,  as  laid  down  in  the  book,  to  summon  the  prosecutor 
and  hear  the  parties  before  granting  his  fiat  for  a  nolle  prosequi. 
I  think  that  is  a  wholesome  practice,  and,  generally,  the  law  officer 
of  the  crown,  before  entering  a  nolle  prosequi,  either  ex  mero  tnofu 
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or  at  the  instance  of  the  respondent,  and  thereby  barring  the  prose 
cutor  from  proceeding  further,  would  act  wisely  in  calling  the 
prosecutor  before  him.  But,  from  particular  circumstances  known 
to  him,  or  from  the  nature  of  the  charge,  he  may  feel  called  upon 
to  grant  his  fiat  for  a  nolle  prosequi  without  adopting  that  course. 
Suppose  it  possible  that  there  could  be  an  abuse  of  his  power  by  the 
attorney-general,  or  injustice  in  the  exercise  of  it,  the  remedy  is  in 
holding  him  responsible  for  his  acts  before  the  great  tribunal  of  this 
country,  IJi^  high  court  of  parliaimnt  I  have  no  doubt  the  attorney- 
general  has  this  power,  and  this  court  has  never  interfered  with  it" 

Justices  Grompton  and  Melleb  concurred  in  the  aforesaid  opin- 
ion of  the  chief  justice,  each  assigning  their  own  reasdhs  in  support 
of  the  authority  and  powers  claimed  in  behalf  of  the  prosecuting 
oflicer.  Meller  remarks :  '*'  If  we  were  to  interfere  in  the  manner 
suggested,  a  serious  conflict  might  arise  between  the  jurisdiction  of 
this  court  and  the  functions  of  the  attorney-general." 

The  aforesaid  recent  decision  in  England  furnishes  abundant  rea- 
sons why  the  prosecuting  officer  should  have  control  over  his  crimi- 
nal docket,  to  the  exclusion  of  the  will  of  any  complainant  orpro»> 
tfcutor. 

But  it  is  said  that  the  court  is  bound  to  protect  the  right  of  Sher- 
man to  his  moiety  of  the  fines,  upon  the  ground  that  he  is  the  j?ro«- 
eciftor  in  the  indictment  But  how  is  the  court  to  become  acquaint- 
ed with  the  fact  that  Sherman  has  acted  in  that  capacity  ?  Does  it 
appear  of  record  ?  It  has  been  settled  in  Massachusetts,  that  when 
a  penal  statute  provides  that  the  penalty  may  be  recovered  by  indict- 
ment or  civil  action,  and  one  moiety  goes  to  the  commonwealth 
and  the  other  to  him  who  prosecutes  or  sues  for  the  same,  and  an 
indictment  is  found  by  the  grand  jury,  it  must  appear  of  record 
that  some  person  complained,  or  sued  for  the  same,  in  order  to  enti- 
tle him  to  the  penalty,  otherwise  the  whole  penalty  goes  to  the  com- 
monwealth. Cmnmomoealth  v.  Frosty  5  Mass.  53 ;  GofnmonweaUh  v 
Jlotoardy  13  id.  221 ;  Raynliam  v.  Rounsevilhy  9  Pick.  44. 

The  aforesaid  cases  of  Ftost  and  Howard  are  very  similar  to  the 
one  before  us.  They  were  indictments  founded  upon  like  statntesi 
In  the  first  case,  after  the  conviction  of  Frost,  one  Glough  came  into 
courts  and  alleged  that  he  was  the  informer  or  prosecutor  in  that 
case,  and  asked  that  a  moiety  of  the  penalty  should  be  adjudged  to 
bim.  The  court  replied  to  him  that  it  nowhere  appeared  of  record 
that  he  informed,  or  complained,  or  prosecuted;   nor  is  it  allegeo 
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anywhere  in  the  indictment  that  any  person,  other  than  the  gov* 
emment,  was  interested  in  the  penalty ;  so  that,  as  the  record  stood^ 
the  court  were  not  authorized  to  award  any  part  of  the  penalty  to 
Gloagh,  nor  had  he  any  means  of  obtaining  it,  and  the  court  de» 
dined  to  relieve  him.  So  in  England  it  has  been  decided,  that^ 
when  a  statute  created  a  penalty,  and  ordains  that  one  moiety  shaQ 
be  to  the  use  of  the  king  and  the  other  to  a  common  informer,  the 
king  may  sue  for  the  whole  penalty,  unless  a  common  informer  has 
preyiously  commenced  a  qtii  tain  suit  for  the  same  penalty.  King 
V.  Hymen^  7  Term,  632 ;  Rex  v.  Clark,  Cowp.  610. 

In  England  there  are  numerous  statutes  which  grant  special 
favors  and  gratuities,  as  reward  to  prosecutors  who  may  be  instru- 
mental in  convicting  public  violators  of  the  law.  The  goods  are- 
restored  to  him  from  whom  they  were  wrongfully  taken ;  definite 
sums  are  offered  in  other  cases  as  a  bounty  for  the  conviction  of 
offenders.  In  some  other  cases  we  find  the  reward  to  consist  in  an 
exemption  from  the  duties  of  certain  offices  of  a  burdensome  and 
disagreeable  kind.  We  find,  also,  pardon  granted  to  accomplicee 
who  bring  their  associates  in  crime  to  justice.  The  practical  mode 
of  obtaining  these  rewards  is  generally  pointed  out  by  the  several 
statutes  that  confer  them.    1  Chitty's  Grim.  Law,  824. 

In  this  country  the  several  statutes  creating  the  rewards  for  con- 
notion  of  criminals,  also,  often  designate  the  just  mode  of  their 
distribution.  But,  in  this  case,  the  statute  is  silent  on  this  point* 
It  is,  therefore,  left  for  the  court  to  establish  a  rule  of  practice  that 
•hall  do  substantial  justice  to  all  in  interest  It  is  very  manifest 
that  the  court  can  obtain  correct  knowledge  of  the  true  prosecutor 
for  offenses  under  this  act,  in  each  particular  case,  only  through  the 
medium  of  the  prosecuting  officer.  In  some  cases  there  may  be 
more  than  one  claimant  to  the  same  reward.  Without  specific 
knowledge  the  court  will,  naturally,  stand  on  the  Massachusetta 
rule  of  practice,  assuming,  until  otherwise  informed  by  record  testi- 
mony, that  the  State  is  entitled  to  the  whole  of  the  statute  penalty. 
The  prosecutor  will,  therefore,  appeal  to  the  prosecuting  officei',  and 
request  him  to  furnish  to  the  court  the  competent  and  requisite 
evidence  in  the  case.  We  think  this  may  be  appropriately  done^ 
either  by  some  suitable  averment,  incorporated  into  the  indictment 
itself,  or  by  the  indorsement  of  the  prosecutor's  name  oi*  the  back 
of  the  indictment,  thus  showing  that  he  is  fully  recognized  by  the 
solicitor,  or  attorney-general,  as  the  bona  fide  prosecutor  in  that 
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case.  Upon  the  reception  by  the  court  of  evidenoe  of  this  nature 
they  will  be  enabled  to  appropriate  the  fine  according  to  the  intent 
of  the  statute,  and  without  the  hazard  of  mistake  in  the  premises. 
In  this  way  both  the  State  and  prosecutor,  respectiyely,  obtain  their 
rights,  and  the  long  and  well-established  reputation  and  independent 
motion  of  the  prosecuting  officers  are  sustained,  without  interference^ 
and  the  imputation  implied  in  the  proseoutor*s  motion  here. 

MaiiondenmL 


Whttchkr,  plaintiff  t.  Wkitchbb. 

(«N.  H.17S.) 
AfifUraUon  and  Avtard, 

Aa  award  nuij  be  good  in  part  and  bad  in  part ;  and;  aometimea.  the  Talld  part 
majr  be  snstuned  and  may  support  an  action  for  breach  of  the  promise  to 
perform  the  general  award;  but  where  the  different  parts  of  the  award 
are  so  dependent  upon  each  other  tliat  the  good  cannot  be  separated  from 
the  bad,  so  that  the  former,  alone,  shall  express  the  full  intention  of  the 
mrbttrators,  do  full  justice  to  both  parties,  and  satisf j  the  ends  intended 
to  be  accomplished  by  the  submission,  the  whole  must  be  set  aside  as  void. 

The  parties  agreed  to  the  following  case,  viz. : 
The  plaintiff's  action  is  founded  upon  an  award  of  arbitrators 
made  upon  a  submission,  in  writing,  which  is  as  follows : 

Submission. 

**  Enow  all  men  by  these  presents,  that  whereas  differences  and 
disputes  have  been  and  are  yet  depending  and  unsettled  between 
Chase  Whitcher  and  Daniel  Whitcher,  for  the  settling  and  deter- 
mining whereof  the  said  parties  have  submitted  themselves  and 
become  bound,  each  to  the  other,  by  these  presents,  the  day  of  the 
date  hereof,  in  the  sum  of  $500,  to  obey,  observe,  perform  and 
Abide  by  and  keep  the  award,  arbitrament,  determination  and  judg- 
ment of  Daniel  Patterson  and  J.  H.  Johnson,  referees  or  arbitrators, 
ehosen  as  well  on  the  part  and  behalf  of  the  said  Chase  Whitchel 
as  on  the  behalf  of  the  said  Daniel  Whitcher,  to  award,  arbitrate^ 
determine,  judge  of  and  concerning  all  the  matters  in  difference, 
controversies,  disputes  and  accounts  and  demands  whatsoever,  in 
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lair  or  equity  depending  between  the  said  parties,  said  award  tc 
be  put  in  writing,  and  to  be  final  between  the  parties.  Dated 
iliiB  21st  day  of  November,  1867.  The  said  award  to  be  made  at 
«  hearing  at  any  time  the  parties  may  agree  to  appoint  They  now 
propose  to  meet  at  Bath  vUlagey  for  the  purpose,  Saturday,  Nov.  30, 
at  9  o'clock  A.  M. 

ft  c«pt  Bavenue )  "  ChaSE  WhITCHEB, 

Stamp,  Ofto-V 
oetod.  )  «DaNIBL  WhITCHBB.** 

The  award  is  as  follows : 


{ 


AWABD. 

''Now  know  ye  that  the  said  Daniel  Patterson  and  James  H. 
Johnson,  named  in  the  annexed  agreement  as  referees  or  arbitrators, 
taking  upon  us  the  charge  of  the  said  award  and  arbitrament^  and 
haring  deliberately  heard  and  considered  the  allegations  of  both 
parties  in  the  premises,  and  their  proofs,  do  thereupon  make  this 
our  award,  arbitration  and  judgment,  in  writing,  between  the  said 
parties,  of  and  concerning  the  premises,  in  manner  and  form  follow- 
ing, that  is  to  say : 

**  First  We  do  award,  arbitrate  and  determine,  by  these  presents, 
that  the  said  Daniel  Whitcher,  his  executors  or  administratoFS,  do 
and  shall  pay  or  cause  to  be  paid  unto  the  said  Chase  Whitcher  tiie 
lum  of  $242.23. 

*^  Secondly.  We  do  award  and  determine  that  the  said  Daniel 
Whitcher,  his  executoi*s  or  administrators,  shall  pay  or  cause  to  be 
paid  to  the  said  Chase  Whitcher  the  value  of  the  potatoes  deliyered 
him  at  his  factory,  or  othei-where,  in  the  fall  of  1867,  by  Nathan 
«nd  G.  W.  Mullikin,  which  potatoes  the  said  Chase  Whitcher  holds 
by  Yirtue  of  said  MuUikin's  mortgage,  dated  4th  day  of  Sept,  1867. 

^  Thirdly.  We  do  award  and  determine  that  the  timber  and  all 
reservations  in  Daniel  Whitcher's  deed  of  the  Howland  plaoe^  so 
call<4,  conveyed  to  Huldah  Grant,  shall  be  sold  at  public  auction, 
after  proper  and  due  notice,  for  cosh,  under  the  direction  of  Q.  W. 
Mann,  and  the  avails  of  the  sale  to  be  equally  divided  between  the 
«ud  Daniel  and  Chase  Whitchei;,  deducting  expense  of  sale,  and 
upon  completion  of  the  sale  both  parties  shall  give  the  title  to  the 
purchaser. 

*^  Fourthly.  We  award  and  determine  that  Daniel  Whitcher  shall 
pay  to  the  said  Chase  Whitcher,  as  his  share  of  the  cost  of  this 
arbitiation,  the  sum  of  t25.    Upon  the  payment  of  the  foregoing 
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awardSy  and  performance  of  all  other  acts  therein  directed,  we  award 
and  determine  that  the  said  Chase  Whitcher  shall  execute  and 
deliver  to  the  said  Daniel  Whitcher  a  good  and  sufficient  quitclaim 
dood  of  his  interest  in  the  Howland  place,  so  called.  And  we  fur- 
tlinr  award  and  determine  that  upon  and  immediately  after  the 
foregoing  awards  and  conditions  are  paid  and  performed,  each  shall 
to  the  other  give  a  general  release  and  discharge,  in  writing,  of  all 
manner  of  claims  and  demands  and  controversies  whatsoever,  either 
of  them  hath  against  the  other  of  them,  of  the  matters  herein 
Intended  to  be  settled,  or  any  other  description  whatever. 
«  Dated  at  Bath,  this  7th  day  of  January,  1868. 

|"SuSSc2SSKd.f  " ^^^^  Pattbbson, 

''Jahes  H.  Johnson." 

''  Award,  $242.23,  $25,  $267.23.  Costs  taxed,  $50,  half  to  be  paid 
paid  by  D.  Whitcher,  half  by  Chase  Whitcher. 

''  The  $25  and  $4.50,  charged  by  C.  W.  on  his  cash  book,  D.  W.  to 
pay,  unless  he  shows  it  paid. 

"Dan'l  Pattbbsok, 
"J.  H.  Johnson.**. 

The  plaintiff's  declaration  was  in  assumpsit,  and  contained  several 
counts,  setting  forth  the  particulars  of  the  submission  and  the  award, 
and  the  defendant's  refusal  to  abide  by  and  perform  the  same.  The 
declaration  also  contained  the  usual  common  counts  in  assumpsit. 

The  defendant  contended  that  the  said  award  was  wholly  void  and 
that  no  action  could  be  maintained  upon  it,  and  also  that,  if  an 
action  could  be  maintained  upon  said  award,  the  plaintiff's  declara- 
tion was  insufficient  for  that  purpose. 

And  it  was  agreed  that  the  questions  as  to  the  validity  of  the 
award  and  the  sufficiency  of  the  declaration  be  submitted  for  the 
decision  of  the  court,  and  that  either  party,  after  the  decision  of 
said  questions,  might,  if  he  should  so  elect,  try  any  further  ques- 
tions  arising  in  the  cause  by  the  jury.  It  was  also  agreed  that  any 
question  of  law  might  be  raised  and  considered  in  the  case  which 
could  be  legitimately  raised  upon  general  or  special  demurrer,  or  in 
any  other  form  of  pleading  to  said  declaration. 

FeUon,  for  plaintiff.  An  award  may  be  good  in  part  and  void  ai 
to  the  residue.    See  Pope  v.  Brett,  2  Saunders,  292,  S98,  botii 
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indasive,  and  notes,  especially  note  1,  p.  293  a;  Lincoln  t.  Whii- 
tetUan  Mills,  12  Mete  81-34;  Caldwell  on  Arbitration  (Ist  Am.  ed.), 
106;  Simmonda  t.  Swapie,  1  Taunt  549;  Ingram  y.  Milnes^  8 
East,  444 ;  Tidd's  Pr.  751. 

Hibbard  and  Carpenter j  for  defendant  The  whole  awaid  is  void* 
L  The  second  item  in  the  award  is  clearly  void,  because  neither 
the  quantity  nor  the  value  of  the  potatoes  is  determined ;  nothing 
is  settled  by  it ;  it  is  neither  certain  nor  final.  Eyd  on  Awards,  194 ; 
Pope  V.  Bretty  2  Sandf.  292-294 ;  Waits  v,  Barney,  12  Wend.  377 ; 
Schuyler  v.  Van  Der  Veer,  2  Gaines,  235 ;  Price  v.  PopkiUy  10  Ad.  & 
Ell.  139 ;  Titus  v.  Perkins,  Skin.  247,  248,  cited  by  Crowder,  argu- 
endo,  in  Price  v.  Popkin,  In  re  Marshall  et  al,  3  Q.  B.  878 ;  Thonias 
V.  Molier,  3  Ham.  (Ohio)  366. 

IL  The  third  item  in  the  award  is  void,  because  it  orders  "  timber 
and  reservations  "  to  be  sold  at  auction  under  the  direction  of  O,  Vf\ 
Mann,  a  stranger  to  the  submission.  He,  by  the  terms  of  the  award, 
must  direct  the  sale,  or  the  timber,  etc.,  cannot  be  sold.  An  award, 
that  an  act  be  done  by  a  stranger,  is  void.  2  Parsons  on  Contracts, 
204,  and  cases  cited ;  Eyd  on  Awards,  160, 188.  Bacon's  Abridg., 
tit  Arb.  &  Awd.  E.  1 ;  Tomlin  v.  Fordwich,  5  Ad.  &  Ell.  147 , 
Martin  v.  Williams,  13  Johns.  264. 

III.  The  fourth  item  is  void,  as  far  as  relates  to  what  is  awarded 
to  be  done  by  the  plaintiff,  because  "  the  Howland  place,  so-called/' 
is  not  sufficiently  identified.  It  does  not  appear  that  there  is  such  a 
place.  Banks  v.  Adams,  10  Shep.  259;  Tliomas  v.  Molier,  3  Ham. 
(Ohio)  266. 

IV.  If  either  of  the  thr^  first  items  of  the  award  are  void,  the 
whole  is  void :  since,  plainly,  by  the  express  language  of  the  award, 
the  quitclaim  by  the  plaintiff  is  the  Qonsideration  of  all  the  things 
awarded  to  be  done  by  the  defendant  Schuyler  \  Van  Der  Veer,  2 
Gaines,  235 ;  Pope  v.  Brett,  2  Sandf.  293,  note ;  Clement  v.  Durgin, 
1  Green,  300 ;  Gordon  v.  Tucker,  6  id.  247 ;  Sliearer  v.  Handy,  22 
Pick.  417 ;  Stonehewer  v.  Farrar,  6  Q.  B.  730. 

V.  The  award  is  void,  because  it  does  not  embrace  all  the  matters 
within  the  submission  which  were  brought  to  the  notice  of  the 
arbitrators.  Items  two  and  three  being  void,  the  arbitrators  must 
be  deemed  to  have  made  no  award  upon  those  subjects,  and  so  the 
objection  is  apjiarent  upon  the  face  of  the  award.     Tudor  v.  Scovell, 
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20  N.  H.  178;  Varney  t.  Brewster,  U  id.  49;  Itieholk  t.  JiMMi^  5 
Eng.  Law  ft  Eq.  458. 

VI.  The  concluding  clanae,  i(  as  it  wonld  seem,  a  part  of  the 
awan!  {vide,  Plait  v.  Smith,  14  Johns.  368)  is  Toid,  for  the  reasons 
statdO  nnder  our  first  point  Vide  cases  there  cited.  Parker  y. 
EggUeton,  6  Blackf.  (Ind.)  128;  1  Sup.  H.  S.  D.  139,  §  163;  Oaode 
T.  Wcders,  1  Eng.  Law  ft  Eq.  181. 

FosTBB,  J.  We  can  disooyer  no  yalid  objection  to  the  form  of 
the  plaintiff's  action,  nor  to  the  form  or  substance  of  his  declara- 
tion. The  general  and  the  special  counts  seem  to  be  well  statedand 
sufficient  to  support  the  cause  of  action  to  which  they  are  seyenJly 
applicable. 

This  is  a  parol  submission  and  award.  Ohitty  on  Ck>ntraets,  4  • 
Oatee  y.  Bramil,  Salk.  76.  ' 

A  submission  is  a  contract  between  two  or  more  parties,  whereby 
they  agree  to  refer  the  subject  in  dispute  to  others  and  to  be  bound 
by  their  award,  and  the  submission  itself  implies  an  agreement  to 
abide  the  result,  eyen  if  no  such  agreement  were  expressed.  Stewart 
y.  Case,  16  Vt  663 ;  Oerdon  y.  Tucker,  6  GreenL  247 ;  2  Ohitty's 
PL  242,  note  p. 

Where  the  snbmissioh  is  by  parol,  an  action  of  assumpsit  wiU  lie 
lo  recoyer  a  compensation  in  damages  for  the  non-performance  of 
the  award ;  and  this  remedy  may  be  had  whether  the  party  reftising 
to  perform  were  directed  to  pay  money  or  to  do  any  collateral  act 
1  Com.  Dig.  554 ;  Oaldwell  on  Arbitration,  201 ;  Piereons  y.  Holbee, 
33  N.  H.  30. 

If,  under  such  a  submission,  the  award  be  that  a  certain  sum  of 
money  is  due  from  the  one  party  to  the  other,  the  sum  awarded  may 
be  recoyered  under  a  count  in  indebitatus  assumpsit,  or  a  count  on 
an  insimul  computassent.  Bates  y.  Curtis,  21  Pick.  247 ;  2  Ghitty^s 
PI.  243,  note  x.  And  under  the  common  counts  it  is  no  objection 
that  the  plaintiff  declares  generally  for  a  larger  sum  of  money  than 
the  specific  sum  awarded.  Such  a  count  will  sustain  the  eyidenee 
of  the  specific  award.  2  Ghitty  on  Pleading,  90;  1  Saund.  PL  ft 
£y.  163,  286,  293 ;  2  Oreenl.  Ey.,  §§  69,  70,  note  2. 

And  the  plea  of  non-assumpsit  puts  in  issue  eyery  nuiterial  ayer- 
ment,  and  eyen  intrinsic  defects  in  the  award.  2  GreenL  Ey.,  §  81 ; 
and  see  Tudor  y.  ScoveU,  20  N.  H.  171. 

But  the  defendant  contends  that  the  award  in  this  case  is  wholly 
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?oidy  and  that  no  action  can  be  maintained  upon  it  This  leads  us 
to  the  inquiry:  What  are  the  easential  requisites  of  a  good  and  valid 
4)Ward  ?  It  must  be^  1st  Consonant  to  the  submission.  2d.  It 
must  be  certain.  3d.  It  must  be  of  things  possible  to  be  performed. 
4th.  It  must  be  final.    Caldwell  on  Arb.  103. 

Let  us  see,  then,  how  far,  if  at  all,  these  requisites  are  fulfilled  by 
the  whole  or  any  sufficient  part  of  the  award.  A  careful  analysis 
of  the  award  resoWes  it  into  seven  distinct  parts. 

It  will  be  borne  in  mind  that  the  submission  is  general,  '^  of  and 
concerning  all  the  matters  in  difference^  controversies,  disputes  and 
accounts  and  demands  whatsoever,  in  law  or  equiiy,  depending  be- 
tween the  said  parties,  said  award  to  be  put  in  writing,  and  to  bo 
final  between  the  parties." 

1.  The  first  item  of  the  award  provides  that  the  defendant  shall 
pay  to  the  plaintiff  $242.23. 

So  far  as  it  stands  by  itself,  this  award  comes  within  all  the  require- 
ments, and  is  sufficient  and  valid. 

2.  The  second  item  provides,  that  the  defendant  shall  pay  to  the 
plaintiff  the  value  of  certain  potatoes ;  without  pointing  out»  upon 
the  face  of  the  award  or  by  reference  to  any  rule  or  standard,  aaj 
method  of  ascertaining  such  value. 

This  award  is  clearly  bad.  It  is  neither  certain  nor  final  The 
submission  provides  for  the  final  settlement  of  all  controversies,  but 
the  form  of  the  award  in  this  particular  invites  controversy  and  liti- 
gation. 

An  award  must  be  so  certain  that  not  only  the  intention  of  the 
arbitrators  shall  be  clearly  apparent,  but  that  it  can  be  easily  com- 
prehended and  be  carried  into  execution  without  reference  to,  or  the 
aid  of.  extrinsic  and  independent  circumstances.  Howard  v.  Babcockf 
21  111.  59.  And  where  a  sum  to  be  paid  does  not  appear  from  the 
award  itself,  unless  that  sum  may  be  easily  ascertain^  by  reference 
to  a  rule  or  provision  of  law,  or  some  fixed,  ascertained  and  well* 
understood  standanl,  or  by  arithmetical  calculation,  the  award  as 
to  that  sum  is  void.  School  District  v.  Aldrich,  13  N.  H.  145 ;  Waits 
V.  Barry f  12  Wend.  380;  Brown  v.  Hunherson^  3  Cow.  72;  Pries 
v.  PojMnSy  10  Ad.  &  Ell.  145;  Parker  v.  JEggles ton,  oBl^ckf.  (Ind.) 
12a  Therefore,  it  was  held,  in  Wright  v.  Smith,  19  Vt  110,  that  an 
award  that  a  party  should  pay  the  ^^  taxable  costs''  of  a  pending  sci; 
was  sufficiently  certain;  because  the  precise  amount  of  the  taxablv 
sosts  was  ascertainable  by  reference  to  the  statute.     And  so  is 
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Andrews  v.  Foster,  42  N.  H.  376.  Bat  in  Winter  t.  GarlUhy  Salk. 
75y  where  the  award  was  that  one  party  should  pay  the  other  ten 
pounds  and  the  costs  of  a  suit  pending  in  an  inferior  oonrt,  and 
there  to  give  mutual  releases, —  the  court  said,  ^'to  pay  such  costs 
as  the  master  shall  tax  is  good,  for  id  certum  est  quod  cerium  reddt 
potest,  but  this  is  uncertain,  and  carries  it  farther  than  has  hitherto 
been  allowed/* 

An  award  that  one  shall  giye  a  bond,  without  saying  in  what 
snm,  is  bad  (Samon^s  Ccufe,  5  Co.  77  and  80),  and  so  of  an  award  that 
one  should  pay  as  much  as  a  quarter  of  malt  should  be  worth.  1 
Bol.  Abr.  Arb.  E.  PI.  7.  Or,  so  much  as  the  land  is  worth.  Skinn 
247,  248 ;  Tipping  y.  Smith,  Strange,  1024 ;  Kfwit  t.  Long,  id.  1025 ; 
Lincoln  v.  WInttenlon  Mills,  12  Met  31 ;  Schuyler  v.  Van  Der  Veer, 
8  Caines,  240 ;  and  in  School  District  t.  Aldrich,  ante,  Parkbb,  0. 
J.,  said :  "  Tliere  would  have  been  no  certainty  if  the  arbitrators 
had  awarded  costs,  unless  they  specified  the  amount  or  provided  a 
mode  by  wliich  it  wsis  to  be  ascertained,  for  there  was  no  tribunal  to 
tax  them." 

3.  The  third  item  of  the  award,  although  probably  intended  by 
the  arbitrators  as  beneficial  for  the  interests  of  both  parties,  and  as 
being  an  impartial  and  just  arrangement  concerning  the  matter  to 
which  it  relates,  cannot  stand  as  a  valid  award,  if  either  party 
chooses  to  object  to  it. 

It  is  not  within  the  terms  of  the  submission,  and  is  an  excess  of 
authority  by  the  arbitrators. 

If  one  part  of  an  award  be  that  a  stranger  shall  do  some  act,  it  is 
not  only  of  no  force  as  to  the  stranger,  but  of  no  force  as  to  the 
parties,  if  this  unauthorized  act  cannot  be  severed  from  the  rest.  9 
Pars,  on  Cont.  201,  and  authorities  cited  in  note  o. 

If  the  stranger  be  the  mere  agent  of  one  or  both  the  parties  it 
may  not  invalidate  the  award  (2  Pars,  on  Cont.  201),  and  in  favor  of 
awards,  it  has  been  said  that  this  will  be  supposed,  where  the  con- 
trary is  not  indicated  (id.  202) ;  and  perhaps  it  may  not  invalidate 
the  award  if  duties  only  ministerial,  and  not  requiring  the  exercise 
of  judgment  in  any  matter  of  importance,  be  imposed  upon  the 
stranger. 

In  this  case,  however,  it  seems  to  us  there  mav  be  <xooi\  and  suffi- 
ciont  reasons  why  a  party  to  the  submission  should  not  be  required 
to  abide  by  the  decision  of  the  arbitrators  in  this  particular.  Tb« 
direction  is  that  certain  timber  and  other  reservations  in  the  defend 
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ant's  deed  of  the  Howland  place  shall  be  sold  at  auction  "  under 
the  direction  of  G.  W.  Mann." 

It  seems  to  us  that  the  arbitrators  exceeded  their  authority  by 
appointing  for  the  parties  an  agent  who  might  be  unacceptable  to 
either  of  them.  We  are  inclined  to  think  his  duties  were  not  merely 
ministeriaL  He  had  some  discretion  at  least,  with  regard  to  the 
notices  of  the  sale^  and  the  time  and  manner  of  directing  it  If  he 
were,  as  he  might  be,  the  auctioneer,  or  if  he  had  power  to  employ 
that  officer,  his  skill  and  capacity,  or  that  of  the  auctioneer  employed 
by  him,  might  affect,  to  no  little  extent,  the  avails  of  the  sale ;  and 
an  injudicious  and  an  untimely  sale  might  be  a  disadyantage  and 
pecuniary  loss  to  the  parties. 

4.  That  part  of  the  fourth  item,  as  it  is  called,  in  the  award, 
which  directs  that  the  defendant  shall  pay  the  plaintiff  125, 
as  his  share  of  the  costs  of  the  arbitration,  is  valid  and  good, 
upon  the  principles  before  stated,  being  sufficiently  certain,  and  the 
power  to  award  and  apportion  costs  being  incident  to  the  sub- 
mission. 

5.  With  regard  to  the  direction  that,  upon  performance  of  the 
foregoing  award,  the  plaintiff  shall  execute  and  deliver  to  the  de- 
fendant a  quitclaim  deed  of  his  interest  in  the  Howland  place  so 
called,  we  do  not  deem  it  necessary  to  decide  whether  it  was  within 
the  scope  of  the  arbitrators'  power  to  make  such  a  direction.  If  it 
were  so,  we  should  be  inclined  to  regard  the  designation  of  the 
property  to  be  conveyed  as  sufficient  Parol  evidence  may  be 
resorted  to  in  aid  of  the  description.  Williams  v.  Warren,  21  111.  641. 

6.  Arbitrators,  under  a  general  submission  of  all  controversies 
and  demands,  have  power  to  award  that  mutual  discharges  and 
releases  shall  be  given  upon  the  performance  of  the  duties  pre- 
scribed by  the  award.  It  is  clearly  incident  to  the  submission  and 
essential  to  the  finality  and  enforcement  of  the  award. 

7.  At  the  foot  of  the  award,  after  the  date  and  signature,  ia  a 
memorandum,  which  is  signed  by  the  arbitrators  in  these  woida: 
'*  The  twenty-five  dollars  and  four  dollars  and  fifty  cents,  ch.  by  0. 
W.  on  his  cash  book,  D.  W.  to  pay,  unless  he  shows  it  paid." 

Words  written  in  the  margin  of  an  award  by  the  arbitrators,  in  a 
distinct  sentence,  are,  nevertheless,  to  be  regiurded  as  a  part  of  the 
award;  and  to  receive  the  same  construction  as  if  inserted  in  tiht 
'jody  of  it    Piatt  v.  Sfnith,  14  JoJins.  368. 

Therefore,  the  arbitrators  having  directed  that  the  execution  of 
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the  deed  and  the  releases  should  follow  and  depend  upon  the  per- 
formance of  the  ^^foregoiiig  awards/'  this  item  must  be  considered 
as  embraced  in  the  company  of  those  conditions  u)K)n  which  the 
execution  of  the  deed  and  the  other  writing  is  made  to  depend. 

It  requires  no  argument  to  show  that  this  part  of  the  award  is 
lUYalid.  It  is  a  matter  clearly  within  the  submission,  exhibited  to 
tne  referees  by  the  eyidence  of  the  cash  book,  but  left  undecided 
and  open  to  controversy  and  litigation.  The  award,  therefore,  in 
this  respect  is  not  final    Caldwell  on  Arb.  128 ;  1  Com.  Dig.  549. 

We  have  seen,  if  these  views  are  correct,  that  some  portions  of 
the  award  in  this  case  are  void. 

It  is  an  elementary  principle  in  the  law  of  arbitrament  and  awartl, 
that  an  award  may  be  good  in  part  and  bad  in  part ;  and  that,  m 
certain  conditions,  the  valid  part  may  be  sustained  and  may  sup- 
port an  action  for  breach  of  the  promise  to  perform  the  general 
award.  Popt  v.  BretU  2  Saund.  292 ;  Foster  v.  DUrant^  2  Cush. 
544 ;  Caldwell  on  Arb.  106,  130 ;  Lyle  v.  Rodgers,  5  Wheat  394 ; 
Schuyler  v.  Van  Der  Veer,  before  cited. 

But  those  are  cases  where  the  subject  appears  clearly  capable  of 
being  separated.  It  must  clearly  appear  that  the  void  part  is  not 
only  disconnected  and  distinct  from  the  valid  parts  in  itself,  but 
that  it  would  not  have  affected  the  decision  of  the  arbitrators  in 
other  respects;  so  that»  the  void  part  being  rejected,  the  remaining 
parts  will  yet  express  the  judgment  of  the  arbitrators  truly.  Cald- 
well on  Arb.  130,  note  1,  and  authorities  cited ;  or,  in  the  language 
of  Mr.  Ch.  J.  Marshall  (5  Wheat.  409),  "if  that  part  which  is 
void  be  so  connected  with  the  rest  as  to  affect  the  justice  of  the 
case  between  the  parties,  the  whole  is  void/'  And  he  enforces  the 
principle  by  this  illustration :  "  If  A  be  directed  to  pay  B  $100,  and 
also  to  do  some  other  act  not  well  enough  defined  to  be  obligatory, 
there  is  no  reason  why  B  should  not  have  his  $100,  because  he  can- 
not also  get  that  other  thing  which  was  intended  for  him.  But  if 
A.  be  directed  to  pay  B  $100,  and  B  to  do  something  for  the  benefit 
of  A,  which  is  not  so  defined  as  to  enable  A  to  obtain  it,  there  is 
much  reason  why  A  should  not  pay  B  the  $100 ;  since  he  cannot 
obtain  thai  which  the  arbitrators  as  much  intended  he  should 
receive  as  that  he  should  pay  the  sum  awarded  against  him.'' 

In  Pope  V.  Breity  the  award  was  that  Pope  should  be  paid  by 
Brett  the  money  due  to  Pope  as  well  for  task  work  as  for  day  worki 
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and  then  Pope  ghonld  pay  to  Brett  twenty-five  pounds;  and  mutual 
releases  were  also  awarded. 

It  was  admitted  that  the  award  of  payment  for  task  work  and  day 
work  was  void  for  uncertainty;  but  it  was  contended  that  the 
award  was  good  for  the  residue.  But  the  court  said  that  **  if  the 
clause  of  task  work  and  day  work  be  void,  as  it  is  admitted  to  be, 
the  whole  award  is  Toid ;  for  it  appears  that  Wm.  Pope  was  awarded 
to  pay  the  twenty-fiye  pounds  and  to  give  a  general  release,  upon  a 
supposition  by  the  arbitrator  that  he  should  be  paid  the  task  work 
and  day  work  by  virtue  of  that  award,  and,  that  not  being  so,  it 
was  not  the  intention  of  the  arbitrators,  as  appears  by  the  award 
itself,  that  he  should  pay  the  money  and  give  a  general  release  and 
yet  reoeiye  nothing  for  the  task  work  and  day  work,  as,  by  rea* 
son  of  the  uncertainty  of  the  award,  in  that  purt  he  could  nof 
And  in  his  note  of  this  case  Sergeant  Williams  says :  ^  If  by  the 
nullity  of  the  award  in  any  part,  one  of  the  parties  cannot  have  the 
advantage  intended  him  as  a  recompense  or  consideration  for  that 
which  he  is  to  do  to  the  other,  the  award  is  void  in  the  whole.'' 
See,  also,  York  di  Cumberland  R.  R.  v.  Myers,  18  How.  246;  Boffn- 
ion  V.  Frye,  33  Me.  219;  Sawyer  v.  Freemany  35  id.  546;  Price  v. 
Popkin,  before  cited. 

Now  let  us  apply  these  considerations  to  the  present  case.  The 
submission  was  of  all  contravereies  and  demands,  and  the  purpose 
and  intent  of  the  arbitration  was  to  prevent  litigation,  and  perma- 
nently settle  all  disputes  and  all  occasions  for  controversy.  The 
award  was  mutual.  Certain  things  were  to  be  done  with  regard  to 
matters  in  which  the  parties  had  an  undivided  interest  Certain 
sales  were  to  be  made  and  the  proceeds  divided.  Certain  moneys 
were  to  be  paid  by  the  defendant  to  the  plaintiff,  a  deed  was  to  be 
given  by  the  plaintiff  to  the  defendant,  and  each  party  was  to 
execute  a  full  release  and  discharge  to  the  other,  upon  and  only 
upon  and  after  the  payment  and  performance  of  aU ''  the  foregoing 
awards  and  conditions" 

We  have  seen  that  the  second  item  in  the  award,  that  relating  to 
the  potatoes,  is  void. 

Is  this  subject  clearly  capable  of  being  separated  from  the  good 
parts  of  the  award,  so  that,  notwithstanding  the  nullity  of  this  part, 
the  defendant  may  still  have  the  advantage  intended  him  iis  a 
lecompense  or  consideration  for  that  which  he  is  required  to  do  ? 
Or  is  this  void  part  so  connected  Avith  the  ease  as  that    it  probably 
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affected  the  judgment  of  the  arbitrators  in  respect  to  the  other 
matters,  and  so  affects  the  justice  of  the  case  between  the  parties? 

The  whole  and  every  part  of  the  subject-matters  and  things  which 
the  arbitrators  have  considered  under  this  submission  is,  by  the 
terms  of  their  award,  expressly  made  the  consideration  of  that 
which  the  defendant  is  required  to  do ;  namely,  to  give  to  the  plain- 
tiff a  full  release  and  discharge.  The  language  of  the  award,  in 
this  respect,  is:  ''We  do  further  award  and  determine  that,  upon  and 
immediately  after  the  foregoing  awards  and  conditions  are  paid  and 
performed,  each  shall  to  the  other  give  a  general  release  and  dis- 
charge in  writing  of  all  manner  of  claims  and  demands  and  contro- 
versies whatsoever  either  of  them  hath  against  the  other  of  them,  of 
the  matters  herein  intended  to  be  settled,  or  any  other  description 
whatever/* 

'  This  subject  of  the  potatoes  (we  do  not  know  how  important  or 
unimportant  it  may  be  in  fact,  or  may  have  been  considered  by  the 
arbitrators  or  by  either  party;  we  know  nothing  of  the  quantityf 
and  the  arbitrators  have  left  us  entirely  ignorant  of  their  value) 
was  one  of  the  ''matters  herein  intended  to  be  settled."  It  is  wholly 
unsettled^  and  left  open  to  controversy  and  litigation.  And  yet,  by 
the  very  terms  of  the  award,  the  defendant  is  required  to  give  a 
written  release  and  discharge  of  this  "controversy." 

Again,  since  no  money  is  required  by  the  award  to  be  paid  by  the 
plaintiff  to  the  defendant,  the  arbitrators  must  have  considered  that 
there  was  a  balance  due  from  the  defendant  to  the  plaintifil  In  fix- 
ing the  sum  of  $242.23,  awarded  him  by  the  first  item,  they  proba- 
bly came  to  that  result  by  deducting  from  some  larger  sum  which 
they  had  in  mind,  the  probable  and  supposed  value  of  the  potatoes, 
and  so  the  bad  part  of  the  award  apparently  aeffcted  the  judgment 
of  the  arbitrators  in  respect  to  other  matters.  If  this  were  so,  the 
second  item  is  so  connected  with  the  first  that  the  two  cannot  be 
separated  without  affecting  the  justice  of  the  case  between  the  par- 
ties. And  again,  the  advantage  intended  the  defendant,  as  a  recom- 
pense and  consideration  for  the  release  which  he  is  required  to  give 
to  the  plaintiff,  was  the  ascertainment  of  the  amount,  if  any  thing, 
due  on  account  of  this  particular  subject-matter  and  the  repose  and 
quiet  arising  from  the  settlement  of  thisy  as  well  as  all  other  subjects 
of  controversy ;  but  an  essential  part  of  this  recompense  and  con- 
sideration fails,  because  of  the  nullity  of  this  portion  of  the 
award. 
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If  we  apply  the  same  tests  to  the  third  item,  can  it  be  eaid  or 
inferred,  that  this  item  is  so  disconnected  and  independent  of  the 
first  that  the  judgment  of  the  arbitrators  was  not  affected,  nor 
the  amount  of  the  sam  in  money  there  stipulated  to  be  paid  by  the 
defendant,  ascertained  and  regulated  by  considerations  of,  or  an 
estimate  by,  the  arbitrators,  of  the  probable  avails  of  the  sale  of 
timber  and  other  reservations  in  the  deed  of  the  Howland  place  ? 

Unless  we  can  find  irom  an  examination,  comparison  and  general 
view  of  all  the  matters  contained  in  the  general  award,  that  these 
matters  were  disconnected  and  independent,  it  is  clear  that  one  of 
them  cannot  be  retained  and  the  other  rejected,  without  affecting 
the  justice  of  the  case  between  the  parties. 

And,  finally,  with  regard  to  the  seventh  item — the  charges  upon 
the  plaintiff's  cash  book.  So  far  as  the  consideration  and  recom- 
pense for  the  defendant's  discharge  and  release  of  controversies  is 
concerned,  it  wholly  fails  by  reason  of  the  nullity  of  that  part  of 
the  award.  With  regard  to  this  matter,  the  arbitrators  have  not 
only  left  the  claim  unsettled  and  open  to  litigation,  but  they  have 
undertaken  to  regulate  the  course  and  method  of  pursuing  the  liti- 
gation by  casting  upon  the  defendant  the  burden  of  proof  with 
regard  to  the  payment  of  the  charges  involved  in  the  controversy. 

It  is  quite  apparent  that,  in  the  result  of  any  possible  separaticn 
between  the  good  and  the  bad  parts  of  this  award,  the  defendant 
cannot  have  the  advantage  to  which  he  is  entitled,  as  the  fair  con- 
sideration  for  the  execution  of  his  written  discharge  and  release. 

It  is  no  answer  to  these  considerations  to  suggest  that  the  plain- 
tiff may  accept  and  enforce  so  much  of  the  award  as  is  good,  and 
waive  performance  and  payment  of  the  rest  He  has  not  offered  to 
do  so  by  any  act  or  declaration.  He  declares,  in  his  writ,  that  he 
is  ready  to  execute  a  quitclaim  deed  and  a  release,  upon  theperform^ 
ance  and  payment  by  the  defendant  of  every  thing  required  by  the 
arbitrators  to  be  done  and  paid  by  the  defendant,  without  distinction 
between  the  valid  and  the  invalid  parts  of  the  award. 

But  the  defendant  is  entitled,  as  the  other  party  is,  to  the  substan- 
tial advantage  (which  is  the  sole  object  of  a  submission  of  mutual 
controversies  and  demands),  namely,  a  final  settlement  of  every  dis- 
puted thing,  and  a  quieting  of  all  strife  and  controversy  by  means 
of  a  good,  valid  and  effectual  award. 

Upon  the  whole,  we  are  of  the  opinion  that  the  different  parts  of 
the  award  are  so  dependent  upon  each  other  that  the  good  cannot  be 
Vol.  VI.— 63 
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separated  from  the  bad,  so  that  the  former  alone  shall  express  the 
fill]  intention  of  the  arbitrators,  do  fall  justice  to  both  parties  and 
satisfy  the  ends  intended  to  be  accomplished  by  the  submission ;  that 
there  is  so  much  left  unsettled,  and  i^o  much  uncertainty  with  regard 
to  things  required  of  the  parties  by  the  award,  that  we  are  bound, 
by  the  principles  of  the  law  and  by  common  justice,  to  consider  the 
whole  as  void. 

We  do  not  lose  sight  of  the  principle  that  an  award  is  to  be  sup- 
ported if  it  may  be  consistently  with  the  rules  of  law  ;  and  that^  if 
the  whole  may  not  stand,  still,  it  is  desirable  that  any  good  portion 
of  it,  independent  of  the  bad,  should  be  allowed  to  prevail ;  but  the 
paramount  object  is  to  effect,  by  means  of  the  submission  and  award, 
a  final  settlement  of  all  the  matters  in  dispute,  conformably  with 
justice  and  the  interests  of  the  parties,  that  there  may  be  an  end  of 
litigation.  And  to  this  case,  it  seems  to  us,  the  language  of  Lord 
Denman,  C.  J.,  in  Tomlin  v.  7%«  Mayor  of  Fordwick,  5  Ad.  &  EIL 
147,  is  peculiarly  applicable :  '^  I  always  find  a  difficidly  in  separating 
the  good  part  of  an  award  from  the  bad.  The  arbitrator  probably 
frames  one  part  with  a  view  to  the  other ;  and  each  may  be  varied 
by  the  view  which  he  takes  of  the  whole."  In  the  present  case,  we 
find  the  difficulty  which  his  lordship  encountered  and  lamented, 
to  be  insuperable. 

Case  discharged* 


NOTB.— The  foUowincr  are  the  leadins  eeaentlals  of  a  valid  award . 

1.  It  must  be  co-extensive  with,  or  cover  all  the  points  submitted.  Vamey  v.  Bretos- 
ier^  14  N.  H.  49;  Edtoardg  v.  Stevens^  1  Allen,  815;  James  v.  Thuntaiu  1  Cliff,  C  G.887; 
Morse  on  Arb.  841.  If  the  submission  expressly  or  constructively  requires  an  award 
concerning  all  the  matters  submitted,  a  failure  to  do  this  renders  the  whole  award 
void.  Mitehett  v.  Stavdev^  16  Bast,  58;  Edrvards  v.  Stevens^  I  Allen,  815;  Camoehan  t, 
ChrigtU,  11  Wheat.  446;  MeNear  v.  Boilet/,  18  Maine,  851;  RUihards  v.  Drinker,  1  Halst. 
807 ;  Hiusker  v.  HrmgTi,  2  Id.  428;  Wright  v.  WrighU  5  Cow.  197 ;  Ott  v.  Sehroepptl,  6  N.  T. 
482.  When  the  award  can  be  held  co-extensive  with  the  submission  by  Implication,  It 
will  be  deemed  valid.  Rixford  v.  Nye^  20  Vt.  132;  Hteks  v.  GleoMn,  id.  189;  LampMn  v. 
Cowan,  39  id.  4.'!0;  Stickles  v.  Arnold,  1  Gray,  418;  Buckland  v.  Conway,  16  Mass.  896. 
Incidental  and  collateral  points  need  not  be  separately  passed  upon.  Russel  on  Arb. 
(8d  ed.)  260;  Marker  v.  Htmoh,  2  Halst.  807.  Though  the  award  must  be  oo-extensiv« 
with  the  submission,  the  arbitrator  Is  only  bound  to  pass  upon  matters  presented 
before  him.  Ott  v.  Sc/troeppel,  6  N.  Y.  482 ;  Hodues  v.  Hodges,  9  Mass.  320 ;  Karthaus  T. 
Ferrer,  1  Pet.  222. 

2.  The  award  must  be  entire  and  possible.  Morse  on  Arb.  869;  Russel  on  Art.  (8d 
ed.)  247. 

8.  The  award  must  be  mutual.    Russel  on  Arb.  (8d  ed.)  286 ;  Morse  on  Arb.  877. 

4.  The  award  must  be  final.  Purdy  v.  Delevaji,  1  Gaines,  804;  Karthaus  v.  Ferrer,  1 
Pet.  222,  Cfor  v.  Jaggem,  2  Cow.  638;  Spofford  v.  Sitofford,  10  N.  H.  254;  Waite  v.  Bamyh 
12  Wend.  377;  Jnlwmn  y.  WOnon,  Wllles,  248;  Col4'ord  v.  Fletcher,  fiO  Maine.  898.  In  re 
WUlianis,  1  Denio,  194 ;  Paine  v.  Paine,  16  Gray,  299. 

5.  The  a^vard  must  be  certain.   Ruasel  on  Arb.  (3d  ed.)  275;  Morse  on  Arb.  407.    Tech* 
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Blcal  preoision  to  not  necetwiry,  bat  language,  tuoh  that  plain  man  acquainted  with 
the  subjeot-matter  can  understand,  to  eofllolent.  BuXkr  ▼.  Mayar^  1  HIU,  480;  PirMiia 
▼.  Oflei,  fiB  Barb.  848.  If  extrinsic  instnimente  are  referred  to,  and  are  necetiary  t» 
oomplete  the  award,  they  muat  accompany  it  or  be  fully  described  in  it.  HcXLimqKWOt^ 
▼.  Piduirino^  S4  Ind.  43S.  If  money  is  ordered  to  be  paid,  the  award  must  either  nam* 
the  sum  or  indicate  sufficient  means  for  ascertaining  It.  WaifU  v.  Bamrih  12  Wend* 
Srn;  KenOriOi  ▼.  Twrtdk 86  Vt.  iU;  Butler  ▼.  Jfayor,  1  Hill,  488.  The  time  cf  perfcm- 
ance  must  be  designated.  Gomoehan  t.  CTkrMfe,  11  Wheat.  4AI^,  The  award  miut  ba 
certain  ss  to  the  persons.  l/iiU  ▼.  Bo^en,  6  Wheat.  8M ;  Aai?^ofth  ▼.  fliam«r«  K  Lb  T. 
B.247. 

If  an  award  be  good  in  part,  and  bad  in  part  and  the  good  portion  be  complete  lik 
itself  and  wholly  separable  from  the  bed,  it  will  be  sustslned.  Orcutt  t.  BuUBTn  4t 
Maine,  88;  demettt  ▼.  Durofin,  1  Oreenl.  800;  Niehdfa  ▼.  Bern,  Ob.  7ns.  Cb., S  Wend.  186; 
Shearer  ▼.  Handy,  28 Pick.  417;  Cfiosf  ▼.  Stm<n,  16  N.  H.fi86;  Parmalee  ▼.  Alton, 88 Oonn» 
UA.  But  if  there  be  such  connection  between  the  good  and  bad  parts  as  would  work, 
injustice  if  the  latter  were  stricken  out,  the  whole  will  fail.  CommonvxaUh  ▼.  PokP- 
•eut  iVoprietors,  7  Mass.  800;  dement  ▼.  DwrQin^  81  Qreenl.  800;  NithdU  ▼.  lUm,  C6. 
Jfttt.  ItiB,  Go.,  88  Wend.  417:  CAose  t.  Strain,  15  N.  H.  686;  Parmake  ▼.  AUen,  88  Oonn» 
116; /nf«  XVifMtyT.  IVmdy, 0DOW1.1O44 ;Aur«alT.  Smith,  1  Turn.* B.  181;  ITatMns  t. 
PMpoCts.  MoLeL  *  T.  8BB ;  Jfleketo  ▼.  Hancock,  7  De  On  M.  *  0. 80a- Bv. 


KBLLTy  plaintiff;  y.  Dayis. 

(40N.  H.176.) 
Liab&itif  of  parent  for  debU  of  minor  ekOd. 

• 

Theie  Is  no  legal  obligation  on  a  parent  to  maintain  hlB  minor  child  indeptm- 
dent  of  statutory  enactment. 

A  parent  cannot  be  charged  for  necessaries  famished  bj  a  stranger  to  bis  minor 
child,  except  upon  a  promise  to  pay  for  them.  Such  promise  is  not  to  be  im- 
plied from  mere  moral  obligation,  nor  from  the  statutes  providing  for  the  re. 
Imbursement  of  towns ;  but  the  jury  in  finding  a  promise  are  to  take  into 
consideration  all  the  circumstances  connected  with  the  parent's  neglect,  aa 
indicating  his  intention,  views  and  pHrposes  with  regard  to  the  wants  of' 
hiB  child. 

Action  of  assumpsit  by  Alfred  Kelley,  surviving  partner  of  Kel- 
ley  ft  Cleasby,  against  John  E.  Davis,  for  goods  sold  and  delivered 
by  the  plaintiffs  to  Oilman  0.  Davis,  the  minor  son  of  the  defend* 
ant,  during  the  winter  of  1866,  to  the  amount  of  858.33.  The 
plaintiffs  sought  to  charge  the  defendant  on  the  ground,  that  the 
goods  sold  to  said  Gilbert  were  necessaries,  suitable  to  his  degree 
and  station  in  life,  and  that  the  father,  the  defendant,  should  pa> 
for  them. 
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The  plea  was  the  general  issue,  and  the  case  was,  by  consent  of 
the  parties,  tried  by  the  court  It  appeared  from  the  plaintiff's  books^ 
and  the  testimony  of  said  Gilbert,  that  he  had  the  goods,  charged  in 
the  account  sued  for,  that  Gilbert  was  then  about  seventeen  years 
ot  age,  being  at  work  at  the  time  they  were  delivered  to  him,  with 
one  Eastman,  then  at  Wentworth  in  this  State.  Gilbert  testified 
that  he  worked  for  Eastman  most  of  the  winter  of  1866  and  '67, 
driving  his  •  team ;  that  he  agreed  to  work  one  year,  and  when 
he  contracted  for  the  goods  at  the  plamtiff 's  store,  expected  East- 
man to  pay  for  them,  but  before  winter  was  out  he  became  dissatis- 
fied with  Eastman  and  left  him  without  any  assignable  reason. 
^The  court  finds,  from  the  testimony  of  said  Gilbert,  that  he  was  a 
minor  when  the  goods  were  delivered,  and  that  the  plaintiff  knew 
that  fact  That  his  father  had  in  some  form  given  Gilbert  his  time, 
but  the  plaintiff,  Kelley,  said  he  did  not  know  that  fact  That 
among  the  articles  furnished  to  Gilbert  was  a  fur  collar  charged  to 
him  at  the  price  of  $6.00.  This  ho  swapped  with  Eastman,  and 
gave  the  one  he  had  to  his  father,  the  defendant  He  sold  one  pair 
of  boots  he  had  for  money,  without  wearing  them  but  once  or  twice. 
Sold  a  pair  of  rubber  shoes  for  half  what  they  were  worth.  Swapped 
another  pair  of  boots,  and  let  his  brother  Silas  have  the  pair  he  got 
Bought  a  suit  of  clothes  which  he  says  he  did  not  need.  Swapped  the 
pantaloons  with  Whicher,  •!  guess  I  made  them  an  object  of  trade/ 
Had  a  pair  of  kid  gloves  at  the  price  of  $2.50,  swapped  tliem  with 
Eastman,  etc.  *  I  am  not  worth  any  thing  now,  and  don't  expect  to 
be  ever  worth  any  thing.  I  borrowed  the  money  to  pay  my  fare  to 
bring  me  to  court"  The  court  finds  upon  the  examination  of  the 
character  of  the  witness  Gilbert — and  as  the  result  of  the  whole 
testimony,  that  the  plaintiff's  account  should  be  reduced  by  the 
amount  of  *22.32  — and  thus  the  balance,  amounting,  to  835.90,  with 
legal  interest  thereon,  is  a  just  claim  against  the  defendant,  being 
for  necessaries  at  a  fair  price.  That  the  father  had  sufficient  means 
to  yield  support  to  his  son  when  he  gave  him  his  time,  that  he  was 
bound  to  have  furnished  him  a  better  education,  or  more  parental 
oare  than  the  son  has  received,  and  before  he  was  turned  adrift  upon 
the  world.  And  for  this  failure  of  duty,  which  the  law  properly 
imposes  upon  all  parents  of  his  ability,  the  defendant  is  justi; 
bound  to  pay  the  balance  as  aforesaid  of  the  plaintiff's  account'' 

Whereupon  the  court  rendered  their  verdict  in  favor  of  the  plain* 
tiff  accordingly,  the    said  Kelley  being  now  the  surviving  partner 
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of  the  late  firm,  and  the  defendant  moved  to  set  this  yerdict  aside^ 
and  for  a  new  triaL 

T.  J.  Smithy  for  plaintiff. 

Barnard  <&  Sanbartiy  for  defendant. 

FosTEB,  J.  '^  The  duty  of  parents  to  provide  for  the  mamtenanco 
of  their  children,"  says  Blackstone,  "  is  a  principle  of  natural  laW.** 
**It  is  an  obligation,"  says  Puffendorf,  "laid  on  them,  not  only  by 
nature  herself,  but  by  their  own  proper  act  in  bringing  them  into 
the  world ;  for  they  would  be  in  the  highest  manner  injurious  to 
their  issue,  if  they  only  gave  their  children  life  that  they  might 
afterward  see  them  perish.  And  thus  the  children  have  a  perfect 
right  of  receiving  maintenance  from  their  parents."  "  But,"  says 
Mr.  Wendell  in  his  note  3,  to  1  Black.  Com.  448,  "  the  common  law 
of  England  never  afforded  any  means  of  enforcing  this  right;"  and 
Mr.  Chitty,  in  his  note  to  1  Black.  Com.  448  a,  says  "  there  is  no 
legal  obligation  on  a  parent  to  maintain  his  child,  independent  of 
the  statutes;  and,  therefore,  a  third  person,  who  may  relieve  the 
latter  even  from  absolute  want,  cannot  sue  the  parent  for  reasonable 
remuneration  unless  he  expressly  or  impliedly  contracted  to  pay." 
In  support  of  this  proposition  he  cites  Ls  Blanc,  J.,  in  4  East,  84  ; 
T.  Ruym.  260 ;  Palmer,  559,  and  2  Stark.  551. 

And  such,  therefore,  is  the  condition  of  the  common  law  in  this 
country.  Oordan  v.  Pottery  17  Vt.  348.  Neither  do  the  statutes  of 
New  Hampshire  afford  any  remedy  for  enforcing  this  right  against 
m  parent  so  reckless  of  moral  duty  as  to  refuse  to  recompense  a 
neighbor  who  may  have  relieved  the  want  and  suffering  of  his  child. 
Our  statute  laws,  like  the  English  statutes  of  43  Eliz.  and  5  Geo.  T, 
from  which  they  were  borrowed,. are  intended  only  for  the  indemnity 
of  the  public  against  the  maintenance  of  paupers,  and  not  for  the 
re-invbursement  of  an  individual  who  may  have  relieved  the  necessi- 
ties of  a  poor  person  in  suffenng  and  distress ;  and  under  our  statute 
no  action  can  be  sustained  against  a  parent  to  recover  for  necessaries 
furnished  to  his  child,  except  by  the  town,  and  after  notice  to  the 
person  chargeable.  Oen.  Stats.,  ch.  74 ;  Farmington  v.  JoneSy  36  N. 
H.  271. 

This  view  of  the  matter  may,  at  the  first  glance,  seem  startling, 
iS  opposed  to  our  natural  sense  of  justice ;  since  the  duty  of  parents 
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to  provide  reasonably  for  the  maintenance  and  education  of  their 
children,  until  they  shall  be  of  suflScient  age  and  capacity  to  provide 
for  themselves,  is  so  clearly  obvious  to  the  mind  and  conscience,  and 
50  clearly  prescribed  by  the  positive  precepts  of  religion  (for  St 
Paul  says  that  "  if  any  provide  not  for  his  own,  and  especially  for 
th  )se  of  his  own  house,  he  hath  denied  the  faith  and  is  worse  than 
an  infidel''),  that  a  violation  of  this  duty  should,  it  would  seem,  be 
visited  with  severe  punishment  by  human  laws. 

But  the  reason  for  this  seeming  defect  in  the  law  is  said  by  Mr. 
Chitty  to  be, "  that  the  common  law  considered  moral  duties  of 
this  nature  as  bett.er  left  in  their  performance  to  the  impulses  of 
nature;"  or,  as  Chancellor  Kent  remarks  (2  Com.  189),  "the  obli- 
gation of  parental  duty  is  so  well  secured  by  the  strength  of 
natural  affection,  that  it  seldom  requires  to  be  enforced  by  human 
laws."  Paley's  Moral  Philosophy,  226.  Therefore  the  liability  of 
the  parent  in  England  and  this  country  is,  as  we  have  seen,  founded 
solely  upon  contnict,  express  or  implied. 

But,  notwithstanding  the  feeble  and  scanty  provisions  of  the 
common  and  statute  law  in  this  respect,  it  is  held  to  be  an  indict- 
able offense  on  the  part  of  a  parent,  of  sufficient  ability,  to  refuse 
or  neglect  to  provide  sufficient  food,  bedding,  etc.,  to  the  injury  of 
the  health  of  any  infant  of  tender  years,  servant^  apprentice  or 
child,  unable  to  provide  for  itself,  whom  the  party  is  obliged,  by 
duty  or  contract,  to  provide  for.  Rex  v.  Friend^  Russ.  &  Ryan's  Or. 
Oas.  20  ;  In  the  matter  of  Ryder,  11  Paige's  Ch.  185. 

On  the  other  hand,  the  obligation  of  a  parent,  where  the  circum- 
stances are  such  as  to  authorize  the  implication  of  a  promise  or 
contract  to  pay  for  necessaries  provided  by  another  for  his  child,  it 
not  unrestricted  in  its  requirements  but  is  guarded  by  wise  and 
reasonable  limitations.  "  For  the  policy  of  our  laws,"  says  Blaok. 
8T0NB,  "  which  are  ever  watchful  to  promote  industry,  did  not  mean 
to  compel  a  father  to  maintain  his  idle  and  lazy  children  in  ease 
and  indolence ;  but  thought  it  unjust  to  oblige  the  parent  against 
his  will  to  provide  them  with  superfluities  and  other  indulgences  of 
fortune,  imagining  they  might  trust  to  the  impulse  of  nature,  if 
the  children  were  deserving  of  such  favors."  1  BL  Oom.  449.  And 
by  statute  59  Geo.  Ill,  ch.  12,  §  26,  the  penalty,  on  reftisal  of  the 
f vther  to  provide  such  maintenance  for  his  minor  children  as  two 
justices  of  the  peace  shall  direct,  is  no  more  than  twenty  shillings 
a  month,  though  the  amount  of  the  maintenance  is  not  limited  bv 


JANUARY  TERM,  1870,  503 

Kellj  T.  Davit. 

the  amount  of  the  penalty  for  disobedience,  and  the  father's  goods 
may  be  distrained  therefor. 

The  legal  obligation  of  the  father,  therefore,  to  pay  for  necessaries 
famished  a  minor  child  rests  upon  contract  alone ;  and  where  a 
parent;  gives  no  authority,  and  enters  into  no  contract,  he  is  no 
m^i'e  liable  to  pay  a  debt  contracted  by  his  child,  even  for  neces« 
saries,  than  a  mere  stranger  would  be.  Chitty  on  Cont  166  (10th 
Am.  ed.).  In  declaring  this  proposition  the  learned  author  is  sus- 
tained by  a  strong  current  of  authorities. 

Thus,  in  Shelion  y.  Springeit,  20  £ng.  Law  &  Eq.  281,  it  is  said, 
^'a  father  is  not  liable  on  a  contract  made  by  his  minor  child,  even 
for  necessaries  furnished,  unless  an  actual  authority  be  proved,  or 
the  circumstances  be  sufficient  to  imply  one ; "  and  it  is  also  said,  in 
the  same  case,  that  the  mere  obligation  to  provide  for  the  child's 
maintenance  affords  no  legal  inference  of  a  promise. 

And  in  MarHmare  v.  Wright,  6  Mees.  &  Wels.  482,  Lord  Abikosb, 
C.  B.,  said :  ^^In  point  of  law,  a  father  who  gives  no  authority,  and 
enters  into  no  contract,  is  no  more  liable  for  goods  supplied  to  his 
son,  than  a  brother,  or  an  uncle,  or  mere  stranger  would  be."  And 
that  **  the  mere  moral  obligation  on  the  father  to  maintain  his  child, 
affords  no  inference  of  a  legal  promise  to  pay  his  debts."  **To  bind 
the  father,  in  point  of  law,  for  the  debt  incurred  by  his  son,  you 
must  prove  that  he  has  contracted  to  be  bound,  just  in  the  same 
manner  as  you  would  prove  such  a  contract  against  any  other  per- 
son ;"  and  Paukb,  B.,  said,  "  a  father  was  under  no  legal  obligation 
to  pay  his  son's  debts,  except,  indeed,  by  proceedings  under  the 
statute ;  the  mere  moral  obligation  imposing  no  legal  liability."  See, 
also,  Blackburn  v.  Mackey,  1  0.  &  P.  1 ;  Fluck  v.  Tollemachey  id.  5 ; 
Rolfe  V.  Abbott,  6  id.  286  ;  Gordon  v.  Potter,  17  Vt.  348 ;  Var7iey  v. 
Young,  11  id.  260;  Raymond  v.  Loyl,  10  Barb.  483;  Chilcott  v 
Tmmble,  13  id.  502;  2  Kenfs  Com.  190,  note  3  (11th  ed.). 

Although  the  rule  has  not  been  declared  in  terms  so  strong  and 
explicit  by  our  own  courts,  still  we  think  the  decisions  in  this  State 
are  not  in  conflict,  but  in  accordance  with  the  rule  as  heretofore 
stated  and  as  applied  in  the  cases  to  which  we  have  referred. 

Our  courts  seem  to  have  followed  the  decision  in  Van  Valkenburg 
V.  Watson,  13  Johns.  480,  in  which  it  is  said  that  "if  the  parent 
neglects  that  duty"  (to  furnish  necessaries  for  his  infant  childnn) 
•*  aay  other  person  who  supplies  such  necessaries  is  decerned  to  h:iva 
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oonferred  a  benefit  on  the  delinquent  parent,  for  ivhich  the  law 
nises  an  implied  promise  to  pay  on  the  part  of  the  parent'^ 

It  ifl  obvious  here  that  the  necessity  for  a  cotilraci^^"  promise  ** 
—is  not  dispensed  with,  but  expressly  declared,  in  the  learned 
chancellor's  view  of  the  case;  and  the  rule  as  stated  by  him  is 
shown  to  be  not  less  stringent  than  that  declared  by  Abikger,  0.  K, 
pABKEy  B^  &  Mr.  Chiity,  when  practically  applied,  for,  in  the  same 
tase,  the  party  furnishing  the  goods  to  the  minor  child  is  held  to 
the  exercise  of  extreme  diligence  in  inquiring  into  the  condition  of 
the  parties,  parent  and  child,  before  he  can  ask  a  jury  to  find  from 
the  circumstances  of  the  case  an  implied  promise  on  the  part  of  the 
parent ;  and,  '^  what  is  actually  necessary,"  he  says,  **  will  depend 
upon  the  pi'ecise  situation  of  the  infant,  and  which  the  party  giv- 
ing the  credit  must  be  acquainted  with  at  his  peril" 

And  we  do  not  understand  the  case  of  Pidgin  v.  Oramy  8  N.  U. 
852,  as  going  to  the  extent  of  dispensing  with  the  necessity  for  a 
contract  or  promise  on  the  part  of  the  parent,  as  the  essential 
foundation  of  his  legal  obligation,  but  only  as  indicating  what  cir- 
eumstances  are  essential  and  indispensable  to  the  implication  of 
mich  promise.  It  is  there  said,  following  the  language  of  the  court 
in  Van  Valkenburg  v.  Watson^  that,  ''  in  general,  a  parent  is  under 
a  natural  obligation  to  furnish  necessaries  for  his  infant  children; 
and,  if  the  parent  neglect  that  duty,  any  person  who  supplies  such 
necessaries  is  deemed  to  have  conferred  a  benefit  on  the  delinquent 
parent,  for  which  the  law  raises  an  implied  promise  to  pay  on  the 
part  of  the  parent." 

The  learned  Ch.  J.  Richardson  then  continues  as  follows:  ^'Bnt 
in  order  to  authorize  any  person  to  act  for  the  parent  in  such  a  caae^ 
there  must  .be  a  clear  and  palpable  omission  of  duty  m  that  respect 
on  the  part  of  the  parent" 

If  by  the  use  of  these  terms  the  learned  chief  justice  intended  to 
say  that  the  law  implies  a  promise  from  such  a  ^'  palpable  omission 
of  duty,"  as  is  evinced  by  an  absolute  refusal,  deliberately  expressed, 
to  provide  for  the  necessities  of  his  minor  children,  we  should  not 
be  able  to  assent  to  such  a  declaration.  On  the  contrary,  to  use  the 
language  of  Parsons,  C.  J.,  in  Whiting  v.  Sullivan^  7  Mass.  109,  ^  as 
the  law  will  not  generally  imply  a  promise  where  there  is  an  express 
promise,  so  the  law  will  not  imply  a  promise  of  any  person  against 
his  own  express  declaration ;  because  such  declaration  in  repugnant 
to  any  implication  of  a  promise." 
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But  this  proposition  must  Ik3  taken  with  the  qualification  that 
where  a  legal  duty  —  not  a  mere  moral  obligation  —  is  imposed 
upon  the  party  making  the  negative  declaration,  the  law  (by  force 
of  an  indispensable  fiction)  will  imply  a  promise,  even  against  the 
party's  strongest  protestations ;  as  in  the  case  of  taxes,  or  the  claims 
of  a  town,  founded  on  the  statute,  for  re-imbursement  for  relieving 
]iaiipers.  ^'In  the  civil  law,  those  contracts,  which  correspond  to 
the  implied  contracts  of  the  common  law,  are  denominated  obliga- 
Hones  quasi  ex  contractu,  and  Heineccius  denies  that  they  are 
founded  on  contract^'  See  Mete,  on  Gont  5,  8,  167.  See  Pot 
Obi.  115. 

In  the  case  of  Pidgin  v.  Oam,  there  was  held  to  be  no  liability; 
and  the  verdict  for  the  plaintiff  was  set  aside  upon  grounds  thus 
stated  by  the  court :  '^  Here  the  daughter  was  nearly  of  the  age  of 
fifteen,  and  was  residing  with  her  mother  when  the  articles  were 
furnished.  She  may  have  been  capable  of  furnishing  herself  with 
every  necessary,  by  her  own  exertions.  It  does  not  appear  that  any 
application  was  ever  made  to  the  defendant  for  any  assistance.  For 
aught  that  appears  he  may  have  been  ready  and  willing  to  furnish 
all  that  was  wanted.  The  evidence  in  this  case  was  not,  then,  euffi« 
dent  to  entitle  the  plaintiff  to  a  verdict  for  the  supplies  furnished 
to  the  daughter.'' 

To  the  same  effect  is  Townsend  v.  Burnham,  33  N.  H.  277. 

In  Farmington  v.  Jones,  Peblet,  C.  J.,  says :  ^*  It  does  not  appear 
that  the  support  was  furnished  at  the  defendant's  request,  or  that 
he  has  made  any  express  promise  to  pay.  The  plaintiff  must  rely 
upon  a  promise  implied  in  law  from  the  facts  stated  in  the  report 
of  the  auditor."  The  claim  in  that  case  was  for  support  furnished 
the  defendant's  daughter  while  sick  of  the  small-pox  and  detained 
in  the  house  where  she  was  visiting,  the  ^me  being  established  as 
a  pest-house  by  the  officers  of  the  town ;  and  it  was  held,  that  the 
(acts  were  not  such  as  to  raise  the  implication  of  a  promise  to  pay. 

Now,  although  one  of  the  earlier  cases  in  this  State,  Hillsborough 
T.  Deering,  4  N.  H.  86,  declares  (erroneously,  as  we  think)  the  obli- 
gation of  parents  to  support  their  children  to  be  a  requirement  of 
the  common  law,  independent  of  any  statute,  it  is  not  apparent 
that  any  attempt  has  ever  been  made  to  enforce  such  obligation, 
otherwise  than  upon  the  ground  of  a  contract  or  promise  on  the 
part  of  the  parent  sought  to  be  charged,  nor  has  it  ever  been 
Vol.  VI.  —  64 
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claimed  that  mere  moral  obligation  or  dnty  raisefl  any  implication 
of  a  promise  or  contract 

In  French  y.  Benton,  44  N.  H.  30,  Bellows,  J.,  remarks  (concern- 
ing the  assumption  of  the  plaintiff's  counsel  in  the  argument  of 
that  cause,  that  the  father,  by  a  palpable  omission  of  duty,  such  as 
turning  the  child  out  of  doers  and  refusing  to  provide  for  him, 
enables  the  child  to  pledge  his  father's  credit  for  necessaries)  that 
''  tliere  is  much  conflict  of  the  authorities,  but  the  settled  doctrine 
of  the  English  courts  now  seems  to  be,  that  the  moral  obligation 
of  the  parent  to  support  his  minor  child  imposes  no  obligation  to 
pay  his  debts,  unless  he  has  giyen  him  authority  to  incur  them,  and 
that  the  contract  of  the  father  must  be  proved,  just  in  the  same 
manner  as  if  he  were  a  brother,  son  or  stranger." 

'^  The  early  New  York  cases  held  that  a  clear  and  palpable  omis- 
sion of  duty  by  the  parent  would  give  the  child  credit  and  render 
the  parent  liable  for  necessaries,"  citing  Van  Valkenbutyh  t.  Watson^ 
and  other  cases.  '^  In  the  later  case  of  Raymond  y.  Loyl^  10  Barb. 
483,  the  cases  sustaining  this  doctrine  are  examined  and  questioned, 
and  the  conclusion  Anally  reached  that  there  is  no  legal  obligation 
to  maintain  a  minor  son,  independent  of  statute." 

And  he  continues  as  follows:  ^^ Without  undertaking  to  decide 
what  is  the  law  of  New  Hampshire,  it  is  quite  evident  that  the  ten- 
dency of  the  modem  authorities  is  to  limit  the  liability  of  the  parent 
for  necessaries  to  cases  where  they  are  famished  at  his  request, 
express,  or  to  be  inferred  by  a  jury  from  circumstances,  upon  the 
general  ground  as  stated  in  Bainbridge  v.  Pickering,  2  W.  Black. 
1325,  that  no  one  shall  take  it  '  upon  him  to  dictate  to  a  parent 
what  clothing  a  child  shall  wear,  at  what  time  they  shall  be  pur- 
chased, or  of  whom.  All  that  must  be  left  to  the  discretion  of  the 
father  and  mother.'  A  similar  tendency  exists  in  respect  to  prom- 
ises founded  upon  the  consideration  of  moral  obligations;  and  it 
may  now  be  considered  as  settled  that  stcch  considerations  wiU  not 
he  regarded  as  sufficient,  unless  a  valid  legal  obligation  had  once 
existed,  although  afterward  barred  by  some  statute  or  positive  rule 
of  law." 

On  the  whole,  the  principles  of  law  applicable  to  this  class  of 
oases  seem  to  take  the  form  of  these  propositions :    That  a  parent 
cannot  be  charged  for  necessaries  fumished  by  a  stranger  for  his 
minor  child,  except  upon  a  promise  to  pay  for  them ;  and  that  such 
promise  is  not  to  be  implied  from  mere   moral  obligation,  nor  from 
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the  statutes  proyiding  for  the  re-imbarsement  of  towns ;  but  the 
omission  of  duty  firom  which  a  jury  may  find  a  promise  by  implica- 
tion of  law  must  be  a  legal  duty,  capable  of  enforcement  by  process 
of  law. 

In  accordance  with  these  principles,  it  will  be  for  the  jury  to  say, 
m  a  given  case,  whether  all  the  facts  and  circumstances  warrant  the 
finding  of  a  promise,  expressed  or  implied. 

In  reaching  a  result  they  will  be  at  liberty,  of  course,  and  will  be 
likely  to  take  into  consideration  all  the  circumstances  connected 
with  the  parent's  neglect,  as  indicating  his  in'tention,  yiewsand  pur* 
poses  with  regard  to  the  wants  of  his  child,  and  the  weight  and 
controlling  influence  of  all  the  evidence,  governed  by  the  rules  of 
law  as  we  have  endeavored  to  promulgate  them,  will  undoubtedly 
seldom  fail  to  result  in  substantial  justice  and  equity. 

Let  us  then  apply  these  considerations  to  the  case  before  us.  It 
IS  quite  apparent  from  the  conduct  of  the  minor  with  regard  to  the 
articles  purchased,  that  a  large  proportion  of  them  were  in  no  sense 
necessary  for  the  comfort,  support  or  convenience  of  the  minor  at 
the  time  they  were  purchased*  The  fur  collar,  the  kid  gloves,  the 
rubber  shoes,  the  boots  and  the  trousers  were  all  made  ^^  objects  of 
trade''  by  the  young  man,  and  the  suit  of  clothes,  he  says,  he  did 
not  need. 

The  inference  from  the  statement  of  the  case  is,  that  these  articlea 
were  all  deducted  from  the  plaintiff's  account  and  that  the  balance 
for  which  the  verdict  was  rendered,  consisted  of  actual  necessaries. 
But  there  was  no  express  promise  by  the  father  to  pay  for  them,  and 
we  are  unable,  from  the  facts  and  circumstances  disclosed,  to  raise 
any  implication  of  a  promise  from  any  clear  and  palpable  omission 
of  duty  on  the  part  of  the  parent 

Indeed  the  verdict  of  the  court  is  not  placed  upon  any  such 
grounds  but  only  upon  these,  namely :  That  the  father  had  sufficient 
means  to  yield  support  to  his  son  when  he  gave  him  his  time,  that 
he  was  bound  to  have  furnished  him  a  better  education,  or  more 
parental  care  than  the  son  has  received,  and  before  he  was  turned 
adrift  upon  the  world.  And  for  this  failure  of  duty,  which  the  law 
properly  imposes  upon  all  parents  of  his  ability,  the  defendant  is 
justly  bound  to  pay  the  balance  of  the  plaintiff's  account." 

We  cannot  regard  these  considerations  as  sufficient  to  warrant  the 
fiiiding  of  the  court  They  may  in  special  instances  be  worthy  of 
application  in  the  forum  of  conscience,  but  we  think  they  cannot 
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be  adopted  in  general  practice  nor  admitted  in  this  particular  case. 
To  make  the  father's  liability  dependent  upon  no  other  conditions 
than  those  which  are  said  to  be  a  sufficient  foundation  for  the  yer- 
diet  of  the  court  in  this  case  would  be  to  expose  the  pai-ent  to  the 
ruinous  consequences  not  only  of  his  son's  wasteful  extravagance 
and  imprudence,  but  also  to  the  arts  of  designing  and  unscrupulous 
tradesmen.  To  follow  out  the  analogy  suggested  between  this  case 
and  that  of  Pidgin  v.  Oram,  before  cited :  Uere  the  son  was  seven- 
teen years  of  age.  He  was  residing  with  the  person  with  whom  he 
contracted  to  serve,  for 'wages  probably  sufQcient  to  pay  for  all  neces- 
sary exjienses.  This  fact,  and  the  fact  that  he  was  not  discharged  by 
his  employer  but  left  his  service  without  any  assignable  reason,  shows 
that  he  was  capable  of  furnishing  himself  with  every  necessity,  by  his 
own  exertions.  It  does  not  appear  that  any  application  was  ever 
made  to  the  defendant  for  assistance.  For  aught  that  appears,  he 
may  have  been  ready  and  willing  to  furnish  all  that  was  wanted. 

The  evidence  was  not,  then,  sufficient  to  entitle  the  plaintiff  to  a 
yerdict  for  the  supplies  furnished  to  the  son. 

We  have  paid  no  attention  to  the  fact  that  the  defendant  had  <^  m 
some  form  given  the  young  man  his  time/'  since  the  plaintiff  was 
not  informed  of  that  busty  and  we  hare  not  regarded  it  as  material 
in  this  case. 

Verdict  set  aside  and  a  new  trial  granted. 


JoBDAK,  plaintiff  y.  Haksov. 

(4SN.H.19ii) 
LidbSttiy  i(fJusHee  of  the  peace* 

k  Jostles  of  the  peace  is  not  liable  to  an  action  for  erroneonaly  fefdirias 
to  grant  an  appeal,  such  refusal  being  a  Judidal  act. 

AcnoK  on  the  case  by  Edgar  A.  Jordan  against  Richard  Hanson. 
The  defendant  demurred.  The  substance  of  the  declaration  was. 
that  defendant  was  a  justice  of  the  peace ;  that  upon  complaint  of 
one  Blakely,  charging  plaintiff  with  disturbing  a  religious  meeting, 
one  Bay,  a  justice  of  the  peace,  issued  his  warrant,  upon   which 
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plaintiff  was  arrested  and  brought  before  defendant  to  answer  to 
said  complaint;  that  plaintiff  was  convicted,  and  sentenced  by 
defendant  to  pay  a  fine  of  87  and  costs,  and  to  recognize  to 
keep  the  peace  for  one  year,  and  stand  committed  until  the  sen* 
tence  be  performed ;  that  plaintiff,  finding  himself  aggrieved  by  the 
said  conviction  and  sentence,  intended  to  appeal,  and,  at  the  timo  of 
declaring  the  sentence,  applied  to  defendant  and  gave  him  notice, 
and  did  claim  before,  and  of  defendant,  an  appeal,  and  offered 
security  of  good  and  sufiScient  persons  as  sureties,  and  offered  to 
enter  into  recognizance  to  appear  and  prosecute  his  appeal,  and 
abide  the  order  of  the  court,  and  in  the  mean  time  to  be  of  good 
behavior,  and  did  tender  to  defendant  seventeen  cents  for  granting 
snch  appeal,  and  fifty-one  cents  for  taking  such  recognizances,  to 
receive  which  defendant  wholly  refused ;  that,  although  it  was  the 
duty  of  defendant  to  have  taken  such  security  and  to  have  gnmted 
snch  appeal.  *^  nevertheless  the  said  defendant,  not  regarding  the 
statute  in  that  case  made  and  provided,  nor  his  duty  in  that 
behalf,  but  contriving  and  wrongfully  intending  unjustly  to  aggrieve 
and  oppress  the  said  plaintiff  in  this  behalf,  and  to  prevent  and  hin« 
der  him  from  making  his  appeal  against  said  conviction  and  sen* 
tence,  and  from  getting  such  conviction  quashed  and  reversed,  and 
to  deprive  him  of  large  sums  of  money,  against  his  duty  as  justice 
of  the  peace,  and  contrary  to  the  statute  in  such  case  made  and 
provided  and  the  laws  of  the  land,  absolutely  refused  to  tiike  oi 
accept  the  security  so  offered  as  aforesaid,  or  any  security  whatso 
ever,  and  absolutely  refused  to  allow  the  appeal  so  claimed  as  afore- 
said," by  means  whereof  the  plaintiff  was  prevented  from  making 
and  prosecuting  his  appeal,  and  was  arrested  and  imprisoned,  until 
the  plaintiff,  in  order  to  procure  his  release  from  imprisonmenti 
was  forced  to  pay  and  did  pay  1(19.46  in  satisfaction  of  said  sentence 
and  the  costs  and  charges. 

The  questions- raised  by  the  demurrer  are  reserved. 

The  further  question  is  reserved,  whether  this  action  can  be  main- 
tained if  the  plaintiff  pleaded  guilty  to  the  complaint,  and  if 
defendant  believed  that  plaintiff  was  not  entitled  to  an  appeal  aftei 
pleading  guilty,  and  if  defendant,  in  refusing  to  allow  an  appeal, 
acted  in  good  faith  upon  such  belief. 

Dudleyy  for  plaintiff,  argued,  that  if  a  judge  assumed  to  act  aa 
•uch  in  a  case  where  he  has  no  jurisdiction,  his  character  of  judge 
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famished  him  no  protectidn,  and  cited  Burnham  v.  SievenSf  83 
N.  H.  247- 

0.  P.  Raj/y  for  defendant,  cited  Evans  y.  Foster ^  1  N.  H.  874, 877 ; 
Burnham  t.  Stevens,  33  id.  247>  258. 

Bellows,  0.  J.  It  must  be  considered  as  well  settled  in  New 
Hampsliire  that  a  judge  is  not  answerable  in  a  civil  action,  on 
account  of  any  judgment  rendered  by  him,  in  a  case  within  his 
jurisdiction.  Evans  t.  Foster,  1  N.  H.  374 ;  BurnJiam  t.  Stevens, 
33  id.  247. 

In  the  latter  case  the  same  doctrine  was  applied  to  a  justice  of 
the  peace,  who  had  imposed  a  fine  upon  a  person  for  a  contempt  in 
refusing  to  give  hie  deposition  when  duly  summoned.  Then  an 
action  of  trespass  was  brought  against  the  magistrate,  and  it  was 
decided  that  he  was  not  answerable  in  a  civil  action  for  any  thing 
done  by  him  in  the  discharge  of  his  official  duties,  holding  that  the 
court  would  not  re-examine  the  ments  of  the  question  decided  by 
the  magistrate,  so  long  as  he  had  not  over-stepped  his  jurisdiction. 

The  general  doctrine  is  well  sustained  by  the  authorities.  In 
respect  to  judges  of  superior  courts  of  general  jurisdiction,  it  ii 
perfectly  well  established  that  they  are  not  liable  to  answer  person- 
ally, in  a  civil  action,  for  any  act  done  by  them  in  their  judicial 
capacity.  Miller  v.  Seare,  2  Black.  1141 ;  Yates  v.  Lansing,  5  Johns. 
282.  In  that  case  Kent,  G.  J.,  says,  that  the  protection  is  absolute 
and  universal.  In  Cunningham  y.  Buchlin,  8  Cow.  178,  where  the 
authorities  are  examined,  it  is  held,  that  a  suit  cannot  be  maintained 
against  a  judicial  officer,  even  if  he  acts  corruptly.  See,  also,  Floyd 
Jk  BarJcer^s  Case,  12  Go.  23 ;  and  the  case  of  The  Marshalsea,  10  id. 
68,  76  a. 

In  respect  to  courts  of  limited  jurisdiction  having  power  to  hear 
and  determine,  the  justices  are  protected  as  to  errors  in  judgment^ 
00  long  as  they  act  within  their  jurisdiction.  In  Basten  v.  Carew 
et  al,  3  Bam.  ft  Ores.  649,  which  was  trespass  against  two  magis- 
trates for  giving  plaintiff's  landlord  possession  of  a  farm  as  a 
deserted  farm,  the  defendants  produced  a  record  of  their  proceed- 
ings under  the  act  of  parliament,  setting  forth  the  necessary  cir- 
cumstances to  give  jurisdiction,  and  sliowing  that  they  had  pur- 
sued the  directions  of  the  statute.  It  wiis  held  that  this  was  a 
conclusive  anawer  to  the  statute,  and  Abbott,  G.  J.,  is  reported  to 


JANUAEY  TEBM,  1870.  51] 

Jozdan  ▼.  HanaoiL 

have  said:  ^'It  is  a  general  rule  and  principle  of  law  that,  where 
justices  of  the  peace  have  an  authority  given  to  them  by  an  act  of 
parliament,  and  they  appear  to  have  acted  within  the  jurisdiction  so 
given,  and  have  done  all  they  are  required  by  the  act  to  do  in  order 
to  originate  their  jurisdiction,  a  conviction,  drawn  up  in  due  form 
and  remaining  in  force,  is  a  protection  in  any  action  brought  against 
them  for  the  act  so  done.'' 

In  the  cases  of  Votes  v.  Lansing^  Floyd  <6  Barker* 8  Casey  and  the 
case  of  The  Marslmlsea,  note  3,  before  cited,  a  variety  of  decisions 
are  quoted,  where  magistrates,  acting  within  their  jurisdiction,  are 
protected.  The  case  of  Brittain  v.  Kennard,  1  Brod.  &  Bing.  432, 
is  a  strong  one  in  that  direction.  There  the  magistrates  directed 
the  seizure  of  a  boat  with  gunpowder  on  board,  under  an  act  of 
parliament,  and  the  owners  brought  trespass,  alleging  that  the  craft 
was  a  vessel,  and  not  a  boat,  and  so  the  defendants  had  no  jurisdic- 
tion; but  it  was  held,  that  no  defect  appearing  on  the  face  of  the 
conviction,  that  the  decision  of  the  magistrates  was  conclusive,  that 
the  craft  was  a  boat  within  the  meaning  of  the  act  Evans  v.  Fos- 
ter, 1  N.  H.  374,  before  cited,  was  case  against  a  justice  of  the  peace 
for  demanding  excessive  bail  for  his  appeai*ance  at  the  superior 
court  to  answer  to  a  charge  for  perjury.  The  court  was  of  the 
opinion  that  the  bail  was  not  excessive,  and,  at  the  same  time, 
expressed  great  doubts  whether  the  magistrate  would  be  liable  if  it 
had  been  excessive,  holding  such  magistrate  to  be  a  judicial  officer, 
and,  as  to  liability  in  this  respect,  standing  upon  a  similar  ground 
with  members  of  a  higher  court.  The  reasoning,  in  fact,  all  goes 
to  show  that,  as  a  judicial  officer,  the  magistrate  is  not  liable  in  such 
action  for  demanding  excessive  bail,  and  so  is  the  head  note. 

In  Bigalow  v.  Strauss,  19  Johns.  39,  the  doctrine  is  fully  sus- 
tained. See  Do  toning  v.  Herrick,  47  Me.  462.  The  general  princi- 
ples here  advanced  are  sustained  in  Fox  v.  Wliitney,  33  N.  H.  519, 
where  it  was  held,  that  a  magistrate  was  not  liable  to  the  penalty 
for  taking  illegal  fees,  because  he  included,  in  his  sentence  for  costs, 
an  item  for  an  attorney  fee,  and  the  respondent  was  held  in  custody 
on  his  warrant  until  it  was  paid. 

The  remaining  question  is,  whether  this  protection  extends  to 
the  case  of  granting  or  refusing  an  appeal  by  a  justice  of  the  peace. 
In  discharging  this  duty,  the  magistrate  must  determine  whether 
the  right  of  appeal  exists;  whether  it  is  demanded  in  due  time, 
and  whether  the  security  oflTered  is,  in  form  and  substance,  suffi* 
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cient ;  and  these  acts  are  judicial  in  their  nature.  In  many,  and, 
indeed,  most  cases,  the  right  of  appeal  may  be  clear;  but  in  some 
instances  the  question  is  difficult,  and  requires  the  exercise  of  a 
sound  judicial  discretion  and  judgment;  and  to  hold  a  justice  of 
the  peace  answerable  in  a  civil  action  for  an  error  or  mistake  in  the 
exercise  of  his  judgment  would  be  utterly  inconsistent  with  the 
long-established  policy  of  the  law,  and  totally  subversive  of  the  in- 
dependence of  that  class  of  judicial  officers.  In  these  domestic 
tribunals  the  public  have  a  deep  interest,  and  it  is  very  obvious 
that,  without  this  protection,  their  independence  and  usefulness 
could  not  long  be  preserved. 

In  Slaie  v.  Towle,  42  N.  H.  546,  it  was  held,  that  the  granting  of 
an  appeal  was  a  judicial  act,  to  which  was  cited  Tichsnar  v.  Hewson, 
i  Green  (N.  J.)  26.  So  in  Cliichering  ei  al,  v.  Robinson^  3  Gush. 
543,  it  was  decided  that  the  taking  of  a  recognizance  to  prosecute 
an  appeal  was  a  judicial  act,  and  that  an  action  on  the  case  for  the 
taking  of  an  insufficient  recognizance  could  not  be  sustained;  and 
the  same  decision  was  made  in  Way  v.  Townsend,  4  Allen,  114.  In 
State  V.  Dunmngtony  12  Md.  340,  it  was  held,  that  the  duty  imposed 
upon  commissioners  of  taking  a  bond  of  a  collector  of  taxes,  was 
judicial  and  not  ministerial.  In  Wertheirner  v.  Howe,  30  Miss. 
(9  Jones)  420,  it  was  held,  that  the  acts  of  a  justice  of  the  peace, 
from  the  beginning  to  the  end  of  a  suit,  including  the  issuing  of 
the  execution,  are  judicial  and  not  ministeriaL  There  the  action 
was  for  so  issuing  the  execution  that  it  was  void ;  and  it  was  held 
that  it  would  not  lie. 

In  Lancaster  v.  LanSf  19  IlL  242,  it  is  said  that  courts  will  go  far 
to  sustain  a  justice  of  the  peace,  in  all  cases  where  he  has  juris- 
diction, however  erroneously  he  may  have  exercised  it ;  and,  again, 
if  he  has  jurisdiction,  his  acts,  though  never  so  erroneous,  will  not 
make  him  a  trespasser;  his  judgment  is  conclusive  until  reversed. 
In  this  case  he  had,  upon  view  of  an  assault  and  battery,  ordered  a 
person  into  custody  for  trial.  In  Downer  v.  Lent,  6  Cal.  94,  it  was 
held,  that  a  board  of  pilot  commissioners  are  a  quasi  judicial  body, 
having  duties  requiring  the  exercise  of  judgment,  and  that  they  are 
not  civilly  answerable  for  their  acts ;  lajring  down  the  doctrine  that> 
wherever  the  law  is  obliged  to  trust  to  the  discretion  of  an  officer, 
public  x>olicy  demands  that  he  should  be  protected  from  any  conse- 
quences of  an  erroneous  judgment  In  this  case  a  pilot  was  dis- 
missed by  the  commissioners.    It  has  been  held  that  the  granting 
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of  an  appeal  is  a  ministerial  act,  and,  at  the  same  time,  it  was  held, 
that  the  magistrate  would  not  be  liable  in  a  civil  action  for  error 
of  judgment,  unless  he  was  shown  to  hare  acted  corruptly.  Tyl&r 
T<  Alford,  88  Me.  530.  And,  upon  this  ground  even,  the  demurrer 
must  be  sustained ;  for  there  is  no  allegation  that  the  defendant 
acted  corruptly.  We  think,  however,  that  the  duty  of  granting  or 
refusing  an  appeal  is,  in  its  nature,  judicial,  as  held  in  Slate  t.  TowIb^ 
before  cited ;  and,  therefore,  there  must  be 

Judgment  on  the  deinurrerfor  the  defendant. 

NOXB.— fle«  AofiddBT.  Bri0fuim,  7  Wallace,  K88;  ilradl0VT.rai«r,]8ld.88Bii— Bar* 


Stati,  plaintiff;  v.  Franklin  Falls  Ooxpant  $t  dL 

(48N.  H.240.) 

Fuhwiy  in  dam.    Pre9eripium  a§  againti  the  tiiaCe, 

The  maintenance  of  dams  without  fish- ways  in  an  unnavigable  liwvr,  which  is 
the  out-let  to  a  large  inland  lake,  thereby  ohstracting  the  passage  of  migra- 
tory fish  from  the  sea  to  the  lake,  constitutes  an  indictable  offense  at  common 
law. 

No  right  will  be  acquired  as  against  the  State  by  the  obetraction  of  a  pnbUfl 
fishery,  though  continued  for  more  than  twenty  years  under  a  claim  of  right, 
if  such  obstruction  in  fact  originated  without  right. 

Informations  filed  by  the  attorney-general  against  the  defend- 
ants for  not  providing  suitable  fish-ways  over  the  dams  across  the 
Winnipiseogee  river,  in  Franklin.  One  of  the  informations  is 
against  the  Franklin  Falls  Company  and  Walter  Aiken ;  the  other 
three  are  each  against  the  Franklin  Falls  Companj  alone. 

For  the  purpose  of  raising  the  questions  of  law  likely  to  arise,  and 

determining  the  same,  it  is  agreed  that  the  dam  named  in  the  first 

information  was  built  in  1821,  and  the  other  three  in  1809,  1852 

and  1804,  respectively,  and  that  each  had  been  kept  up  by  their 

several  owners  since  that  time.    The  north  end  of  the  first-named 

dam  is  owned  and  used  by  the  said  Walter  Aiken,  and  the  south 

end  by  the  said  Franklin  Falls  Company,  each  owning  to  the  middle 

of  the  stream.    The  Franklin  Falls  Comi)any  erected  their  mill  at 
Vol.  VI.  —  65 
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the  fiirt-named  dam  in  1863-1864  This  dam  is  repaired  and  main 
tained  under  the  genend  law  of  the  State,  as  such  dams  uBually  are. 
Since  the  Franklin  Falls  Company  bnilt  their  mills  in  1863  and 
1864y  the  power  at  this  dam,  at  the  lowest  water,  is  not  more  than 
sufficient  to  carry  the  machinery,  but,  prior  to  that  time,  there  was 
a  large  surplus  of  water  in  the  river  at  all  times  which  was  not  used. 
The  defendants  claim  that  the  construction  of  the  fish-ways  would 
be  a  great  damage  to  their  water  power.  No  fish-ways  of  any  kind 
haye  been  provided  at  either  dam.  It  is  further  agreed  that  these 
facts  may  be  regarded,  for  the  purposes  of  this  case,  as  if  found  by 
the  court  upon  the  plea  of  not  guilty,  and  such  judgment  rendered 
or  disposition  made  in  each  case  as  the  court  deem  proper. 

Attorney- General  and  Pike  A  Blodgett,  for  the  State. 

Barnard  £  Sanborn^  for  respondents,  argued  that,  as  this  was  not 
a  navigable  river,  the  exclusive  right  of  fishing  was  in  the  riparian 
owners.  Palmer  v.  Mulligan^  3  Gaines,  319 ;  Scott  et  dL  v.  WilUon^ 
8  N.  H.  324 ;  TJie  People  v.  Piatt,  17  Johns.  195,  and  authorities 
dted ;  Vinton  et  aL  v.  Welshj  9  Pick.  87 ;  Conimomoealth  v.  Knowh 
ton,  2  Mass.  535 ;  Commonwealth  v.  Chapin,  5  Pick.  199 ;  Hooker  y. 
Oummings,  20  Johns.  99 ;  Lord  Fitzwalter^e  Case,  1  Mod.  106.  An 
indictment  cannot  be  found  upon  an  injury  to  private  rights,  such 
as  obstructing  the  passage  of  fish  in  streams  not  navigable.  3  Black. 
Oom.  217,  218 ;  Commonwealth  v.  KnowUoji,  2  Mass.  530 ;  Comnwn- 
wealth  V.  RuggJes^  10  id.  391 ;  CommonweaUh  v.  Essex  Co.,  13  Gray, 
247.  Whatever  right  the  legislature  has  to  limit  the  usefulness  of 
such  dams  must  be  derived  from  its  own  enactments.  Common- 
wealth  V.  Cliapin,  5  Pick.  199 ;  Vinton  v.  Welch,  9  id.  87 ;  Common- 
wealth V.  Essex  Co,,  13  Gray,  248;  People  v.  Piatt,  17  Johns.  195. 
The  legislature,  by  the  acts  of  1823  and  1831,  repealed  and 
swept  away  all  the  fish-way  laws ;  and  with  all  restrictions  thus 
removed  the  present  owners  of  the  dams  purchased  the  property. 
The  State  thereby  yielded  to  the  proprietors  of  the  dams  whatever 
right  it  then  had.  The  water  power  at  these  dams  is  private  power 
and  it  cannot  be  taken  against  the  consent  of  the  owners  without 
compensation.  Gardner  v.  Newburgh,  2  Johns.  Gh.  162:  W^eh- 
ington  Bridge  Co.  v.  State,  18  Conn.  54;  6  Ran.  245;  Angdl  oa 
Water  Courses,  1601 ;  Wadsworth,  AdmW,  v.  Smith,  2  Fairfield,  278 ; 
SehwiXey  V.  The  City  of  Alleghany,  1  Casey,  128.    The  owners  have 


JUNE  TtUM,  1870.  515 

State  T.  Fnukklin  Fall*  Comp«ny. 

^^m  ■      ■  ^^M^M^^^^^^^^^I—    MM  ■ I    — ^M^^— ^M^i^B^M^  ■■     I  ^^^^^1        I  ■MMM^—— ^»^—^— ^^^^^W— ^^^^1»^^        ■  ^ 

title  to  the  exdndve  use  of  the  water  by  preecription.     Webber  v. 
Chapman,  42  N.  H.  326. 

Shith,  J.  Some  {bcU,  material  to  a  decision  of  this  case,  though 
omitted  in  the  agreed  statement,  are  not  understood  to  be  in  contro- 
Tcrsy.  The  Winnipiseogee  riyer  is  the  outlet  of  Lake  Winnipiseo- 
gee.  About  sixteen  miles  from  the  lake  it  joins  the  Pemigewasset 
liver,  and  the  two,  united,  form  the  Merrimac  river,  which  flows  in 
a  southerly  course,  through  New  Hampshire,  to  Massachusetts,  and 
in  a  winding  course  through  Massachusetts  to  the  sea.  The  Win- 
nipiseogee  nver  is  above  the  ebb  and  flow  of  the  tide,  and  is  not 
used  for  purposes  of  navigation.  The  Merrimac,  within  New  Hamp- 
shire, is  not  a  tidal  river.  Lake  Winnipiseogee  is  of  such  an  irreg- 
ular shape  that  it  is  not  easy  to  calculate  its  area.  Its  greatest 
length  is  about  twenty-five  miles ;  the  width  varies  from  one  to  ten. 
The  lake  is  considerably  used  for  purposes  of  navigation.  Before 
the  establishment,  in  the  Winnipiseogee  and  Merrimac  rivers,  of 
dams  without  fish -ways,  shad  were  accustomed  to  pass  to  and  fro 
between  the  sea  and  the  lake,  ascending  to  their  breeding  grounds, 
and  descending  thence  to  the  sea.  .  These  migratory  fish  are  not 
now  found  in  the  lake.  It  is  extremely  difficult,  if  not  ifnpossible, 
for  them  to  ascend  the  river  while  obstructed  by  dams  without  fish- 
ways. 

Was  the  maintenance  of  the  dams,  thus  obstructing  the  passage 
of  the  fish,  a  criminal  offense  at  common  law  ?  If  it  be  admitted 
that  the  right  of  fishing  in  the  Winnipiseogee  river  belongs  exclu- 
sively to  the  riparian  proprietors,  and  that  the  wrong  done  to  one 
of  these  riparian  proprietors,  by  the  act  of  another  in  obstructing 
the  passage  of  fish,  is  not  of  the  nature  which  the  law  will  redress 
by  a  criminal  prosecution,  it  does  not  follow  that  the  obstructions 
now  complained  of  are  not  criminal.  The  riparian  proprietors  are 
not  the  only  persons  injured.  The  right  of  fishing  in  the  lake  is  not 
limited  to  the  proprietors  of  the  shores,  but  is  common  to  all  citi- 
zens of  the  State,  just  as  muoh  as  the  fishery  in  the  tide  waters  of 
the  I^scataqna.  **  In  this  country  our  great  navigable  lakes  are  prop- 
erly regarded  as  public  property,  and  not  susceptible  of  private 
property  more  than  the  sea.''  3  Kent's  Com.  42d,  note  b;  West 
Roximry  v.  Stoddard^  7  AUen,  158 ;  State  v.  OihnafUan,  9  N.  H. 
461,  The  obstruction  of  this  public  right  of  fishing  is  a  public 
nuisance,  punishable  at  common  law  by  indictment 
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If  the  tide-waters  of  the  Merrimac  were  within  the  limits  of 
this  State  it  might  be  necessary  to  consider  whether  the  dams  do 
not  obstruct  another  public  right,  the  fishery  in  the  tidal  part  of 
the  river.  If  the  effect  of  a  barrier  at  a  point  between  the  tidal 
Jmits  and  the  upper  breeding  grounds  is  to  diminish  and  grad- 
ually annihilate  the  stock  of  migratory  fish  in  the  tidal  part  of  the 
river,  it  might  be  urged  that  the  effects  of  the  barrier  "extend  into 
the  area  of  the  water  used  by  and  in  the  hands  of  the  public'' 
This  subject  is  discussed  in  the  judgment  of  the  English  fishery 
commissioners,  reported  in  Leconfield  v.  Lonsdale,  L.  R.,  5  Cool 
Pleas,  657,  pp.  663-666 ;  but  no  opinion  need  be  given  on  it  here. 

If  the  fish-way  statutes  in  force  some  sixty  years  ago  superseded^ 
for  the  time  being,  the  common  law,  the  repeal  of  those  statutes  in 
1S23  and  1831  revived  the  common  law.  See  1  Kent's  Com.  465, 
4G().  Section  28  of  chapter  1,  Revised  Statutes,  not  having  been 
^n.icted  till  after  the  repeal  in  1831,  does  not  affect  the  question. 
The  repealing  acts  of  1823  and  1831  have  not  "  the  force  of  a  posi- 
tive grant,"  as  contended  by  respondents,  but  merely  leave  the 
rights  and  liabilities  of  all  parties  where  they  were  before  the  stat- 
utes thus  repealed  were  first  enacted.  Whether,  in  any  event,  the 
repeal  of  a  prohibitory  law  ipso  faoto  confers  a  license  irrevoca 
lile  by  the  State  is  a  question  which  it  is  not  now  necessary  to 
decide. 

If  the  maintenance  of  the  dams  constituted  a  criminal  offense  at 
common  law,  the  recent  statutes  (G.  S.  ch.  251,  §  20 ;  Laws  of 
1808,  ch.  1,  §§  57,  62)  would  be  clearly  constitutional,  merely 
enforcing  a  common-law  liability.  If  the  Merrimac  river  is 
obstructed  in  Massachusetts  by  dams  without  fish-ways,  that  fact 
does  not  necessarily  confer  impunity  upon  the  respondents.  New 
Hampshire  has  the  right  to  punish  acts  committed  within  its  limits, 
which,  alone  and  of  themselves,  are  sufficient  to  cause  a  public 
nuisance,  although  similar  acts  are  done  in  Massachusetts  which 
would  cause  the  same  result  in  New  Hampshire,  if  no  acts  whatever 
had  been  done  in  New  Hampshire.  Upon  any  other  theory,  public 
rights  in  rivers  extending  through  two  States  might  be  utterly 
destroyed  without  remedy  in  either  jurisdiction.  We  are  not,  how- 
ever, to  assume  the  existence  of  such  obstructions  in  Massachusetts 
ill  the  face  of  the  statement  in  section  57  of  chapter  1,  Laws  of  1868? 
thiit  fish-ways  have  been  erected  **over  the  dams  on  the  Merrimac 
rivor,  below  the  boundary  of  this  Sitate." 
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It  appears  that  three  of  the  dams  were  maintained  in  their  present 
condition  more  than  twenty  years  prior  to  the  enactment  of  chapter 
2622,  Laws  of  1862;  and  it  is  claimed  that  the  owners  thereby 
acquired  a  prescriptive  right  against  the  public.  If  this  claim  is 
well  founded,  the  provisions  of  the  General  Statutes  and  of  the 
Laws  of  1868,  so  fiEur  as  they  relate  to  these  three  dams,  are  uncon> 
stitutional.  These  statutes  cannot  be  supported  as  an  exercise  of 
the  right  of  eminent  domain,  because  no  compensation  is  provided 
for  the  property  owners,  although  the  value  of  the  property  may  be 
materially  diminished  by  the  enforcement  of  the  statutes.  The 
only  other  ground  on  which  they  can  be  plausibly  supported  is  the 
police  power  of  the  State.  See  2  Kent's  Com.  (9th  ed.)  420, 42L 
This  power  is  often  properly  exercised  in  a  manner  very  prejudicial 
to  individual  property  owners,  and  its  limits  are  not  easy  to  define,, 
but  we  think  it  does  not  ext.end  to  a  case  like  the  present  If  it  be 
admitted  that  the  right  of  the  State  to  regulate  the  mode  of  enjoy* 
ing  or  using  property  may,  in  some  cases,  be  legally  exercised  in 
such  a  manner  as  to  practically  prohibit  the  use  of  the  property 
fpr  any  purpose  beneficial  to  the  owner  (see  Goates  v.  Mayor  of  Nevy 
York,  7  Cow.  585),  still  this  right  of  regulation,  like  the  right  of 
eminent  domain,  is  not  to  be  exercised  on  all  occasions.  The 
restoration  to  the  public  of  the  shad  fishery  in  the  lake  has  not  such 
a  direct  relation  to  the  public  health  as  the  prohibition  of  interments 
within  city  limits,  nor  the  same  direct  relation  to  the  public  safety 
as  the  prohibition  of  the  erection  of  wooden  buildings  in  the  midst 
of  a  populous  village.  The  obstructions  in  the  nver  do  not  cause 
positive  annoyance  or  danger  to  the  public.  The  injury  is  negative 
in  its  character.  The  indirect  benefits  to  the  public  health,  or  to 
the  means  of  support,  do  not  seem  to  warrant  the  legislature  in 
depriving  the  respondents  of  valuable  rights  without  compensation* 
Any  rights  which  the  respondents  may  have  acquired  by  prescrip- 
tion are  as  much  their  property  as  any  other  property  they  possess. 

This  view  renders  it  necessary  to  decide  whether  the  respondents 
could,  by  twenty  years'  adverse  user,  acquire  a  right  against  the  Stata 
The  legislature  has  fixed  on  twenty  years  as  the  proper  time  of 
limitations  for  bringing  actions  to  recover  real  estate.  By  analogy 
to  the  rule,  that  twenty  years'  adverse  possession  gives  a  title  to  real 
estate,  the  courts  have  held  that  adverse  user,  for  the  same  length 
of  time,  is  sufficient  to  give  title  to  an  easement  belonging  to  rea! 
Mtate.     Wallace  v.  Fletcher,  30  N.  H.  434.  447.    The  rule  of  law 
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on  thia  subject  is  evidently  based,  in  part,  upon  the  presumption 
that  the  average  of  mankind  will  seek  to  enforce  their  private  rights, 
if  they  really  have  anjr,  before  the  expiration  of  twenty  years,  and 
that  few  persons  will  lose  valuable  rights  by  the  adoption  of  this 
^^eriod  of  limitation. 

Experience  does  not  justify  the  presumption  that  the  community 
«t  large  will  assert  their  public  rights  with  the  same  promptness 
with  which  individuals  assert  their  private  rights.  The  opposite  is 
notoriously  true.  *^  Individuals  may  reasonably  be  held  to  a  limited 
period  to  enforce  their  right  against  adverse  occupants,  because 
they  have  interest  sufficient  to  make  them  vigilant  But,  in  public 
rights  of  property,  each  individual  feels  but  a  slight  interest,  and 
rather  tolerates  even  a  manifest  encroachment  than  seeks  a  dispute 
to  set  it  right''  Sargeant,  J.,  in  Com.  v.  Alhtirgery  1  Whart  469, 
Siiys,  '^In  private  nuisances  and  civil  actions,  presumptions  of  grant 
from  length  of  time  may  be  rebutted  by  proof  that  the  enjoyment 
was  acquiesced  in,  not  by  the  owner  of  the  inheritance,  but  by  one 
who  possessed  a  temporary  interest  only,  such  as  a  tenant  for  life 
or  years,  whose  negligence  or  laches  cannot  be  allowed  to  prejudice 
the  owner  of  the  inheritance.  ♦  *  *  *  now  much  less,  then, 
ought  the  acquiescence  of  the  neighbors  in  fl  public  nuisance  affect 
the  public  right  ?  "  Dun^can,  J.,  in  Com.  v.  McDonald,  16  Serg.  ft 
Rawle,  390,  400. 

The  State  is  impersonal.  ''The  people  do  not,  and  cannot, 
legally,  act  in  a  body."  Their  power  must,  of  necessity,  be  exercised 
only  through  agents.  It  cannot  be  expected  that  these  agents  will 
manifest  the  same  vigilance  in  detecting  and  resisting  encroach- 
ments on  public  interests  that  individuals  evince  in  the  protection 
of  their  private  rights.  Moreover,  the  State  officials  are  generally 
few  in  number  and  fully  occupied  with  the  regular  routine  of  official 
iluties.  They  do  not  generally  institute  proceedings  to  punish 
violations  of  the  laws,  except  at  the  instigation  of  individuals.  It 
may  be  doubted  whether  these  officers  are  ever  aware  of  a  very  large 
proportion  of  the  infringements  on  the  rights  of  the  State. 

It  has  been  tliought  by  some  that  the  .maxim, ''  nullum  ietnpus 
0C(rurrii  regi"  is  an  outgrowth  of  monarchical  despotism,  and, 
therefore,  inapplicable  under  our  republican  form  of  government. 
But,  whatever  may  have  been  its  origin,  this  maxim  has  now  for  a 
long  time  been  maintained  as  a  part  of  the  common  law,  not.  for  the 
I>er8onal  convenience  of  the  sovereign,  but  "  for  the  security  and 
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benefit  of  the  people/'  The  true  reason  of  the  maxim,  according 
to  Jadge  Stort,  ^Ms  to  be  found  in  the  great  public  policy  of  pre- 
serving the  public  rights,  revenues  and  property  from  injury  and 
loast  by  :he  negligence  of  public  officers.  And  though  this  is  some- 
times called  a  prerogative  right,  it  is,  in  fact,  nothing  more  than  a 
reservation  or  exception,  introduced  for  the  public  beneOt,  and 
equally  applicable  to  all  governments."  United  States  v.  Hoary  2 
Ma8on>  311,  313,  314;  see,  also,  Parker,  Baron,  Hardres,  27; 
Westox,  J.,  in  Willion  v.  Berkley^  Plow.  223,  242,  243  ;  Co.  Litt 
90,  h.  "  All  the  reasons  in  support  of  this  rule  in  the  case  of  a  king 
apply  with  greater  force  here,  where  the  people  are  the  sovereign/' 
The  maxim  in  question  is  not  a  part  of  the  common  law  ^'  repug- 
nant to  the  rights  and  liberties  contained  in  the  constitution  of  New 
Hampshire,"  and  may  well  be  held  to  "  remain  in  force  here."  Con- 
stitution of  N.  H.,  art.  90. 

It  seems,  however,  unnecessary  to  decide  in  the  present  case, 
w^pther  the  maxim,  "  nullum  tempue  occurrit  regi^  in  its  strict 
htend  meaning,  is  a  part  of  the  common  law  of  New  Hampshire. 
For  the  question  here  is  not,  whether  the  public  right  can  be  barred 
by  adverse  user  for  an  indefinite  length  of  time,  extending  back  so 
£Eir  that  its  origin  cannot  be  certainly  known;  but  whether  nt: 
adverse  user  which  begun  within  the  memory  of  persons  now  living, 
and  which  clearly  has  existed  without  right,  shall  bar  the  public. 

If  it  be  admitted  that  lapse  of  time  will,  if  sufficiently  extended, 
bar  the  public  riglit,or  authorize  a  presumption  of  a  grant  from  the 
State,  the  question  still  remains  whetlier  a  longer  lapse  of  time  ia  not 
necessary  to  accomplish  this  than  is  considered  sufficient  to  bar  the 
rights  of  private  persons.     See  1  OreenL  on  Ev.,  §  45. 

The  position,  that  a  jury  might  in  this  case  from  long  user  \m 
authorized  to  presume  a  grant  from  the  State,  may  be  answered  in 
the  emphatic  language  of  Duncan",  J.,  in  Corn.  v.  AfDonald^  16 
Serg.  &  liawle,  390,  400 :  '^  To  presume  a  grant  would  be  presomp* 
tion  run  mad ;  it  would  be  against  the  positive  proof  in  the  case.'* 
There  is  no  room  for  presumption  where  the  defendant's  title  ii 
shown  and  proves  insufficient  to  justify  his  encroachment  on  the 
public  right  See  Sargeakt,  J.,  in  Com.  v.  Alhurger,  1  Whart  469. 
If  the  public  right  is  held  to  be  barred  in  this  case,  it  must  be  by 
mere  lapse  of  time,  without  any  other  circumstances  to  justify  a 
presumption  of  a  grant,  and  against  evidence  that  no  grant  ever  was 
made. 


{01  NEW  HAMPSHIRE, 

State  V.  Franklin  FallB  Company. 

We  are  aware  that  it  has  been  held  in  this  State  that  the  ezerdie 
of  the  corporate  powers  of  a  town,  under  a  claim  of  rights  for  the 
period  of  twenty  years,  without  interruption  and  with  the  assent  of 
the  State  goyemment,  furnishes  a  conclusive  presumption  of  a  grant 
of  a  charter  from  the  State.  Bow  t.  Allenstowny  34  N.  H.  851* 
Without  laying  stress  on  the  fact  that,  in  Bow  t.  Allenstowny  the 
State  did  not  appear  and  question  the  right  of  AUenstown,  it  iB 
apparent  that  there  are  at  least  two  marked  distinctiong  between 
that  case  and  the  present  First,  it  was  a  material  fact  in  Bow  y. 
AUenstown  that  some  of  the  acts  were  done  with  the  assent  of  the 
State  goyemment  It  appeared  that  statutes  had  been  enacted  by 
the  legislature  ^^  incidentally  recognizing  the  town  of  AUenstown  as 
a  town/'  See  Bbll,  J.,  34  N.  H.  370 ;  TJpham,  J.,  in  New  Boston 
y.  Dunbarton,  12  id.  409,  412.  Secondly,  there  is  a  fundamental 
4^fference  between  the  act  of  the  State  presumed  in  Bow  t.  Aliens- 
town  and  the  act  sought  to  be  presumed  here.  The  grant  of  a  town 
charter  is  not  an  act  presumptively  prejudicial  to  the  public,  like 
the  grant  of  a  right  to  obstruct  a  public  fishery.  In  the  present  case 
the  obstruction  was,  at  the  outset,  a  public  nuisance,  and  it  is  so 
still,  unless  mere  lapse  of  time  has  transformed  a  criminal  act  into 
an  indefeasible  right 

We  do  not  now  decide  that  adverse  user,  whose  origin  is  inyolved 
in  obscurity,  and  which  has  continued  for  a  great  length  of  time, 
will  in  no  case  bar  a  public  right  We  simply  decide  that  an  adverse 
user,  which  is  known  to  have  originated  without  right  within  the 
memory  of  persons  now  living,  will  not  alone  and  of  itself,  legitimate 
a  public  nuisance,  or  bar  the  public  of  their  rights. 

This  yiew  is  supported  by  what  we  regard  as  a  decided  preponder- 
ance of  direct  authority  in  England  {Fowler  v.  Sanders,  Oro.  Jao. 
446 ;  Folkes  v.  CAady  3  Douglas,  340 ;  Ellekbobouoh,  C.  J.,  in 
Weld  V.  Hornby y  7  East,  196,  199;  Bex  v.  Cross,  3  Campb.  224; 
Vooght  V.  Winchy  2  Bam.  &  Aid.  662),  and  also  in  this  country. 
Knox  v.  Chaloner,  42  Me.  150;  Stoughton  v.  Baker,  4  Mass.  522; 
Com.  V.  Upton,  6  Gray,  473 ;  Simmons  v.  Cornell,  1  R  I.  519 ;  MiUs 
V.  Hall,  9  Wend.  315 ;  Rentvick  v.  Morris,  3  Hill,  621 ;  S.  C,  7  id. 
575;  People  v.  Cunningham,  1  Denio,  524;  Phil,  Wilm.  <6  Bali.  B. 
R  Co.  V.  State,  20  Md.  157 ;  Com.  y.  M'Donald,  16  Serg.  &  Bawle, 
890 ;  Cmn.  v.  Alburger,  1  Whart  469.  See,  also,  Phipps  v.  State,  7 
Blackf.  (Ind.)  512;  State  v.  Phipps,  4  Ind.  515  ;  mktns  v.  State,. 
2  Humph.  543. 
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It  is  also  ^trougly  supported  by  the  established  doctrine  that  the 
State  cannot  be  disseized  (see  Kent,  G.  J.,  in  Jackson  v.  Winslow^ 
8  Johns.  80,  83;  Cary  v.  Whitney^  48  Me,  516;  2  Washb.  on  Real 
Prop.  1st  ed.  525) ;  and  by  the  well-settled  principle  that  the  State 
is  not  bound  by  general  statutes  of  limitations,  unless  expressly 
named  therein.  See  People  v.  Gilbert,  18  Johns.  227,  and  V.  S,  v. 
Hoar,  2  Mason,  311. 

Some  of  the  cases  which  may  seem  opposed  to  this  view  ai'e  not 
well  considered,  and  others  are  distinguishable  from  the  case  at  bar. 
Rez  V.  Samuel  Neville,  Peake,  93,  note,  and  Bex  v.  Bartholomew 
Neville,  are  nisi  prius  rulings  of  Lord  Kbnyon  ;  Bex  t.  Smith,  4 
Esp.  Ill,  is  a  nisi  prius  ruling  of  Lord  Ellekbobouoh;  and,  if  in 
point,  must  be  regarded  as  overruled  by  the  nisi  prius  decision  of 
the  same  judge,  in  Bex  v.  Cross,  3  Campb.  224;  see,  also.  Lord 
Ellbnborough  in  Weld  v.  Hornby,  7  East,  195,  199.  In  Johnson 
V.  Ireland,  11  id.  280,  if  we  understand  the  case  aright,  the  user 
had  Continued  upward  of  one  hundred  and  fifty  years,  and  there 
was  evidence  of  acts  of  the  government  tending  to  support  the  theory 
that  there  had  been  an  enfranchisement  by  the  crown.  We  do  not 
regard  the  facts  in  Hillary  v.  Waller,  12  Ves.  239,  as  raising  thie 
question  here  presented ;  and  we  consider  Lord  Ebskine's  remarks, 
on  pp.  265,  266,  merely  as  dicta.  The  decision  in  C?iad  v.  Tilsed,  2 
Brod.  &  Bing.  403,  was  not  understood  by  the  judges  who  pro- 
nounced it  as  conflicting  with  the  decision  in  Vooght  v.  Winch,  2 
B.  &  Aid.  662  (see  the  express  statement  of  Parke,  J.,  2  B.  &  B. 
407) ;  noi  as  establishing  the  doctrine  that  forty  years'  usage  can 
destroy  an  admitted  public  right.  Bex  v.  Montague,  4  Bam.  & 
Cress.  598,  if  viewed  in  the  light  most  favorable  to  the  respondents 
in  this  case,  goes  no  farther  than  this,  t.hat  the  court  may  in  some 
instances  presume  that  one  public  right  has  been  extinguished  in 
favor  of  a  conflicting  public  right.  See  the  comment  of  Walworth, 
Chancellor,  in  Remoick  v.  Morris,  7  Hill,  575,  576.  The  question 
arose  between  a  public  road  and  a  creek  claimed  to  have  once  been 
navigable.  The  road  had  existed  a  long  time :  there  was  no  direct 
evidence  that  the  creek  was  naWgable  at  the  time  the  road  was 
made,  and  all  the  members  of  the  court  in  banc  seem  to  have  thought 
that  upon  the  evidence  there  was  no  proof  that  a  public  right  of 
navigation  ever  existed  ;  although  they  also  gave  their  opinions  aa 
to  the  presumption  of  extinguishment,  supposing  the  right  to  have 
existed.  In  that  case  Littledale,  J.,  said,  p.  B05 :  "  I  am  not  dia- 
VoL.  VI.—  66 
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posed  to  act  upon  the  presamption,  either  of  an  act  of  parliament 
or  a  writ  of  ad  qtiod  damnum^  or  proceedings  by  commissionera 
of  sewers,  unless  there  be  some  evidence  to  warrant  that  presump* 

ElUotson  y.  Fecthaniy  2  Bing.  (N.  0.)  134,  and  Bliss  r.  Holly  4 
id.  183,  are  not  in  point ;  and,  if  the  opinions  contained  any  remarks 
favorable  to  the  respondents,  they  are  merely  dicta. 

In  ComWs  of  Oeorgetown  t.  Taylor,  2  Bay.  (S.  0.)  282,  there  was  no 
\  roof  which  satisfied  the  court  that  the  hens  in  qtio  had  ever  been 
a  public  highway,  the  court  saying,  ^*  it  is  essential  to  constitute  a 
highway,  that  it  should  not  only  be  actually  laid  off  but  ussd  as 
such  J  "  there  was  no  eridence  of  laying  off  or  user. 

In  Beardslse  v.  French,  7  Conn.  125,  the  only  evidence  introduced 
on  the  trial  to  prove  the  existence  of  the  highway  was  a  record  of 
laying  out  ninety  years  before,  which  record  was,  in  the  court  above^ 
held  to  be  fatally  defective.  On  the  trial,  plaintiff  offered  to  prove 
that  ever  since  the  laying  out,  bars  had  been  constantly  kept  up  by 
plaintiff's  grantors  at  the  place  where  defendants  took  them  down. 
In  deciding  that  this  evidence  should  have  been  received,  Hosmbb, 
C.  J.,  made  the  remarks  quoted  in  42  N.  H.  332, 333. 

In  Foz  V.  Hart,  11  Ohio,  414,  the  court  said,  it  was  not  nccessazy 
to  decide  whether  the  maxim,  "nullum  tsfnpusoecurritregi*'  is  ap- 
plicable or  not  to  a  highway ;  Birchard,  J.,  p.  416.  In  that  case  a 
road  was  laid  out  in  1794,  but  only  a  part  of  the  width  was  opened 
or  used  till  1838,  when  the  supervisor  opened  the  whole  width  on 
laud  claimed  by  plaintiff.  The  court  said  that  the  right  to  a  high- 
way might  be  lost  by  non-user,  that  ^  the  law  would  raise  a  presump- 
tion of  an  extinguishment  of  the  right,  when  the  road  had  been 
abandoned  for  a  long  period ;''  but  they  held,  that  in  that  instance 
there  was  nothing  to  authorize  the  presumption  of  abandonment 

In  Knight  v.  Heaton,  22  Vt  480,  the  disputed  track  was  within  tile 
limits  of  the  highway  as  laid  out;  but  we  do  not  understand  that  it 
had  been  opened  or  used  as  part  of  the  highway.  The  language  of 
the  court  certainly  tends  strongly  to  sustain  the  respondents  hen, 
but  the  decision  may  have  been  in  a  considerable  degree  induced  by 
the  legislation  referred  to  in  the  close  of  the  opinion  by  Rbdfield, 
J.,  in  the  following  terms:  "  The  sense  of  the  legislature  upon  this 
flubject  is  sufficiently  indicated  by  a  recent  statute,  by  which  it  ii 
expressly  provided,  that,  in  such  cases  as  the  present,  the  proprietor 
or  occupier  of  land  for  twenty  years,  which  was  originally  a  portioa 
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of  the  highway  when  the  same  is  again  reclaimed  by  the  public, 
shall  be  entitled  to  compensation  the  same  as  in  other  cases.  The 
statute  of  limitations  now  in  express  terms  providing  that  the  State 
shall  not  be  exempt  from  its  operation,  we  see  no  good  reason  why 
one  may  not  set  up  prescriptive  and  presumptive  rights  against  the 
])nblic,  the  same  as  against  individuals.  And  there  is  perhaps  no 
good  reason  why  such  prescriptions  should  not  apply  as  well  against 
the  public  as  in  their  favor." 

In  Rowan's  Ex^r  v.  Toion  of  Portlandj  8  B.  Mon.  232,  the  ques- 
tion of  adverse  user  docs  not  seem  to  have  received  very  full  consid- 
eration, other  points  being  discussed  at  greater  length.  Neither  the 
decision  in  that  case,  nor  the  language  used  in  Alves  v.  Henderson^ 
10  id.  131,  seem  entitled  to  outweigh  the  authorities  adverse  to  the 
views  there  advanced. 

This  subject  has  been  discussed  here  at  considerable  length,  in 
consequence  of  the  api)arent  conflict  between  the  result  now  arrived 
at  and  the  decision  in  Webber  v.  Chapman,  42  N.  H.  326.  In  that 
case,  there  was  no  evidence  except  user  of  the  existence  of  the 
alleged  public  right,  and  the  court  expressly  said,  that  it  was  not 
called  upon  to  decide  that  a  twenty  years'  continuance  of  a  public 
nuisance,  admitted  to  be  such,  would  give  the  individual  any  rights 
lis  against  the  public.  That  case  may,  perhaps,  be  further  distin- 
guished from  tliis,  on  the  ground  that  the  public  right  there  under 
consideration  is  one  which  numerous  public  officers  are  annually 
appointed  to  preserve  and  protect;  whereas  the  right  of  fishery  has, 
till  recently,  been  left  very  much  to  take  care  of  itself.  Moreover, 
the  public  highways  can  in  general  l>e  obstructed  only  by  some  phys- 
ical obstacle  erected  in  the  highway  itself,  but  a  public  fishery  may 
be  obstructed,  "not  merely  by  things  done  within  the  area  of  the 
public  fishery,  but  by  something  done  beyond  the  area,  in  private 
waters  communicating  with  such  area."  The  inference  to  be  drawn 
from  adverse  user  in  the  former  case  may  be  stronger  than  in  the 
latter. 

We  might  often  decline  to  re-examine  a  question  which  had 
recently  been  decided  by  this  court  In  the  present  instance,  how- 
ever, if  the  decision  in  Webber  v.  Chapman  is  regarded  as  in  point, 
there  is  a  special  reason  which  seems  to  justify  us  in  re-examining 
the  question.  The  next  year  after  that  decision,  the  legislature 
enacted  a  statute  (Laws  of  1862,  ch.  2622),  which  established  from 
that  time  forward  exactly  the  opposite  rule  to  that  promulgated  in 
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Webber  v.  Chapman.  On  so  important  a  topic,  it  has  been  found 
quite  embarrassing  in  practice  to  apply  one  rule  up  to  1862,  and  the 
contiary  rule  after  that  date.  Under  these  circumstances,  we  do  not 
feel  bound  to  adhere  to  the  former  decision,  if,  upon  examination,  it 
is  found  to  be  opposed  to  reason,  and  to  the  weight  of  authority,  as 
well  as  to  'Hhe  spirit  of  our  legislation." 

The  justice  who  delirered  the  opinion  of  the  court  in  Webber  t. 
Chapman  concurs  in  this  decision.  For  the  purpose  of  allowing  th« 
respondents  an  opportunity  to  try  questions  of  fact,  the  order  is 

Case  dieckarged. 


Sabgent,  plaintiff,  v.  Cubbibb. 
(48N.H.  na) 

Vendee  of  mortgaged  pereonal  propertff, 

k.  yendee  of  personal  property  who  is  compelled,  in  order  to  retain  the  prop* 
erty,  to  discharge  an  incumbrance  existing,  unknown  to  him,  at  the  time  ol 
the  purchase,  may  bring  assumpsit  for  money  paid  against  the  vendor  within 
the  statutoiy  period  of  limitation  (six  years)  after  dischaiging  the  ineam 
brance. 

AcTiOK  of  assumpsit  by  Jacob  Sargent  against  Levi  Ourrier,  for 
money  paid,  and  money  had  and  receiyed.  Writ  dated  May  27, 1868. 
Plea :  The  geneml  issue  and  brief  statement  of  the  statute  of  limita- 
tions. The  plaintiff  claimed  to  recover  1100  and  interest^  fix>m 
June  2, 1862.  One  Carter,  owning  a  horse,  mortgaged  it  to  one 
Hill,  and  afterwai*d  sold  it  to  defendant,  September  4, 1861 ;  and  in 
one  or  two  months  after  that  time,  the  horse  passed,  by  exchange^ 
from  defendant  to  plaintiff,  and,  by  exchange,  the  horse  after- 
ward passed  to  one  Philbrick,  and  from  him  to  one  Hodgdon^ 
Hill  then  took  the  horse  on  his  mortgage  from  Hodgdon,  and  sold 
tlie  horse  on  the  mortgage  for  1100,  at  an  auction  sale,  June  2, 1862, 
one  Sawyer  being  the  purchaser.  Hodgdon  soon  afterward  bought 
the  horse  of  Sawyer  and  paid  him  1100. 

The  defendant,  plaintiff,  Philbrick  and  Hodgdon  were  not  aware 
of  the  existence  of  the  mortgage,  until  Hill  took  the  horse  fh>m 
Hodgdon.    Upon  demand  made  by  Hodgdon,  Philbrick  paid  him 
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$100,  aud,  upon  demand  made  by  Philbrick,  plaintiff  paid  him  $100 ; 
plaintiff  made  demand  on  defendant  and  he  refused  to  pay  him  any 
thing.  This  suit  was  brought  within  six  years  of  the  sale  on  the 
mortgage,  and  the  payment  made  by  plaintiff  to  Philbrick,  but 
more  than  six  years  after  the  contract  of  exchange  between  plaintiff 
and  defendant  Two  questions  were  reserved :  First,  can  oBswinpM 
for  money  paid,  or  had  and  received,  be  maintained?  Secondly,  iB 
plaintiff's  claim  barred  by  the  statute  of  limitations? 

Mamsan  dk  Stanley ,  for  plaintifEl 

Clark  <§  HusBf  for  defendant 

Smith,  J.  When  the  defendant  exchanged  horses  with  the 
plaintiff,  he  impliedly  warranted  the  title  to  the  horse  given  by  him 
in  exchange ;  and  the  defendant  thereby  became  answerable  to  the 
plaintiff,  in  case  the  title  proved  defective,  whether  the  defendant 
knew  the  defect  of  his  title  or  not  1  Pars,  on  Oont  (4th  ed.)  457, 
458;  2  Eenfs  Com.  478.  This  implied  warranty  is  not  confined  to 
the  vendor's  right  to  sell,  but  is,  in  substance,  a  warranty  that  h:Vi 
title  is  perfect,  and  free  from  all  liens  and  incumbrances.  See 
Dresser  v.  Ainsworth,  9  Barb.  619.  The  plaintiff,  having  paid  Phil- 
brick, who  paid  Hodgdon,  who  paid  the  amount  requisite  to  relieve 
the  property  from  the  mortgage,  is  entitled,  as  against  the  defend- 
ant, to  be  regarded  as  having  himself  discharged  the  incumbrance. 
The  property  could  not  have  been  relieved  from  the  mortgage  with- 
out the  payment;  the  payment,  therefore,  was  not  voluntary,  but 
compulsory.  See  Grose,  J.,  in  Exall  v.  Partridge^  8  Term,  308, 
311 ;  WiLDB,  J.,  in  Gleason  v.  Dyke,  22  Pick.  390,  393,  394.  The 
plaintiff  has  been  compelled  to  pay  money  which  the  defendant 
ought  to  have  paid,  and  which,  as  between  the  plaintiff  and  the 
defendant,  the  defendant  was  primarily  liable  to  pay.  A  request 
may  be  implied,  "  if  money  be  paid  by  a  person  in  consequence  of 
a  legal  liability  to  which  he  is  subject,  but  from  which  a  third  per- 
son ought  to  have  relieved  him,  by  himself  paying  the  amount'- 
1  Ch.  PI.  (13th  Am.  ed.)  350,  351 ;  2  Greenl.  Ev.,  §  114.  It  is  upon 
the  ground  of  an  implied  request,  that  sureties  are  allowed  to  main- 
tain a  count  for  money  paid  against  their  principals.  Hunt  v.  Amt- 
doily  4  Hill  (N.  Y.),  345,  is  an  authority  to  the  point,  that  the  ven  • 
dor  of  incumbered  property  is  liable,  in  a  count  for  money  paid  to 
the  purchaser,  who  is  compelled  to  discharge  the  incumbrance  in 
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order  to  retaiii  the  property.  See,  also,  Ticonic  Bank  v.  Smiley ^  27 
Me.  225 ;  ExaU  v.  Partridgey  8  Term,  308 ;  McMyre  v.  Ward,  18 
Vt  434;  Kearney  v.  Tanner,  17  Serg.  &  Bawle,  94;  Francisco  v, 
WrigJU,  2  Gilm.  (III.)  691,  may,  perhaps,  be  regarded  as  an  authority 
favorable  to  the  defendant 

Our  conclusion  is,  that  the  plaintiff  may  maintain  the  count  for 
money  paid ;  and  that  the  statute  of  limitations  is  not  a  bar,  because 
the  cause  of  action  did  not  accrue  till  the  money  was  paid. 

It  is  unnecessary  to  consider  whether  the  other  count  can  bd 

maintained. 

Caee  discharged. 


WooDiujr,  plaintiff,  y.  Noitikghaic 

(49N.H.8n.) 
b^wriee  eaueed  by  defects  in  highway 

riid«r  the  statutes  of  New  Hampshire  "  towns  are  made  Uable  for  damages 
happening  to  anj  person,  his  team  or  carriage,  traveling  npon  a  highway,  or 
bridge  thereon,  by  reason  'of  any  ol>8truction,  defect,  insufficiency  or  want 
of  repair,  which  renders  it  unsuitable  for  the  travel  thereon/'  In  an  action, 
under  the  statute,  by  a  traveler,  for  damages  resulting  from  the  want  of  a 
sufficient  railing  upon  the  sides  of  a  bridge  in  a  public  highway.  Held,  that 
the  plaintiff  was  entitled  to  recover,  not  only  for  injuries  to  his  person,  cloth- 
ing and  team,  including  the  animals,  carriage  and  load  thereon,  but  also  for 
the  loss  of  money  carried  in  his  pockets,  and  belonging  to  another ;  but  that 
no  exemplary  or  vindictive  damages  should  be  awarded. 

AcxiOK  on  the  case  by  Ira  H.  Woodman  against  town  of  Not- 
tmgham,  to  recover  damages  for  injuries  received  in  consequence 
of  a  defect  in  a  highway  in  said  town.  The  defect  in  the  high* 
way  complained  of  was  the  want  of  a  railing  on  the  side  of  a 
bridge  which  crossed  said  highway,  in  consequence  of  which  it  was 
alleged  that  plaintiff,  who  was  crossing  said  bridge  in  the  night, 
ran  off  the  side  of  the  bridge  and  was  injured.  Plaintiff  set  forth  in 
his  declaration  that  he  was  injured  in  his  person  and  in  hii 
apparel;  that  his  horses,  harnesses  and  wagon  were  damaged;  and 
that,  in  being  thrown  from  the  wagon  into  a  brook  at  the  time  of 
the  injury,  he  lost  over  t500  in  money  that  was  in  his  pocket, 
which  was  never  recovered.    Defendant  objected  that  plaintiff  could 
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aot  recover  for  any  money  he  might  have  lost  in  this  action,  and 
objected  to  all  evidence  tending  to  show  the  loss  of  the  money. 
But  the  court  admitted  the  testimony,  and  instructed  the  jury  that. 
If  they  should  find  that  the  plaintiff  was  entitled  to  recover  any 
thing  against  the  town,  they  might  allow  him  damages  for  the 
amount  of  money  he  lost,  if  the  loss  was  caused  by  the  defect  in 
the  highway ;  to  all  which  the  defendant  excepted.  It  appeared 
that  the  horses,  harnesses  and  wagon  which  the  plaintiff  was  using 
at  the  time  of  the  accident,  and  which  were  injured,  belonged  to 
plaintiff's  uncle,  who  purchased  and  paid  for  the  same  two  years 
before,  and  let  the  plaintiff  have  them  to  use  as  long  as  he  might 
wish  to  use  them,  and  that,  when  done  with  them,  plaintiff  was  to 
return  them  in  as  good  condition  as  when  received ;  ordinary  wear 
and  depreciation  excepted.  While  the  plaintiff  was  thus  using  this 
property  it  was  injured,  and  defendant  objected  that,  upon  these 
facts,  plaintiff  could  not  recover  in  this  suit  for  any  iiijury  to  this 
property;  but  the  court  admitted  the  evidence,  and  instructed  the 
jury  that,  if  the  plaintiff  was  entitled  to  recover  any  thing  against 
the  town,  they  might  allow  him  damages  for  the  full  amount  of 
injury  done  to  the  horses,  harnesses  and  wagon  ;  to  which  deleiul- 
ant  excepted.  There  was  evidence  tending  to  show  that  some  |;494 
of  the  money  which  plaintiff  claimed  to  have  lost  had  been  paid  to 
him  the  day  before,  for  third  persons,  but  the  evidence  also  tendexi 
to  show  that  he  was  a  common  carrier  and  received  this  money  as 
such ;  or  that  he  was  the  authorized  agent  of  the  parties  to  whom 
the  money  was  due  to  receive  it  for  them,  and  that  this  fact  was 
known  to  those  who  paid  him  the  money.  The  court  instructed 
the  jury  that,  if  they  found  the  defendant  liable  for  any  of  the 
money,  they  might  give  damages  for  the  whole  amount  he  lost ;  that 
ihey  might  give  exemplary  damages,  if,  in  their  judgment,  the  cir- 
cumstances  warranted  it ;  to  which  instructions  defendant  excepted. 
The  court  also  requested  the  jury,  if  they  found  for  the  plaiutifl^ 
to  state  the  several  items  of  which  their  general  verdict  should  ba 
made  up.  The  jury  returned  a  verdict  for  plaintiff  for  (678,  which 
they  certified  was  made  up  as  follows : 

For  damages  to  plaintiff's  peraoii  and  clothing $18  00 

For  damages  to  borsefl,  harnesses  and  wagon 00  00 

For  whole  amount  of  money  lost 005  00 

For  exemplary  damages 100  00 

$678  00 
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Which  verdict  the  defendant  moyes  to  set  aside.  The  qaeetions 
of  law  were  reaeryed. 

Small  £  Wiggiuy  for  defendai^t,  argued,  that  the  liability  of  the 
defendant  was  created  solely  by  statute  {Eastman  t.  Meredithy  36 
N.  H.  284 ;  Otis  v,  Strafford,  10  id.  352 ;  Famum  v.  Concord,  2  id. 
3y2 ;  Oriffin  v.  SanborfUon,  44  id.  246 ;  Mower  v.  Leicester,  9  Mass. 
250 ;  Harwood  y.  The  Oity  of  Lowell,  4  Gush.  310) ;  and  that  the 
statutes  should  be  construed  strictly  {Burnham  y.  Stevens,  33  N.H. 
247 ;  Ball  y.  Winchester,  32  id.  435),  and  should  not  be  interpreted 
to  include  the  money  which  plaintiff  lost.  1  Kent's  Oom.  462; 
Wood  y.  Adams,  35  N.  H.  32;  Harwood  y.  Lowell,  supra;  Ball  y. 
Winchester,  supra.  Plaintiff  was  only  a  bailee.  Squire  y.  HoUsfi^ 
hack,  9  Pick.  552 ;  Caswell  y.  Howard,  16  id.  562 ;  Brown  y.  Water" 
man,  10  Oush.  117.  Exemplary  damages  ought  not  to  be  allowed, 
against  towns,  for  neglect 

Hatch,  for  plaintiff,  cited  Conway  y.  Jefferson,  46  N.  H.  521; 
Wheeler  y.  Troy,  20  id  77;  EUiott  y.  Concord,  27  id.  204;  Corey  y. 
Bath,  35  id,  350 ;  Sedgw.  on  Dam.  569 ;  Littloford  y.  Biddeford, 
29  Me.  310;  Barron  y.  Cohleigh,  11  N.  H.  560;  2  GreenL  Ey., 
§§  614,  618 ;  Knight  y.  Foster,  89  N.  H.  582. 

Neshith,  J.  Under  section  1  of  chapter  69  of  the  general 
statutes  now  in  force  in  this  State,  '^  towns  are  made  liable  for 
damages  happening  to  any  person,  his  team  or  carriage,  trayeling 
upon  a  highway  or  bridge  thereon,  by  reasons  of  any  obstruction, 
defect,  insufficiency  or  want  of  repair,  which  renders  it  unsuitable  for 
the  trayel  thereon."  It  will  be  seen,  that  this  section  is  made  to  dif- 
fer slightly  from  the  first  section  of  chapter  37  of  the  Beyised 
Statutes.  The  words,  **  special  damage,^*  are  exchanged  for  the 
more  comprehensire  and  general  term  "damages,"  implying  any 
and  all  damages,  whether  specially  set  forth  in  the  plaintiff's  declar- 
ation or  not  Then  the  word  "  defect "  is  for  the  fii*st  time  intro- 
duced into  the  present  statute,  a  word  that  giyes  emphasis  and  ad- 
ditional strength  and  meaning  to  the  language  of  the  old  statute, 
yiz. :  "  oistrtLction,  insufficiency  or  want  of  repair.**  The  word  "  trav- 
eling 2ipon  a  highway  or  bridge,"  appear  to  be  used  here  foi^  the 
purpose  of  showing  that  it  was  the  object  of  this  section  of  the  law 
to  giye  a  remedy  to  the  person  hojiestly  and  pro^yerly  using  the  high- 
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inraj  or  bridge,  which  the  town  was  bound  to  maintein  and  keep  in 
«uitable  repair. 

The  defendants  counsel,  and  his  elaborate  brief  in  this  case,  con- 
tends thiit  the  court  shonld  give  a  more  limited  or  restrictiye  con- 
struction to  the  aforesaid  statute,  than  it  has  usually  received  fh>m 
the  courts  in  this  State. 

Our  decisions  in  cases  like  this  in  this  State  haye  sustained  the 
rule  of  giving  indemnity  for  injuries  to  property,  as  well  as  to  the 
person.  We  have  interpreted  the  word  damages  to  mean  here  a  com- 
pensation, recompense  or  satisfaction  to  a  party  plaintiff  for  an  injury 
actually  received  by  him  from  the  defendant  and  precisely  commen- 
surate with  the  injury,  whether  it  be  to  his  person  or  estate.  2 
GreenL  Ev.,  §  263. 

The  plaintiff  first  proving  the  defendant  to  be  in  fault,  or  a  wrong- 
doer, then  it  legitimately  follows  that  it  should  be  held  liable  for  the 
natural,  proximate  and  direct  consequences  of  its  default.  ButUr 
v.  Kentf  19  Johns.  223.  The  default  on  the  part  of  the  defendant 
in  this  case  was  a  failure  to  provide  a  sufficient  railing  at  the  side 
of  the  bridge,  which  it  was  liable  to  maintain,  and,  as  a  direct  result 
of  such  negligence,  this  accident  has  happened  to  plaintifil  In 
Massachusetts  it  has  been  held,  that  the  want  of  such  a  railing  at 
i,he  side  of  a  highway,  when  necessary  to  the  security  of  travelers, 
constitutes  a  legal  deficiency  in  tlie  way  within  the  meaning  of  their 
statute.  Williams  v.  Clinton^  28  Conn.  264 ;  Hayden  v.  Attlebaroiigh, 
7  Gray,  338. 

The  New  Hampshire  statute  has  received  a  similar  construction. 
Davis  V.  mil,  41  N.  H.  329;  Willey  v.  Portsmouth^  35  id.  303; 
Norris  v.  LitchJUldy  35  id,  271. 

The  question  of  liability  in  this  case  was  properly  submitted  to 
the  jury  to  find,  and  their  verdict  settled  the  fact  against  the 
defendant. 

We  do  not  understand  the  defendant's  counsel  to  complain  of  the 
compensation  given  by  the  jury  for  the  actual  bodily  injury,  but  he 
contends  against  the  allowance  more  especially  for  the  loss  of  the 
money  in  the  plaintiff's  pocket,  and  which  the  jury  have  found 
plaintiff  did  lose,  because  such  loss  was  the  proximate,  natural  or 
direct  consequence  of  such  accident 

In  our  view,  the  fair  and  reasonable  construction  of  our  statute 
requires,  or  necessarily  implies,  that  the  words  damage  which  shall 
happen  to  any  person,  includes  all  injury  to  property  as  well  as  per^ 
Vol.  VL— 67 
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Bon,  the  pecnniary  loss  to  the  pocket,  as  well  as  the  bodily  loss  of 
bone,  or  flesh  and  blood. 

Indemnity  for  damage  to  the  person,  therefbre,  includes  necessarily 
compensation  for  every  thing  then  on,  about  or  belonging  to  the 
person,  as  well  as  for  sJl  bodily  injuries,  which  are  proved  to  be  the 
result  of  the  accident.  The  faulty  negligence  of  the  defendant  in 
the  opinion  of  the  jury  brought  actual  injury  to  plaintiff's  person 
at  the  same  time  when  his  clothing  was  torn  and  his  money  lost 
The  plaintiff  also  realizes  loss  and  damage  of  his  money  all  trace- 
able to  the  same  procuring  cause,  and  without  evidence  of  want  of 
due  care  on  his  part,  and  shows  himself  so  far  justly  entitled  to  the 
beneficial  remedy  of  this  statute. 

The  law  generally  seeks  out  and  casts  its  burdens  or  penalties 
upon  the  party  who  is  first  and  most  guilty.  Culpable  negligence  is 
the  omission  to  do  something,  which  a  reasonable  and  prudent  man 
would  do,  or  the  doing  of  something  which  such  a  man  would  not 
do  under  the  circumstances  surrounding  each,  particular  case,  or  it 
is  the  want  of  such  care  as  men  of  ordinary  prudence  would  use 
under  similar  circumstances.  With  these  views,  we  hold  the  defend- 
ant responsible  equally  for  the  loss  of  plaintiff's  money,  clothing 
and  bodily  vigor. 

The  defendant  being  found  a  wrong-doer,  the  plaintiff  may  be 
regarded  as  bailee  both  of  the  horses  and  money,  and  in  that  capac- 
ity, holding  a  special  property  in  such  chattels,  and  sufficient  to 
entitle  him  to  recover  in  his  name  for  the  entire  injury.  A  bailee, 
having  a  special  property,  may  recover  the  whole  value  of  the 
property,  holding  the  value  beyond  his  own  interest  in  trust  for  the 
general  owner,  and  the  judgment  recovered  by  the  bailee  may  be 
pleaded  in  bar  to  any  action  that  might  be  afterward  brought  by 
the  general  owner  for  the  same  property.  2  Hilliard  on  Torts,  571 ; 
King  v.  Dunn,  21  Wend.  253 ;  Stanley  v.  Oayhrd,  1  Gush.  636 ; 
Sedgw.  on  Dam.  669;  Barron  v.  Cobleigh,  11  N.  H.  660;  Idttlefield 
V.  Biddeford,  29  Me.  320. 

,  It  has  been  recently  decided  that  the  words  team  or  carriage,  as 
expressed  in  this  statute,  are  meant  to  include  whatever  animal  or 
animals,  drew  or  carried  the  load,  and  their  harness,  also  to  load 
itself.     Conway  v.  Jefferson,  46  N.  H.  621. 

We  admit  the  principle  should  govern  this  case,  that  the  defend' 
ant  is  not  liable  for  any  injury  or  loss  of  which  a  defect  in  the 
bridge  is  not  the  proximate  or  direct  cause.    In  Vermont,  it  nas 
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been  held,  under  their  statute,  not  unlike  ours  in  this  State,  that 
where  a  party,  in  attempting  to  extricate  his  horse  from  a  hole  in  a 
defective  bridge  into  which  his  horse  stepped,  was  injured  by  the 
animal;  that  he  could  recover  against  the  town,  which  was  bound 
to  repair  the  bridge.  Stichney  v.  Maidstone,  30  Vt  738.  So  where 
a  traveler,  in  the  exercise  of  ordinary  care  and  prudence,  voluntarily 
leaped  from  his  carriage  because  of  its  near  approach  to  a  dangerous 
de/e(^  in  the  highway,  and  thereby  sustained  an  injury  —  the  town 
was  held  liable,  although  the  carriage  did  not  come  in  actual  contact 
with  the  defect  Lundv.  Tyiigsboro,  11  Cush.  563.  The  defects 
in  the  bridge  and  highway  were  the  proximate^  not  the  remote  causes 
of  the  injury  or  damage  in  these  cases,  no  more  than  was  the  want 
of  railing  on  the  bridge,  the  proximate  cause  of  the  loss  to  the 
plaintiff  in  the  case  before  us.  Thus  far,  we  are  inclined  to  sustain 
the  rulings  of  the  court,  and  the  special  finding  of  the  jury  giving 
the  actual  damages  of  $578  to  the  plaintiff. 

The  court  also  instructed  the  jury,  that  they  mig&t  give  exem- 
plary damages  if,  in  their  judgment,  the  circumstances  warranted  it ; 
to  which  the  defendant  excepted,  and  the  jury  found  as  exemplary 
damages  the  sum  of  $100.  We  are  aware  that  exemplary  or  vin- 
dictive damages  have,  under  instructions  of  the  court,  been  some- 
times given  by  juries  in  this  class  of  actions  against  towns.  In  this 
State  the  case  of  W}iipj>le  v.  WalpoUy  10  N.  H.  130,  is  referred  to  as 
the  leading  authority  to  justify  such  a  verdict  The  facts  in  that 
case  seem  to  have  made  out  a  case  of  gross  negligence,  therefore,  the 
plaintiff  seems  to  have  been  entitled  to  claim  a  hx^^r  compensation 
than  he  would  have  been  entitled  to,  had  the  agents  of  the  town 
exercised  more  diligence  in  meeting  the  just  claims  of  the  plaintiff*. 
It  appears  to  us,  the  true  measure  of  damages  should  be  limited  and 
measured  by  the  rule  to  one  fully  actual  compensation  for  the  injury 
received,  neither  more  nor  less.  Prof.  Greenleaf,  in  his  able  treatise 
on  this  subject,  well  remarks,  if  the  plaintiff's  injury  be  aggravated 
by  the  criminal  act  or  neglect  of  the  defendant,  by  evidence  of  reck- 
lessness, insolence,  wanton  or  malicious,  or  oppressive  violence,  and 
the  like  on  the  part  of  the  defendant,  all  such  conduct  should  be 
properly  considered,  in  estimating  the  plaintiff's  actual  damage, 
and  objects  to  making  up  a  larger  sum,  in  the  form  of  punitive  or 
vindictive  damages.  2  Oreenl.  Ev.  note  to  §  253.  Also,  §  273.  In 
a  recent  English  case  {Emhlen  v.  Myers,  6  Hurlst  &  Norm.  54) 
Justice  Pollock  says:  '^I  do  not  say  that  in  actions  for  negligent 
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there  shoald  be  vindidive  damagesy  such  as  are  Bometimes  giyen  in 
actions  of  trespasB,  but  the  measure  of  damages  shoald  be  diflEbrent 
aroording  to  the  nature  of  the  injury,  and  the  circumstanoeB  with 
which  it  is  aceompanied."  So  in  New  York^  in  the  case  of  Wattam 
T.  Mayor  of  New  Tork^  2  Hilt.  440,  the  court  there  say,  **  that  wheie 
the  crrcuniBtanoes  show  there  was  a  deliberate,  preoonoeiyed  or  posi- 
tiye  intefiHon  to  injure,  or  that  reckless  disregard  of  the  safety  of 
person  or  property  which  is^ually  Gvlpahle,  vindictive  damages  are 
allowable ;  but  in  oasBS  of  negligence,  simply,  the  rule  is  to  allow  tke 
actual  damages  only.  The  award  of  smart  money  in  mere  cases  of 
negligence  should  not  be  allowed.  Moody  y.  McDonald,'^  CaL  297 ; 
Morford  y.  Weodworth  7  Ind.  83 ;  14  La.  806. 

It  appears  that  the  negligence  found  here  is  not  of  that  aggra- 
Tated  character  which  justifies  the  allowance  of  exemplary  dam- 
ages ;  nor  do  we  belieye  it  to  be  necessary  or  proper,  in  actions 
generally  ag^nst  towns  under  our  statute,  to  instruct  the  jury  to 
allow  vindictive  damages  eo  nomine  ;  for  it  cannot  be  presumed  that 
towns  in  cases  of  this  kind  are  influenced  by  malice  when  accidents 
of  this  nature  occur ;  and,  if  the  circumstances  of  any  case  show 
eyen  gross  negligence,  it  appears  to  us  to  be  enough  for  the  jury,  in 
making  up  their  verdict,  to  give  all  the  actual  damages  the  plaintiff 
has  suffered  and  no  more ;  nor  do  we  think  that  the  legislature  ever 
contemplated  any  thing  more  than  a  full  indemnity  for  the  injury 
received  to  the  person  or  property,  by  their  statute  regulating 
this  subject. 

Hence,  we  overrule  the  case  of  Whipple  v.  Walpole,  as  a  case  of 
authority  on  this  point.  We  infer,  from  the  fact  that  our  present 
statute  gives  less  damages  than  were  allowed  by  the  provincial  act 
on  this  subject,  that  the  legislature  has  actually  intended  to  restrict 
them  to  a  compensation  equal  to  the  injury  in  all  cases.  The  vin- 
dictive or  exemplary  damages,  specially  found  by  the  jury,  will  be 
deducted  from  the  verdict  in  this  case,  and  judgment  is  rendered 
on  the  verdict  for  the  balance,  as  found  by  the  jury. 

Judgment  on  the  modified  xerdicL 
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Statb^  plaintifi;  y.  Pikb. 

(49N.H.80ak) 

Qimkui  km-^degr^ei  of  tn/urdar-^ juror '^cartfeitUnL    Non^eapert  wUneaa 

on  sanity. 

The  defendant  was  Indicted  for  nmider  under  a  statate  declaring  that  "  al] 
morder  committed  hj  polaon,  starving,  torture  or  other  deliberate  and  pre 
meditated  killing,  or  committed  in  perpetrating  robbery,  ia  murder  of  the 
first  degree."  ffM,  that  marder  committed  in  perpetrating  a  robbery  was 
murder  of  the  first  degree,  although  not  committed  with  a  "  deliberate  and 
premeditated  "  design  to  kill. 

Under  an  indictment,  alleging  that  the  accused  ^  feloniously,  willfully  and  of 
his  malice  aforethought,  did  kill  and  murder,"  the  defendant  may  be  con- 
▼icted  of  murder  in  the  first  degree  upon  proof  of  murder  by  a  deliberate 
and  premeditated  killing.    Dob,  J.,  and  Smith,  J.,  dissenting. 

Whether  a  juror  is  indifferent,  and  whether  a  confession  was  made  in  conse 
'  quenoe  of  inducements,  are  questions  of  fact  to  be  decided  by  the  court  ai 
the  trial,  and  that  decision  is  finaL 

Witnesses  who  are  not  experts  cannot  give  their  opinion  on  the  question  of 
sanity.    Dos,  J.,  dissenting. 

Indictment  against  Josiah  L.  Pike,  for  murder,  tried  before  Per- 
LET,  0.  J.,  and  Doe,  J.,  October  term,  1868.  The  defendant  ivas 
found  guilty  of  murder  in  the  first  degree,  upon  the  following  indict- 
ment: 

"STATE  OF  NEW  HAMPSHIRE, 

Rockingham,  ss  : 

At  the  supreme  judicial  court,  holden  at  Portsmouth,  within  and  for 
the  county  of  Rockingham  aforesaid,  on  the  third  Tuesday  of  Octo- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
eight,  the  grand  jurors  for  the  State  of  New  Hampshire  upon  their 
oath  present  that  Josiah  L.  Pike,  late  of  Newburyport,  in  the  county 
of  Essex  and  commonwealth  of  Massachusetts^  yeoman,  on  the 
seventh  day  of  May,  in  the  year  of  our  Lord  one  thousand  eigh  t 
hundred  and  sixty-eight,  at  Hampton  Falls,  in  the  county  of  Rock- 
ingham aforesaid,  with  force  and  arms,  in  and  upon  one  Thomas* 
Brown,  -  feloniously,  willfully  and  of  his  malice  aforethought^  Jid 
make  an  assault,  and  that  the  said  Josiah  L.  Pike,  with  a  certain 
«ze  of  the  value  of  one  dollar,  which  he,  the  said  Josiah  L.  Pike. 
in  both  his  hands,  then  and  there,  had  and  held,  him  the  said 
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Thomas  Brown,  in  and  upon  the  left  side  of  the  head  of  him,  the 
said  Thomas  Brown,  then  and  there,  feloniously,  willfully  and  of 
his  malice  aforethought,  did  strike  and  beat,  giving  to  the  said 
Thomas  Brown,  then  and  there,  with  the  axe  aforesaid,  and  by  the 
stroke  aforesaid,  in  the  manner  aforesaid,  in  and  upon  the  left  side 
of  the  head  of  him,  the  said  Thomas  Brown,  one  mortal  wound  of 
the  length  of  four  inches  and  of  the  depth  of  one  inch,  of  which 
said  mortal  wound  the  said  Thomas  Brown,  from  the  said  seventh 
day  of  May  aforesaid,  in  the  year  aforesaid,  until  the  thirteenth  day 
of  the  same  month  of  May,  in  the  year  aforesaid,  at  Hampton  Falls 
aforesaid,  did  languish,  and  languishing  did  live,  on  which  said  thir- 
teenth day  of  May  aforesaid,  in  the  year  aforesaid,  the  said  Thomas 
Brown,  at  Hampton  Falls  aforesaid,  in  the  said  county  of  Booking- 
ham,  of  the  wound  aforesaid,  died. 

''And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  Josiah  L.  Pike,  him,  the  said  Thomas  Brown,  on  the 
said  seventh  day  of  May  aforesaid,  in  the  year  aforesaid,  at  Hamp- 
ton Falls  aforesaid,  in  the  said  county  of  Bockingham,  in  manner 
and  form  aforesaid,  feloniously,  willfully  and  of  his  malice  afore- 
thought, did  kill  and  murder,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  :1 
the  State/' 

The  chief  justice  instructed  the  jury  that  if  the  defendant  mur- 
dered said  Brown  by  deliberate  and  premeditated  killing,  or  in  per- 
petrating or  attempt  to  perpetrate  robbery,  the  verdict  should  be 
guilty  of  murder  in  the  first  degree,  to  which  instructions  defendant 
excepted.  A  jury  was  obtained  without  calling  all  the  jurors  in 
attendance.  The  defendant  peremptorily  challenged  sixteen.  The 
defendant  excepted  to  the  ruling  of  the  court,  allowing  the  State 
to  set  aside  one  juror  without  assigning  cause,  after  he  had  been 
examined,  on  oath,  by  counsel  on  both  sides,  and  defendant's  coun- 
sel had  stated  that  they  did  not  object  to  his  being  sworn  as  a  juror. 
It  was  within  the  knowledge  of  the  court  that  this  juror  was  a 
relation  of  one  of  the  defendant's  counsel.  J.  F.  Tenney,  drawn 
as  juror,  testified  as  follows :  "  I  read  the  reports  in  the  newspaper, 
and  from  them  derived  the  impression  that  the  defendant  was 
guilty ;  taking  those  reports  to  be  true  I  should  think  the  defend- 
ant guilty,  but  I  pay  little  attention  to  such  reports;  notwithstaLil- 
ing  what  I  read  in  the  newspaper,  and  the  impression  I  received 
from  the  reading  of  it,  I  think  I  could  try  the  defendant,  on  the 
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evidence,  without  prejudice ;  I  think  I  have  no  opinion  or  impres- 
sion which  would  preyent  me  from  trying  him  impartially  on  the 
cidence." 

Upon  this  testimony  the  court  found,  as  a  matter  of  fact,  that  said 
I  iuney  was  indifferent,  and  he  was  sworn  as  a  juror,  and  defendant 
excepted. 

)ue  Leavitt,  keeper  of  the  jail  to  which  defendant  was  committed 
by  a  magistrate,  testified  as  follows :  "  I've  no  recollection  that  I 
told  him  it  would  be  better  for  him  if  there  wiis  an  accomplice 
found ;  he  may  have  inferred  that  it  would  be  better  for  him  if  an 
accomplice  were  found.  I  possibly  may  have  told  him  so,  but  I 
have  no  recollection  of  it  I  did  not,  at  any  time,  hold  out  any 
inducement  to  him  to  make  a  confession.  At  the  time  he  made  the 
statement  and  before  he  made  it,  I  told  him  I  might  be  obliged  to 
testify  to  it,  and  it  might  go  against  him.'' 

Upon  this  testimony  the  court  ruled  that  a  confession  made  by 
defendant  to  Leavitt  wus  not  made  in  consequence  of  inducement 
held  out  by  leavitt,  and  Leavitt  was  allowed  to  testify  to  such  con- 
fession and  defendant  excepted. 

Witnesses,  not  experts,  were  allowed  to  testify  for  the  State,  that, 
at  different  times,  defendant  was,  and  was  not,  intoxicated,  and  did, 
and  did  not,  appear  to  be  under  the  influence  of  intoxicating  liquor, 
and  defendant  excepted.  Witnesses,  not  experts,  called  by  the 
defendant  ^vere  not  allowed  to  testify  that,  from  their  observations 
of  his  appearance  and  conduct  before  the  alleged  murder,  they 
formed  the  opinion  that  he  was  insane,  and  defendant  excepted. 

A  witness,  called  by  defendant,  testified  that  a  few  days  before 
the  alleged  mai*der  the  defendant  came  to  the  witness'  shop  in 
Newburyport,  and  said  and  did  various  things  there,  and  that  the 
witness  shut  up  his  shop  and  started  to  go  away.  The  defendant 
ofiered  to  prove  by  this  witness  that  the  reason  of  his  shutting  up 
his  shop  and  starting  to  go  away,  was  that  he  was  afraid  of  defend- 
ant on  account  of  his  excited  and  wild  appearance  and  conduct  on 
that  occasion.  The  court  excluded  the  evidence  and  defendant 
excepted.  Another  Avitness,  called  by  defendant,  testified  to  the 
appearance  and  conduct  of  defendant  at  another  time  when  they 
retired  to  the  same  bed  in  the  .evening,  and  that  witness  rose  after 
defendant  went  to  sleep,  and  went  to  sleep  in  another  bed.  The 
defendant  offered  to  prove  by  this  witness  that  the  reason  of  hia 
going  to   another  bed   was,  that  he  was   afraid  of  defendaiit  on 
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fusconnt  of  his  excited  and  wild  appearance  and  conduct  on  that 
occasion.    The  court  excluded  the  evidence  and  defendant  excepted. 

The  defendant's  counsel  claimed  that  the  defendant  was  irrespon- 
sible by  reason  of  a  species  of  insanity  called  dipsomania.  The 
oonrt  instructed  the  jury,  as  requested  by  the  defendant,  that,  if 
ihcy  found  that  the  defendant  killed  Brown  in  a  manner  that  would 
be  criminal  and  unlawful  if  the  defendant  were  sane  —  the  verdict 
ihonld  be  ^'  not  guilty  by  reason  of  insanity/'  if  the  killing  was 
the  offspring  or  product  of  mental  disease  in  the  defendant ;  that 
neither  delusion  nor  knowledge  of  right  and  wrong,  nor  design  or 
cunning  in  planning  and  executing  the  killing  and  escaping  or 
avoiding  detection,  nor  ability  to  recognize  acquaintances,  or  to 
labor  or  transact  business  or  manage  affairs,  is,  as  a  matter  of  law, 
a  test  of  mental  disease ;  but  that  all  symptoms  and  all  tests  of 
mental  disease  are* purely  matters  of  fact  to  be  determined  by  the 
jury.*' 

The  court  also  instructed  the  jury  that  whether  there  is  such  a 
mental  disease  as  dipsomania,  and  whether  defendant  had  that  dis- 
ease, and  whether  the  killing  of  Brown  was  the  product  of  such 
disease,  were  questions  of  fact  for  the  jury,  to  which  instruction  the 
iefendant  excepted. 

The  defendant  requested  the  court  to  instruct  the  jury  that  the 
sanity  —  the  mental  capacity  of  the  defendant  to  commit  any  crime 
charged  in  the  indictment — is  a  fact  to  be  proved  by  the  State  be- 
yond all  reasonable  doubt ;  that  there  is  no  legal  presumption  of 
sanity  which  can  have  any  weight  with  the  jury  as  a  matter  of  law ; 
that  there  is  no  legal  presumption  of  sanity  which  is  a  substitute 
for  evidence,  or  which,  as  a  matter  of  law,  affects  the  burden  of 
proof  in  criminal  cases.  The  court  declined  so  to  instruct  the  jury 
and  defendant  excepted. 

The  court  instructed  the  jury  that  every  person  of  mature  age  ia 
presumed  to  be  sane,  until  there  is  evidence  tending  to  show  insan- 
ity;  but,  when  there  is  evidence  coming  from  either  side  tending  to 
show  insanity,  then  the  State  must  satisfy  the  jury  beyond  reason- 
able doubt  that  the  prisoner  is  sane;  to  which  instructions  the 
defendant  excepted. 

The  defendant  moved  to  set  aside  the  verdict,  the  court  overruled 
the  motion,  and  the  defendant  filed  this  bill  of  exceptions,  which 
was  allowed  and  signed  by  the  court 
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OoodoK  £  Frinkf  for  respondent. 
Attamey-Oeneral  and  Solicitor,  for  State. 

Smith,  J.  '^  All  mnrder  committed  by  poison,  stftrying,  tortnre^ 
or  other  deliberate  and  premeditated  killing,  or  committed  in  per- 
petrating, or  attempting  to  perpetrate,  arson,  rape,  robbery  or  bur- 
glary, is  murder  of  the  first  degree ;  and  all  murder,  not  of  the  first 
degree,  is  of  the  second  degree."    Gen.  Stat,  oh.  264,  §  1. 

*^  If  the  jury  shall  find  any  person  guilty  of  murder,  they  shall, 
by  their  yerdict,  find  also  whether  it  is  of  the  first  or  second  degree.^ 
Gen.  Stat.,  ch.  264,  §  2. 

^'  If  any  person  shall  plead  guilty  to  an  indictment  for  murder,  the 
court  having  cognizance  of  the  offense  shall  determine  the  degree.'' 
Gen.  Stat,  ch.  264,  §  3. 

^'In  indictments  for  causing  the  death  of  any  person,  it  is  not 
necessary  to  set  forth  the  manner  in  which  or  the  means  by  which 
the  death  of  the  deceased  was  caused ;  but  it  is  sufficient,  in  eveiy 
indictment  for  murder,  to  charge  that  the  defendant  did  feloniously, 
willfully,  and  of  his  malice  aforethought,  kill  and  murder  the 
deceased,  and  in  every  indictment  for  manslaughter  to  charge  that 
the  defendant  did  feloniously  kill  and  slay  the  deceased.''  Gen. 
Stat,  ch.  242,  §  14.   . 

I.  The  re8X)ondent  takes  the  position  that  murder  committed  in 
perpetrating  a  robbery  is  not  murder  of  the  first  degree,  unless  com- 
mitted with  a  deliberate  and  premeditated  design  to  kill. 

This  is  untenable.  The  term  "  murder "  in  section  1,  chapter 
264,  Gen.  Stat,  is  intended  to  include  all  kinds  of  unlawful  killing 
which  were  murder  at  common  law,  or,  in  other  words,  "  the  several 
offenses  which  are  included  under  the  general  denomination  of  mur- 
der," at  common  law.  At  common  law,  the  killing  of  a  man,  while 
the  slayer  was  engaged  in  perpetrating  a  robbery,  was  murder. 

The  legislature  did  not  intend  that  this  species  of  killing  should 
be  murder  of  the  first  degree  only  when  accompanied  by  a  deliberate, 
premeditated  design  to  kill ;  for  if  such  a  design  had  been  a  neces- 
sary ingredient  to  constitute  murder  of  the  first  degree,  the  latter 
part  of  section  first  would  not  have  been  added. 

If  killing,  in  the  perpetration  of  a  robbery,  was  murder  of  the  first 
degree  only  when  accompanied  with  such  a  design,  it  was  alretidv 
Vol.  VL  — 68 
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included  under  the  words,  ^'  other  deliberate  and  premeditated  kill- 
ing/' and  nothing  further  need  have  been  said  about  it 

Section  first,  as  construed  by  respondent,  would  read  substantially 
tlius;  "All  murder  committed  by  deliberate  and  premeditated  kill- 
ing, or  committed  by  deliberate  and  premeditated  killing  in  perpe- 
trating robbery,  is  murder  of  the  first  degree."  We  think  the 
meaning  of  the  section  better  expressed  by  the  following  reading : 
^  All  kinds  of  unlawful  killing  which  constituted  murder  at  commcm 
law,  if  committed  by  poison,  starving,  torture  or  other  deliberate  and 
premeditated  killing,  or  if  committed  in  perpetrating  or  attempting 
to  perpetrate  arson,  rape,  robbery  or  burglary,  constitute,  under  this 
statute,  murder  of  the  first  degree;  and  all  other  kinds  of  unlawful 
killing  which  constituted  murder  at  common  law,  constitute,  under 
this  statute,  murder  of  the  second  degree.'' 

11.  Did  the  indictment  charge  murder  by  deliberate  and  premedi- 
tated killing,  or  in  perpetrating  robbery  ?  If  not,  the  instructions 
to  the  jury  were  erroneous. 

The  indictment  is  in  the  form  prescribed  by  statute.  Oen.  Stat, 
ch.  242,  §  14.  This  is  the  common-law  form,  and  probably  the 
only  one  used  in  this  State,  either  before  or  since  the  statute  divid- 
ing murder  into  two  degrees.  We  presume  that  several  persons 
have  been  executed  in  this  State  who  were  convicted  of  murder  in 
the  first  degree  under  a  similar  indictment  and  upon  similar 
instructions. 

But,  notwithstanding  these  facts,  a  plausible  argument  may  be 
made  in  support  of  the  position,  that  this  indictment  does  not 
charge  murder  by  deliberate  and  premeditated  killing,  and  that, 
therefore,  proof  of  such  killing  will  not  justify  a  verdict  of  murder 
in  the  first  degree  under  this  indictment 

Prior  to  the  statute  of  23  Henry  VIII,  all  felonious  homicides 
were  of  one  sort.  That  statute  made  a  distinction  between  homi- 
cides committed  willfully,  "  of  malice  prepensed,"  and  those  not  so 
committed.  The  former  are  now  designated  by  the  term  "  murder," 
the  latter  by  "  manslaughter."  The  practice  has  been,  in  charging 
manslaughter,  to  allege  the  act  to  have  been  done  "  feloniously,"  or 
"  willfully  and  feloniously ; "  in  charging  murder  to  allege  it  to  have 
been  done  "  feloniously,  willfully  and  of  his  malice  aforethought" 
The  words  "  malice  aforethought,"  long  ago  acquired  in  law  a 
9et  tied  meaning,  somewhat  different  from  their  popular  signification. 
In  their  legal  sense,  these  words  do  not  import  an  actual  intention 
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to  kill  the  (leceasecL  '^  Malice,  although  in  its  popular  sense  it 
means  hatred,  ill-will  or  hostility  to  another,  yet,  in  its  legal  sense^ 
has  a  very  different  meaning,"  perhaps  well  expressed  by  the  words, 
**  a  wrong  motive  of  any  kind ;  "  it  signifies  **  the  willful  doing  of 
an  injurious  act  without  lawful  excuse."  So,  "  malice  aforethought  " 
**  is  not  so  properly  spite  or  malevolence  to  the  deceased  in  particular, 
as  any  evil  design  in  general,  the  dictate  of  a  wicked,  depraved  and 
malignant  heart;  uti  disposition  a /aire  un  viale  c/iose;  and  it  may 
be  either  express  or  implied  in  law."  4  Black.  Com.  198.  It  "  does 
not  mean  premeditated  personal  hatred  or  revenge  against  the  per- 
son killed,  but  it  means  that  kind  of  unlawful  purpose  which,  if 
])ersevered  in,  must  produce  mischief,  such  as  if  accompanied  with 
those  circumstances  that  show  the  heart  to  be  perversely  wicked,  is 
adjudged  to  be  proof  of  malice  prepense."  Lord  Denmax,  C.  J., 
in  Regina  v.  Tyler,  8  Carr.  &  Payne,  616. 

Within  a  comparatively  recent  period  statutes  have  been  enacted 
in  this  and  other  jurisdictions,  similar  to  the  statute  now  in  force 
here,  classifying  certain  kinds  of  murder  under  the  head  of  "  mur- 
der of  the  first  degree,"  and  all  other  kinds  under  ^'  murder  of  the 
second  degree ; "  there  being  a  wide  difference  in  the  punishmentf 
provided  by  the  statute  for  the  two  degrees. 

The  words  "  deliberate  and  premeditated  killing,"  used  in  the 
statute,  obviously  mean  something  more  than  the  expression 
** malice  aforethought"  construed  in  its  legal  signification;  they 
import  an  intent  to  take  the  life  of  the  deceased. 

Since  the  passage  of  this  statute,  can  a  respondent,  indicted  for 
murder  "with  malice  aforethought,"  be  convicted  of  murder  in  the 
first  degree  upon  proof  of  "  deliberate  and  premeditated  killing?" 

On  the  one  hand  it  is  urged  that  the  stream  cannot  rise  higher 
than  its  fountain  —  the  verdict  cannot  go  beyond  the  indictment; 
that,  as  in  an  action  of  debt,  the  plaintiff  shall  not  recover  more 
than  the  demand  laid  in  the  declaration,  nor  have  judgment  even 
for  that  demand,  unless  his  declaration  alleges  such  facts  and  cir* 
cumstances  as  show  him  entitled  to  it;  so  in  criminal  cases  the 
State  cannot  ask  the  jury  to  find  the  respondent  guilty  of  an 
offense  with  which  he  has  not  been  charged ;  that  every  circum- 
stance which  affects  the  punishment,  as  provided  by  law,  must  be 
alleged  in  the  indictment;  that,  when  a  statute  prescribes  a  punish- 
ment for  larceny  of  property  of  the  value  of  $20,  more  severe  than 
that  prescribed  for  larceny  of  property  under  that  value  (see  Gen, 


540  NEW  HAMPSHIRE, 

State  V.  Pike. 

Stat,  ch,  260,  §§  3^-5),  the  jury  cannot,  upon  the  trial  of  an  indict- 
ment alleging  larceny  of  property  of  the  value  of  $15,  find  the 
respondent  guilty  of  stealing  property  of  the  value  of  $25,  or,  if 
they  do,  the  court  can  only  inflict  the  sentence  prescribed  for  steal- 
ing less  than  120  in  value;  that^ although  formerly  the  premedita- 
tion did  not  affect  the  punishment,  and,  therefore,  need  not  have 
been  alleged,  yet,  if  it  9iow  affects  it,  the  indictment  must  allege  it, 
else  the  jury  cannot  find  it;  that  whether  the  two  degrees  of  mur- 
der are,  technically  speaking,  distinct  and  different  crimes  or  not, 
yet,  practically,  there  is  a  wider  gulf  between  them,  so  far  as  the 
punishment  is  concerned,  than  between  any  other  two  kindred 
offenses  known  to  the  law,  the  difference  being  that  between  life  and 
death. 

On  the  other  hand  it  is  urged  that  the  statute  creates  no  new 
offense ;  that  murder  of  the  first  and  mui"der  of  the  second  degree 
are  not  two  distinct  crimes,  the  statute  merely  dividing  murder  into 
two  degrees;  that  the  punishment  for  the  higher  grade  of  the  crime 
is  not  changed ;  that  all  which  the  statute  does  is  to  provide  the 
milder  punishment  of  imprisonment  for  murder  of  the  second 
degree,  all  murder  having  before  been  punishable  by  death ;  that 
the  statute  only  specifies  certain  things,  which,  if  found  by  the  jury, 
shall  require  them  to  bring  in  a  verdict  subjecting  the  prisoner  to 
death,  while,  if  they  are  not  so  found,  the  verdict  shall  be  ens 
authorizing  imprisonment  merely. 

The  numerical  weight  of  authority  is  decidedly  in  favor  of  the 
latter  view.  It  is  sustained  by  decisions  in  Maine  {State  v.  Verrill^ 
54  Me.  408),  in  Pennsylvania  {Com,  v.  Flanagan,  7  W.  &  S.  415), 
in  Massachusetts  {Green  v.  Com,,  12  Allen,  155),  in  Texas  {Gehrke 
V.  State,  13  Tex.  568),  in  Virginia  (1  Va.  Cases,  310 ;  2  id.  387 ;  14 
Grat.  592),  and  in  California  {People  v.  Murray,  10  Cal.  309) ;  also 
by  decisions  of  a  majority  of  the  court  in  New  York  {Fitzgerrold  v. 
People,  37  N.  Y.  413,  685)  and  in  Tennessee  {Mitchell  v.  State,  8 
Yerg.  514),  and  the  same  doctrine  is  re-affirmed  in  New  York  in 
Kennedy  v.  The  People,  39  N.  Y.  245. 

On  the  opposite  side  are  the  decisions  in  State  v.  Jones,  20  Mo 
58  (based,  in  a  great  degree,  upon  the  practice  in  that  State),  and  the 
decision  in  Foute  v.  State,  4  G.  Greene  (Iowa),  500 ;  which  has  been 
seriously  questioned,  if  not  overruled,  in  the  subsequent  case  of 
Staie  V.  Johnson,  8  Iowa,  525.  There  are  also  the  dissenting  opin« 
ions  of  Pbok,  J.,  8  Yerg.  534,  and  Bacon,  J.,  37  N.  Y.  685. 
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Wharton,  in  his  American  Criminal  Law,  and  in  his  work  on 
homicide,  lays  down  the  rule  contended  for  bj  the  State^  but  with- 
out any  discussion.    See  1  Whart  Am.  Crim.  Law,  §  1115. 

Bishop,  in  his  work  on  Criminal  Procedure,  discusses  the  quee* 
ti  m  elaborately,  and  argues  strongly  in  favor  of  the  opposite  view. 
2  Bishop  on  Crim.  Procedure  (1st  ei),  §§  662-697;  Bishop's  First 
Book  of  the  Law,  §  401. 

It  may  be  questionable  whether  section  14  of  chapter  242,  general 
statutes,  prescribing  the  form  of  indictment  for  murder,  can  avail 
the  State  on  this  point.  That  statute  does  not  provide  that  the 
words  '^  malice  aforethought,''  when  used  in  indictments  for  murder, 
shall  be  construed  according  to  their  popular  meaning.  In  the 
4ibsence  of  such  a  proviso,  these  words,  having  acquired  a  definite 
meaning  at  common  law,  must  be  understood  as  having  this  com- 
mon-law meaning  affixed  to  them  when  used  in  the  statute,  although 
such  legal  meaning  may  differ  from  their  literal  sense,  or  from  their 
meaning  when  used  in  common  conversation.  See  Mayo  v.  Wilson^ 
1  N.  H.  53,  55 ;  Thurher  v.  Blackhourne,  id.  242,  243. 

If,  then,  these  words  do  not,  in  their  legal  meaning,  imply  a  de- 
liberate and  premeditated  design  to  kill,  can  they  be  construed  as 
sufficiently  charging  such  a  design,  merely  because  the  legislature 
has  authorized  their  use  in  their  legal  meaning  ? 

And,  if  they  do  not  charge  that  offense,  can  the  legislatuic 
authorize  a  conviction  for  that  offense  under  this  form  of  indict 
ment  ?    The  accused  has  a  constitutional  right  to  have  the  offense 
plainly  and  substantially  described  in  the  indictment.    See  1  Bishop 
on  Crim.  Procedure  (1st  ed.),  §§  403-406. 

A  majority  of  the  court  think  that,  under  this  indictment,  the 
respondent  can  be  convicted  of  murder  in  the  first  degree  upon 
proof  that  he  murdered  Brown  by  deliberate  and  premeditated  ktll- 
ing ;  I  am  unable  to  assent  to  this  view ;  and  I  am  authorized  to 
say  that  Judge  Doe  does  not  concur  in  the  opinion  of  the  majority 
on  this  point 

Under  this  indictment  the  respondent  dan  oe  convicted  of  mur- 
der iu  the  first  degree,  upon  proof  of  murder  committed  in  the  per- 
petration of  a  robbery.  The  words  "malice  aforethought,"  in  their 
legal  sense,  well  describe  the  motive  necessary  to  be  proved  in  such 
a  case,  which,  as  we  have  just  held,  does  not  involve  the  idea  of  a 
deliberate  and  premeditated  design  to  kill  the  deceased. 

III.  The  constitutionality  of  the  statute  allowing  the  State  two 
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peremptory  ohallenges  has  just  been  afitened  in  State  y.  Wilson,  48 
N.  H.  398 ;  see,  also.  Cam.  y.  Dorsey,  103  Mass.  413. 

The  order  in  which  the  parties  shall  exercise  the  right  of  chal- 
lenge is  within  the  discretion  of  the  court  at  the  trial  term,  and 
theii  ruling  on  this  point  is  not  inatter  for  exception.  See  Doe,  J., 
in  Boardmnn  y.  Woodman,  47  N.  H.  120, 144. 

IV".  The  question  whether  Tenney  was  "  indifferent,''  was  one  of 
&ct  to  be  decided  by  the  court  at  the  triaL  See  Rollins  y.  Amss,  2 
N.  H.  360;  State  y.  Howard,  17  id.  171,  191,  192;  March  t. 
Portsmouth  <&  Concord  Railroad,  19  id.  372;  the  court  are  ''the 
triers"  of  this  question,  and  their  decision  stands  like  the  yerdict 
of  a  jury,  to  be  reyersed  only  when  it  is  manifestly  against  law  and 
eyidence.  Such  ground  for  reyersal  does  not  exist  in  this  case. 
The  decision  seems  correct.  Without  attempting  to  reyiew  or 
reconcile  the  numerous  cases  on  this  topic  (see  1  Bishop  Grim.  Pro- 
cedure, §  771,  note ;  2  Whart  Am.  Crim.  Law,  §§  2976-3016),  it  is 
sufficient  to  say  that  we  adopt  the  yiews  expressed  by  Shaw,  G.  J., 
in  Com.  y.  Webster,  6  Gush.  295,  297,  298.  "  The  statute  intended 
to  exclude  any  person  who  had  made  up  his  mind,  or  formed  a 
judgment  in  adyance,  in  fayor  of  either  side.  Yet  the  opinion  or 
judgment  must  be  some  thing  more  than  a  yague  impression, 
formed  from  casual  conyersation  with  others,  or  from  reading  im- 
perfect, abbreviated  newspaper  reports.  It  must  be  such  an  opinion, 
upon  the  merits  of  the  question,  as  would  be  likely  to  bias  or  pre- 
vent a  candid  judgment  upon  a  full  hearing  of  the  evidence.  If 
one  had  formed  what,  in  some  sense,  might  have  been  called  an 
opinion,  but  which  yet  fell  far  short  of  exciting  any  bias  or  preju- 
dice, he  might  conscientiously  discharge  his  duty  as  a  juror."  See, 
also,  Parkee,  G.  J.,  in  State  v.  Howard,  17  N.  H.  171, 194,  195. 

V.  Whether  the  confession  by  the  respondent  to  Leavitt  was 
made  in  consequence  of  inducement  held  out  by  Leavitt  was  a 
question  of  fact  to  be  decided  by  the  judges  who  presided  at  the 
trial ;  and  their  finding  upon  this  question  is  a  finality  as  much  as 
the  verdict  of  a  jury  upon  a  question  of  fact  See  State  v.  Squires, 
48  N.  H.  364.  The  respondent  has,  therefore,  no  ground  of  excep- 
tion to  the  admission  of  the  confession. 

VI.  The  evidence  as  to  intoxication  was  not  objectionable.  Peo* 
nle  V.  Eastwood,  14  N.  Y.  562,  and  Gahagan  v.  Boston  <6  Lowell 
R,  /?.  Cb ,  1  Allen,  187,  directly  sustain  the  ruling ;  see,  also,  WJiitter 
T.  Franklin,  46  N.  H.  23,  and  cases  there  cited ;  State  y.  Slunbom 
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46  id.  497.  Intozioation  is  a  fact  open  to  the  obseryation  of 
every  man;  and  no  '^  special  skill  or  learning ''  is  requisite  to  dis- 
cern it. 

YII.  A  majoritj  of  the  court  are  not  disposed  to  oyerrule  the 
yery  recent  decision,  in  Boardman  y.  Woodmany  47  N.  H«  120,  that 
witnesses  who  are  not  ezx>erts  cannot  giye  their  opinions  on  the 
qiiestion  of  sanity. 

Under  this  yiew  of  the  law,  the  reasons  which  induced  witnesses 
to  leave  the  respondent  were  properly  excluded.  Probably  the 
practical  result  of  a  contrary  ruling  would  be  to  allow  the  witnesses 
to  give  their  opinions  on  sanity.  They  were  allowed  to  describe 
the  respondent's  appearance,  and  his  and  their  conduct  It  was 
for  the  jury  to  say  what  inferences  should  be  drawn  from  the  facts 
described.  A  similar  exception  was  overruled  in  Boardman  v.  Wood* 
man,  47  N.  H.  120, 121. 

VIII.  The  court  instructed  the  jury  "  that  whether  there  is  such 
a  mental  disease  as  dipsomania,  and  whether  defendant  had  that 
disease,  and  whether  the  killing  of  Brown  was  the  product  of  such 
disease,  were  questions  of  fact  for  the  jury.** 

This  was  correct  If  there  are  any  diseases  whose  existence  is  so 
much  a  matter  of  history  and  general  knowledge  that  the  court 
may  properly  assume  it  in  charging  a  jury,  dipsomania,  certainlyi 
does  not  fall  within  that  class.  The  court  do  not  profess  to  have 
the  qualifications  of  medical  experts.  Whether  there  is  such  a 
disease  as  dipsomania  is  a  question  of  science  and  fact,  not  of  law. 

IX.  Wliether  the  presumption  of  sanity  is  one  of  law  or  fact  (a 
point  on  which  contradictory  views  have  been  expressed  in  recent 
cases  in  this  State;  see  Bell,  0.  J.,  in  Perkins  v.  Perkins,  39  N.  H. 
163, 170, 171 ;  Bellows,  J.,  in  State  v.  Bartlett,  43  id.  224,  230 ; 
instructions  to  jury  by  Bartlett,  J.,  in  Boardman  v.  Woodman,  47 
id.  120,  123),  or  a  mixed  presumption  of  law  and  fact  (see  Sutton  v. 
Sadler,  3  Com.  Bench,  N.  S.  87),  as  in  many  cases  ''  a  question 
merely  verbal;  a  question  of  the  propriety  of  certain  forms  of 
expression." 

If  it  be  merely  a  presumption  of  fact,  it  is,  nevertheless,  a  pre- 
sumption drawn  from  the  common  experience  of  mankind,  which 
the  court  were  well  warranted  in  calling  the  attention  of  the  jury 
to ;  and  it  is  a  presumption  which  the  jury  would  inevitably  have 
made  whether  the  court  had  referred  to  it  or  not  For  these  reasons 
we  tnink  the  refusal  to  charge,  '^that  there  is  no  legal  presump- 


^14  NEW  HAMPSHIRE, 

State  T.  Pike. 

tion  which  can  hare  any  weight  with  the  jary  as  matter  of  Iaw,^ 
•eould  not  have  materially  prejudiced  the  respondent 

The  court  also  declined  to  instruct  the  jury  "  that  there  is  no 
legal  presumption  of  sanity  which  is  a  substitute  for  evidence.'' 

We  thinR  that  the  presumption  of  sanity,  whether  it  be  a  pre- 
sumption  of  law  or  of  fact,  is,  in  one  sense,  ^'  a  substitute  for  evi* 
dence."  "  The  general  presumption  of  sanity  is  sufficient  prima 
facie  evidence  of  that  fact"  to  warrant  a  finding  of  sanity  where  no 
-evidence  is  introduced  tending  to  show  insanity. 

The  other  instructions  requested  on  this  point  (see  Siaie  v.  Bart' 
letty  43  N.  H.  224)  were  substantially  induded  in  the  instructione 
given. 

Bxcepiiofu  overrtML 

Doe,  J.,  dissenting.  I.  Witnesses,  not  experts,  called  by  the 
defendant,  were  not  allowed  to  testify  that,  fix^m  their  observations 
of  his  appearance  and  conduct  before  the  alleged  murder,  they 
formed  the  opinion  that  he  was  insane.  This  testimony  should  have 
been  received. 

In  England  no  express  decision  of  the  point  can  be  found,  for  the 
reason  that  such  evidence  has  always  been  admitted  without  objec- 
tion. It  has  been  universally  regarded  as  so  clearly  competent  tiiat 
it  seems  no  English  lawyer  has  ever  presented  to  any  court,  any 
objection,  question  or  doubt  in  regard  to  it.  But  in  Wright  v. 
TcUJiam,  5  01.  &  Pin.  670 ;  S.  0.,  4  Bing.  (N.  C.)  489,  the  question  was 
involved  in  such  a  manner,  and  the  number  and  strength  of  the 
judicial  opinions  were  such,  as  to  make  that  case  an  authority  of 
the  greatest  weight  in  favor  of  the  competency  of  the  evidence. 

In  addition  to  that  case  and  the  other  English  authorities  oited  in 
Boardman  v.  Woodman^  47  N".  H.  144,  are  Lowe  v.  Jolliffey  1  W.  BL 
365 ;  Attorney- General  v.  Parnther,  3  Br.  C.  0.  441,  442 ;  King  v. 
Arnold,  16  St.  Tr.  695,  706,  707,  708,  710,  711,  712,  713,  716,  711 
719,  723,  724,  725,  726,  727,  728,  730,  732,  736,  736,  737,  738,  739, 
742,  746,  747,  748,  760,  751,  753,  754,  765,  756,  767,  768,  769,  760, 
761,  762,  763 ;  King  v.  Ferrers,  19  id.  886,  923,  924,  926,  926, 
927,  928,  929,  930,  931,  932,  933,  937,  938,  939,  940,  941,  962,  963 ; 
King  v.  Frith,  22  id.  307,  313,  314,  316,  317 ;  JPing  v.  HadfiOdy 
27  id.  1281,  1299,  1301,  1304,  1305,  1330, 1331,  1332, 1337, 1347, 
1350,  1353 ;  King  v.  Bellingham,  Ann.  Beg.  1812,  part  2,  pp.  304^ 
007;  King  v.  Bowler,  id.  1812,  part  2,  pp.  309,310;  King  v.  Offard, 
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id.  1831,  part  2,  pp.  107, 108;  Queen  v,  Oxford,  9  C.  &  P.  317,  318, 
525 ;  S.  C,  in  Ann.  Keg.  1840,  part  2,  pp.  249,  257,  259 ;  S.  0.,  in  1 
Townsend  Mod.  St.  Tr.  102, 125,  132,  133,  134, 135 ;  Queen  v.  Hig- 
ginsoTiy  1  G.  &  K.  129, 130;  Queen  y.  M^Naughten,  Ann.  Beg.  1843, 
part  2,  pp.  345,  353,  354,  355,  356,  357 ;  S.  C,  in  1  Townsend  Mod. 
8L  Tr.  314,  347,  348,  349,  384,  385,  387,  388,  389,  390,  391,  392 ; 
Queen  v.  Dove,  J.  F.  Stephen  Or.  Law,  391,  394,  395,  396 ;  Queen  y. 
Mitchell,  Ann.  Reg.  1863,  part  2,  pp.  157, 159;  Queen  y.  Townley, 
id.  1863,  part  2,  pp.  296,  302,  304;  Queen  v.  Baker,  id,  1867,  part  2, 
pp.  217,  224. 

The  number  of  English  authorities  is  limited  only  by  the  number 
of  fully  reported  cases  in  which  the  question  of  sanity  has  been 
raised. 

The  uniform  rule  in  England,  from  the  earliest  times  to  the  pres- 
ent, may  be  wrong ;  but,  on  a  common*law  subject  like  this,  it  is 
entitled  to  consideration.  It  should  be  set  aside,  and  a  new  rule 
should  be  established  if  it  can  be  clearly  shown  that  all  the  authorities 
of  the  native  land  of  the  common  law  have  been  erroneous  from  the 
beginning,  and  in  conflict  with  the  principles  of  the  common  law, 
or  that  they  are  not  applicable  to  our  institutions  or  the  circum- 
stances of  this  country.  But  whoever  asserts  that  such  a  condition 
exists  has  the  task  of  maintaining  the  assertion ;  and  that  task  on 
this  question  has  never  been  performed* 

In  this  country  the  authorities  are  almost  equally  unanimous  in 
favor  of  the  competency  of  the  evidence.  Lester  v.  Pittsford,  7  Vt. 
158;  Morse  v.  Crawford,  17  id.  499;  Clifford  v.  Richardson,  18  id. 
620,  627;  Gram  v.  Cram,  33  id.  15;  Crane  y.  Northpld,  id.  124; 
Cavendish  v.  Troy,  41  id.  99,  108 ;  Orant  v.  Tlwmpson,  4  Conn.  203 ; 
Kinne  v.  Kinne,  9  id.  102 ;  Dunham^s  Appeal,  27  id.  192 ;  Swift's 
Ev.  Ill ;  St&wart  v.  Lispenard,  26  Wend.  291,  308,  309 ;  Culver  v. 
Haslam,  7  Barb.  314;  De  Witt  v.  Barley,  13  id.  550;  S.  0.,  9  N.  Y. 
371 ;  S.  C,  17  id.  340 ;  Delafield  v.  Parish,  25  id.  37,  38 ;  Clapp  v. 
Fullerton,  34  id.  190 ;  Clarke  v.  Sawyer,  3  Sandf.  Ch.  357 ;  Den  v. 
Giblons,  2  Zab.  117, 135, 136 ;  Whitenack  v.  Stryker,  1  Green's  Ch. 
8 ;  Sloan  v.  Maxwell,  2  id.  563,  583,  584, 586, 588,  592, 594, 599, 602 ; 
In  the  matter  of  Vanauken,  2  Stock.  Ch.  192 ;  Turner  v.  Cheesman, 
15  N.  J.  Ch.  243 ;  Garrison  v.  Garrison,  id.  266 ;  Rambler  v.  Tyron, 
7  Serg.  &  Rawle,  90,  92 ;  Irish  v.  Smith,  8  id.  573,  576 ;  Wogan  y. 
Small,  11  id.  141, 144 ;  Grabill  v.  Barr,  5  Penn.  St  441, 443 ;  Wakin- 
mm  y.  Pearson,  23  id.  117, 120;  Bricker  v.  Lightner,  40  id.  199} 
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Duffleld  V.  Morris,  2  Hairing.  (Del )  376, 877,  385 ;  Brooke  y.  ?b«wi. 
$hend,  7  Gill.  10,  28 ;  Stewart  v.  ReddUt,  3  Md.  67,  78 ;  Stewart  y. 
Spedden,  6  id.  433,  446 ;  Doreey  v.  Warfiddy  7  id.  66,  73 ;  Weeins  v. 
TTeww,  19  id.  334, 345 ;  TefnpU  v.  Temph,  1  Hen.  &  Munf.  476, 478 ; 
Burton  y.  Scott,  3  Band.  399, 403, 404, 405 ;  Mercer  y.  Kelso,  4  Grat 
106,  118 ;  Clary  v.  Clary,  2  Ired.  78 ;  Heyward  v.  Hazard,  1  Bay. 
835,  340,  341,  342,  343,  344 ;  Oriffin  v.  Oriffin,  K  M.  CharlL  217, 
218,  220,  221,  223 ;  Potts  v.  House,  6  Ga.  324;  Berry  v.  Staie,  10  id. 
611,  529;  Walker  v.  Walker,  14  id.  242, 251 ;  Robots  y.  JVawtc*,  18 
Ala.  68,  84;  Norris  v.  5'^a^d,  16  id.  776 ;  Florey  v.  Florey,2^  id.  241, 
247 ;  Powell  y.  iS/a^0,  25  id.  21 ;  Stubbs  y.  Houston,  33  id.  365, 564 ; 
In  re  Carmichael,  36  id.  514,  522 ;  Oibson  y.  Gibson,  9  Yerg.  329 ; 
Baldwin  y.  iS^a/«,  12  Mo..  223 ;  Farrell  y.  Brefinan,S2  id.  828 ;  JPWy 
Y.  McGuire,  15  Ark.  555,  601;  Abraham  y.  ]f»7*ifw,  17  id.  292, 822: 
State  Y.  Gardiner,  Wright,  392,  398 ;  CZori  y.  /«a^d,  12  Ohio,  483, 
490;  Doe  y.  Reagan,  5  Blackf.  217;  Root.  Taylor,  45  lU.  485; 
Pelamourges  y.  CZarA;,  9  Iowa,  1, 11-19,  29 ;  State  y«  Felter,  25  id. 
67 ;  WInte  y.  Bailey,  10  Mich.  155,  161 ;  Beaubien  y.  Cicotte,  12  id. 
459,  495,  508;  Cb^^  q/^  Lawrence  tried  in  the  District  of  Golnmbia, 
before  Judge  Cranch  and  two  other  judges,  for  shooting  at  Pros:* 
dent  Jackson,  48  Niles'  Reg.  119 ;  Hoge  y.  Fisher,  Pet  0.  0. 168, 
165 ;  Harrison  y.  Rowan,  3  Waah.  0.  0.  580,  582,  586. 

On  the  other  side  there  are  authorities  in  Maine,  Massachusetts 
and  Texas,  which  hold  a  contrary  doctrine ;  but,  on  examination, 
they  are  found  to  occupy  very  feeble  positions. 

So  far  as  the  history  of  the  law  on  this  subject  has  been  brought 
to  the  notice  of  this  court,  the  first  time  the  competency  of  this  eyi- 
dence  was  doubted  was  in  the  jury  trial  of  a  probate  case  at  Cam- 
bridge, Mass.,  in  1807.  The  only  account  we  have  of  that  afiair  is 
the  report  of  Mr.  Tyng,  who  says,  that  the  court  permitted  the  sub- 
scribing witnesses  to  the  will  to  give  their  opinions  of  the  sanity  of 
the  testator,  and  that ''  other  witnesses  were  allowed  to  testify  to 
the  appearance  of  the  testator,  and  to  any  particular  facts  from  which 
the  state  of  his  mind  might  be  inferr^,  but  not  to  testify  merely 
their  opinion  or  judgment"  Poole  y.  Ricltardson,  3  Mass.  330. 
From  the  conspicuous  and  emphatic  use  of  the  word  '^  merely,"  and 
from  what  occurred  in  subsequent  Massachusetts  cases,  there  is  rea- 
son to  suspect  that  the  only  point  ruled  in  this  case  was,  that  the 
witnesses  were  allowed  to  giye  their  opinions  when  they  stated  the 
particular  facts  from  which  the  state  of  the  testator's  mind  waa 


JUNE  TEKM,  1870.  547 


State  v.  Pike. 


inferred  by  them,  **  but  not  to  testify  merely  their  opinion  or  judg- 
ment" They  ''were  allowed  to  testify  to  the  appearanoe  of  the 
testator"  and  they  could  not  do  that  without  giving  their  opinions. 
It  was  a  ruling  made  hastily  and  probably  instantaneously,  without 
argument,  during  a  trial  before  a  jury,  at  a  time  when  the  hurry  of 
clearing  the  crowded  dockets  of  Massachusetts,  gave  no  opportunity 
for  deliberation. 

If  the  court  had  been  aware  that  this  ruling  overturned  all  the 
authorities  and  the  uniform  practice  of  England  and  America  from 
the  beginning  of  the  common  law  to  that  day,  it  is  not  to  be  pre- 
sumed that  the  ruling  would  have  been  made  without  a  formal 
opinion  reduced  to  writing  by  some  member  of  the  court,  formally 
delivered  and  formally  reported,  giving  some  reason  for  the  inno- 
vation. If  they  had  been  conscious  of  the  novel  and  revolutionary 
character  of  the  precedent,  they  would  not  have  introduced  it  so 
summarily  and  inconsiderately. 

This  was  not  the  only  mistake  made  at  nisipriua.  In  the  pre- 
vious month,  in  the  trial  of  another  probate  case,  when  the  only 
issue  was  upon  the  sanity  of  a  testator,  and  the  formal  execution  of 
the  will  was  therefore  not  in  question,  the  court  refused  to  allow  two 
of  the  subscribing  witnesses  of  the  will  to  testify  because  the  third 
witness  was  not  produced.  Chase  v.  Lutcoln,  3  Mass.  236.  Nor 
are  these  the  only  peculiarities  in  the  precedents  of  that  State.  At 
the  trial  of  another  probate  case,  the  physicians  who  attended  the 
testatrix  in  her  last  sickness  were  asked  whether,  in  their  opinion,  she 
was  sane.  Objection  was  made  to  the  competency  of  any  opinion. 
The  court  ruled  that  the  attending  physicians  might  give  their  opin- 
ions but  must  state  the  particular  circumstances  or  symptoms  from 
which  they  drew  their  conclusions.  Hatliorn  v.  Eingy  8  Mass.  371. 
And  in  Dickinson  v.  Barbery  9  id.  225,  it  was  held  on  that  ground, 
that  certain  depositions  of  physicians  had  been  rightly  excluded.  In 
Com.  v.  Richy  14  Gray,  335,  337,  it  was  held  as  matter  of  law,  that 
a  physician  of  thirty  years*  practice,  who  testified  that  he  had  made 
the  subject  of  mental  disease  a  study  but  not  a  special  study,  and 
had  had  the  usual  experience  of  practicing  physicians  on  the  subject, 
could  not  be  questioned  upon  a  hypothetical  case  stated  in  the  usual 
manner.  These  cases  show  a  peculiar  and  exceptional  system  of 
practice  on  these  subjects,  which  has  never  prevailed  in  this  State. 

In  Buckminster  v.  Perry ^  4  Mass.  593,  "two  or  three  witnesses 
were  of  opinion  that  the  testator  was  much  broken  and  very  forget- 
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ful  about  ihe  time  the  will  was  made."  Instead  of  rejecting  this  eri* 
denoe,  the  court  charged  the  jury  **  that  the  eyidence  given  by  the 
appellants  to  inyalidate  the  will  deserved  but  little  consideration."  In 
Shsedham  v.  Ide,  6  Pick.  510^  the  jury  was  instructed  that  the  ^'  fn&r$ 
ojjinions  of  other  witnesses  "  than  those  who  subscribed  the  will,  ''wore 
not  competent  evidence,  and  were  not  entitled  to  any  weighty  further 
than  they  were  supported  by  the  facts  and  circumstances  proved  on 
the  trial"  These  witnesses  gave  their  opinions,  '^  without  being 
asked ;"  objection  was  not  made  to  their  opinions ;  their  opinions  were 
not  rejected  at  the  time  they  were  given,  nor  absolutely  excluded 
from  the  consideration  of  the  juiy  by  the  charge  of  the  comrt.  But  in 
Oom.  V.  Wilson,  1  Gray,  337, 339,  at  9iisipriusy  in  Huhhell  v.  Bissell, 
2  Alleuy  196,  200,  by  a  dictum,  and  in  Cam.  v.  Fairbanks,  2  Allen, 
511,  in  A  per  cnrimn  decision,  it  was  held,  that  the  incompetency  of 
the  opinions  of  non-experts  was  not  an  open  question  in  Massa- 
chusetts. The  court  merely  refused  to  investigate  the  question. 
In  this  abrupt  and  unsatisfactory  manner,  without  any  considera- 
tion from  first  to  last,  has  this  exception  become  established  in  that 
State.  Of  the  four  judges  reported  as  present  at  the  October  term, 
1807,  at  Cambridge,  we  do  not  know  who  were  present  at  the  trial 
of  Poole  V.  Richardson.  The  next  year  at  Cambridge,  when  Ch.  J. 
Parsons  charged  the  jury  in  Buckminster  v.  Perry,  witnesses  were 
allowed  to  testify  that,  in  their  opinion,  ^*  the  testator  was  much  broken 
and  very  forgetful ;"  and  this  evidence  was  not  excluded  from  the 
consideration  of  the  jury.  In  Needham  v.  Ide,  no  opinion  of  the 
court  is  reported ;  but  the  reporter  says  that  the  court  overruled 
an  objection  taken  to  the  instruction  given  to  the  jury  that  the 
mere  opinions  "  were  not  entitled  to  any  weight  further  than  they 
were  supported  by  the  facts  and  circumstances  proved  on  the  trial." 
After  that,  at  nisi  prius,  and  in  a  dictum,  and  in  a  per  curiam 
decision,  the  court  held  themselves  concluded  by  their  own  pre* 
cedents. 

The  only  judge  in  Massachusetts  who  appears  to  have  deliberated 
on  the  subject,  gave  his  judgment  against  the  peculiar  practice  of 
that  State.  In  Baxter  v.  Abbott,  7  Gray,  71,  79,  Judge  Thokas 
says,  **  all  lawyers  know  how  difficult  it  is  to  try  issues  of  sanity  with 
the  restrictions  as  to  matters  of  opinion  already  existing;  how  hard 
it  IS  to  make  witnesses  distinguish  between  matters  of  fact  and 
opinion  on  this  subject;  between  the  conduct  and  traits  of  charac- 
ter they  observe,  and  the  impression  which  that  conduct  and  those 
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traits  create,  or  the  mental  conclusion  to  which  thej  lead  the  mind 
of  the  observer.  If  it  were  a  new  question,  I  should  be  disposed  to 
allow  every  witness  to  give  his  opinion  subject  to  cross-examination, 
upon  the  reasons  upon  which  it  is  based,  his  degree  of  intelligence 
and  his  means  of  observation/' 

The  counties  of  Massachusetts,  which  became  the  State  of  Maine 
thirteen  years  after  the  exception  was  introduced  in  Poole  v.  Rich' 
ardsony  did  not  abandon  their  practice  on  that  point,  as  they  did  not 
abandon  the  general  system  of  practice  which  had  grown  up  with 
them  while  they  were  a  part  of  Massachusetts.  For  thirteen  years 
the  exception  had  the  same  authority,  and  was  administered  by  the 
same  court,  in  Essex  and  in  York.  As  it  was  never  examined  in 
Massachusetts  on  the  south,  so  it  has  never  been  examined  in  Massa- 
chusetts on  the  east.  Ware  v.  Ware^  8  Greenl.  42,  54,  55,  56; 
Wyman  v.  Oould,  47  Me.  159.  It  is  equally  regarded  in  both  as 
an  inherited  peculiarity  for  which  no  one  is  responsible.  Its  posi- 
tion as  an  autiiority  was  not  materially  strengthened  by  the  division 
of  the  State. 

In  Qehrke  v.  8tate^  13  Texas,  568,  it  was  summarily  held,  without 
any  citation  of  authority  or  consideration  of  principle,  that  it 
would  have  been  improper  to  receive  as  evidence  the  vague,  indefi- 
nite expression  of  a  witness,  that  the  prisoner  looked  like,  or  acted 
M.  an  insane  person. 

Thus  stand  the  precedents  of  other  jurisdictions  at  present,  so 
far  as  they  have  been  brought  to  the  notice  of  this  court ;  Massa- 
chusetts, Maine  and  Texas  on  one  side ;  the  rest  on  the  other ;  and 
n>  attempt  in  either  of  the  three  States  to  justify  their  peculiar 
exception.  If  this  amounts  to  a  conflict  among  the  authorities,  it 
must  be  regarded  as  inconsiderable. 

In  many  of  the  cases  in  which  the  opinions  of  ordinary  witnesses 
have  been  received,  the  question  has  been  fully  considered,  and  their 
competency  established  on  solid  ground.  ^^  Testimony  of  opinion 
may  be  given  where,  from  the  general  and  indefinite  nature  of  the 
inquiry,  it  is  not  susceptible  of  direct  proof.  Thus,  upon  a  question 
of  insanity,  witnesses,  not  professional  men,  may  be  permitted  to 
give  their  opinion  in  connection  with  the  facts  observed  by  tliem. 
But  this  evidence  is  always  confined  to  those  who  have  observed 
the  facts,  and  is  never  permitted  where  the  opinion  of  the  witness  is 
derived  from  the  representation  of  others.  Upon  a  question  of 
insanity,  for  instance,  witnesses  who  have  observed  the  conduct  ol 
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the  pntienty  and  been  acquainted  With  his  conversation,  may  testify 
to  his  acts  and  sayings,  and  giye  the  result  of  their  observation ; 
but  where  mere  opinion  is  required  upon  a  given  state  of  facts,  that 
opinion  is  to  be  derived  from  professional  men/'  Lester  v.  PiiU 
ford,  7  Vt  168,  161.  "The  law  is  well  settled,  and  especially  in 
:his  State,  that  a  witness  may  give  his  opinion  in  evidence,  in  con- 
nection  with  the  facts  upon  which  it  is  founded,  and  as  derived 
from  them,  though  he  could  not  be  allowed  to  give  his  opinion 
founded  upon  facts  proved  by  other  witnesses."  Morse  v.  Crawford, 
17  id.  499,  502.  "Where  mere  opinion  is  required  upon  a  given 
state  of  facts  not  connected  with  the  personal  observation  of  tlie 
witness,  that  opinion  is  to  be  received  from  professional  men  alone." 
Cram  v.  Cranio  33  id.  15, 18.  These  extracts  are  a  sufficient  answer 
to  the  objection  made  against  some  of  the  authorities  that  they 
require  the  witness  to  state  facts  as  well  as  opinion.  The  objection 
is  as  invalid  as  it  would  be  if  made  against  the  admission  of  opinions 
as  to  physical  health.  A  witness  cannot  testify  that  in  his  opinion 
the  defendant  was  sick,  or  well,  without  first  showing  that  he  had 
an  opportunity  of  forming  an  opinion  from  facts  observed  by  him- 
self. If  a  witness,  not  an  expert,  is  first  asked  whether,  in  his 
opinion,  A  was  sane  or  insane  at  a  certain  time,  the  witness  would 
not  be  allowed  to  answer  the  question.  It  must  first  appeal  that 
his  opinion  is  formed  upon  his  own  observations  and  not  upon  the 
testimony  of  other  witnesses,  or  upon  hearsay,  or  upon  a  hypotheti- 
cal case.  If  his  opinion  is  formed  upon  the  testimony  of  other 
witnesses,  the  jury  have  as  good  an  opportunity  as  the  witness  to 
form  an  opinion ;  if  it  is  formed  upon  hearsay,  it  is  mere  indirect 
proof  of  hearsay;  of  a  hypothetical  case,  the  jury  can  form  an 
opinion  as  well  as  a  non-exjyert  witness.  But  if  the  opinion  of  the 
witness  is  formed  upon  his  own  observations,  he  had  a  better  oppor- 
tunity to  form  an  opinion  than  the  jury  can  have  fh)m  a  description 
of  the  acts  and  words  of  the  person  whose  sanity  is  in  question ; 
because  such  a  description  cannot  generally  convey  any  adequate 
idea  of  the  signs  of  sanity  or  insanity  as  they  appear  to  an  observer. 
It  is  necessary,  as  far  as  possible,  that  the  impression  produced  by 
the  acts  and  words  should  be  conveyed  to  the  jury,  and  it  cannot 
generally  be  conveyed  by  a  mere  description  or  recital  of  them ; 
therefore,  the  opinions  of  observers  constitute  one  of  the  classes  of 
testimony  known  in  law  as  the  best  evidence;  not  the  best  because 
>t  happens  to  be  the  only  available  evidence  in  a  particular  case; 
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bat  the  best  because  it  belongs  to  one  of  the  best  species  of  evidence 
asually  available — the  best  in  the  nature  of  things  —  the  best  by 
reason  of  "  the  general  and  indefinite  nature  of  the  inquiry,  and 
the  difficulty  of  producing  direct  proof  of  a  mere  mental  condition/' 
Crane  v.  NoHhfieldy  33  Vt  124,  126.  "The  best  testimony  the 
nature  of  the  case  admits  of  ought  to  be  adduced;  and  on  the  sub- 
ject of  insanity,  in  my  judgment,  it  consists  in  the  representation 
of  facts,  and  of  the  impressions  which  they  made.*'  Orant  v. 
ThompsoUy  4  Conn.  203. 

"  The  judgment  which  we  form  as  to  the  mental  condition  of  an 
acquaintance  depends  as  much  upon  his  looks  and  gestures,  con- 
nected with  his  conversation  and  conduct,  as  upon  the  words  and 
actions  themselves,  and  yet  it  would  be  a  hopeless  task  for  the  most 
gifted  person  to  clothe  in  language  all  the  minute  particulars,  with 
their  necessary  accompaniments  and  qualifications,  which  have  led 
to  the  conclusion  which  he  has  formed.''  Denio,  J.  (in  De  Witt  v. 
Barleyy  9  N.  Y.  371,  389,  390.)  "No  mere  description  of  the 
wrinkles  of  the  face,  of  the  tones  of  the  voice,  or  the  color  of  the 
hair,  would  be  likely  to  convey  any  very  accurate  impression  as  to 
the  precise  age  of  the  person  described.  The  case  of  McKee  v.  Nd* 
gofif  4  Cow.  355,  is  an  example  belonging  to  the  same  class.  That 
was  an  action  for  breach  of  promise  of  marriage,  and  a  witness, 
who  knew  the  plaintiff  and  had  observed  her  conduct  and  deport- 
ment toward  the  defendant,  was  permitted  to  testify  whether,  in  her 
opinion,  the  plaintiff  was  sincerely  attached  to  him;  a  fact  which  it 
is  plain  could  be  proved  in  no  other  way.  Trelatoney  y.. Coleman,  2 
Stark.  168,  is  another  case  of  the  same  kind.  There,  in  an  action 
for  criminal  conversation,  a  witness,  who  was  acquainted  with  the 
parties,  was  permitted  to  give  her  opinion  as  to  the  degree  of  affec- 
tion entertained  by  the  wife  for  her  husband.  ♦  *  ♦  To 
me  it  seems  a  plain  proposition  that,  upon  inquiries  as  to  mental 
imbecility  arising  from  age,  it  will  be  found  impracticable  in  many 
cases  to  come  to  a  satisfactory  conclusion  without  receiving,  to  some 
extent,  the  opinions  of  witnesses.  How  Ib  it  possible  to  describe,  in 
words,  that  combination  of  minute  appearances  upon  which  a 
judgment  in  such  cases  is  formed?  The  attempt  to  try  such  a 
question,  excluding  all  matter  of  opinion,  would,  in  most  cases,  I  am 
persuaded,  prove  entirely  futile.  ♦  ♦  ♦  A  witness  can 
scarcely  convey  any  intelligible  idea  upon  such  a  question  without 
uifusing  into  his  testimony  more  or  less  of  opinion.    Mental  imbo* 
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cility  is  exhibited,  in  part,  by  attitude,  by  gesture,  by  the  tones  of 
the  voice  and  the  expression  of  the  eye  and  the  face.  Can  these  be 
described  in  language  so  as  to  conrey  to  one  not  an  eye-witness  an 
adequate  conception  of  their  force  ?  ♦  *  *  It  certainly 
atrikes  me  that  few  questions  can  be  suggested,  about  which  it  is 
possible  to  raise  a  doubt,  which  are  more  conclusively  settled  by 
authority  than  that  under  consideration.  ♦  ♦  ♦  rpijig 
court  itself,  since  the  former  decision  in  this  case,  has,  upon  a  ques- 
tion strictly  analogous,  unanimously  established  a  different  rule.  I 
refer  to  the  case  of  The  People  v.  JSastwoody  14  N.  Y.  562.  Upon 
the  trial  of  that  case,  a  witness  was  asked  whether,  at  the  time  of 
the  homicide,  the  prisoner  was  intoxicated.  This  question  was 
objected  to  and  excluded  upon  the  ground  that  it  called  for  the 
opinion  of  the  witness.  Exception  was  taken  to  this  ruling,  and 
upon  that  exception  the  case  was  brought  to  this  court  where  it 
was  unanimously  held,  that  the  evidence  ought  to  have  been  received, 
and  a  new  trial  was  granted  for  that  among  other  reasons.  The 
admissibility  of  the  evidence  was  there  placed  upon  the  precise 
ground  which  has  been  assumed  here,  viz.,  that  the  appearances 
which  indicate  intoxication  cannot  be  so  perfectly  described  in 
words  as  to  enable  persons  not  eye-witnesses  to  judge  with  accuracy 
on  the  subject  The  questions  in  that  case  and  in  this  are,  in  prin- 
ciple, identical,  and  opinions  cannot  be  held  inadmissible  in  the 
present  case  without  virtually  overruling  that  of  Eastwood.*^ 
De  Witt  V.  BarUy,  17  N.  Y.  340,  344,  348,  350,  352. 

"  A  witness  may  state  facts,  may  give  the  look  of  the  eye,  and 
the  action  of  the  man,  but  unless  he  is  permitted  to  express  an 
opinion,  he  cannot  convey  to  the  mind  distinctly  the  condition  of 
the  man  that  such  acts  and  looks  portray."  In  the  matter  of 
Vanauhen,  2  Stock.  Ch.  186, 192.  How  can  a  witness  "  give  the  look 
of  the  eye,'*  without  giving  an  opinion  ?  "  The  opinion  of  a  wit- 
ness as  to  the  sanity  of  a  person  depends  for  its  weight,  on  the 
capacity  of  the  witness  to  judge,  and  his  opportunity.'*  Burton  v. 
Scott,  3  Band.  399,  403.  ^^  And  so  it  is  in  regard  to  questions 
resi)ecting  the  temper  in  which  words  have  been  spoken,  or  acts 
done.  Were  they  said  or  done  kindly  or  rudely  —  in  good  humor  or 
in  anger ;  in  jest  or  in  earnest?  What  answer  can  be  given  to  these 
inquiries  if  the  observer  is  not  permitted  to  state  his  impression  or 
belief?  Must  9k faC'Simile  be  attempted  so  as  to  bring  before  the 
^ury  the  very  tone,  look,  gestures  and  manner,  and  let  them  col- 
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lect  thereupon  the  disposition  of  the  speaker  or  agent  ?  *  ♦  ♦ 
Unquestionably,  before  a  witness  can  be  received  to  testify  as  to  the 
fact  of  capacity^  it  must  appear  that  he  had  an  adequate  oppoi- 
tunity  of  observing  and  judging  of  capacity.  But  so  different  are 
the  powers  and  the  habits  of  observation  in  different  persons,  :hat 
no  general  rule  can  be  laid  down  as  to  what  shall  be  deemed  a  suffi- 
cient opportunity  of  observation,  other  than  it  has  in  fact  enabled 
the  observer  to  form  a  belief  or  judgment  thereupon.  So  it  is  in 
the  analogous  case  of  handwriting.  If  a  witness  declares  that  he 
has  seen  the  party  write,  whether  it  has  been  once  only  or  a  thou- 
sand time^  this  is  enough  to  introduce  the  inquiry,  whether  he 
believes  the  paper  produced  to  be  the  party's  handwriting.  His 
belief  is  evidence,  the  weight  of  which  must  depend  upon  a  con- 
sideration of  all  the  circumstances  under  which  it  was  formed." 
Clary  V.  Clary,  2  Ired.  78.  Judge  Redfield  says  of  the  decision  in 
Clary  v.  Clary,  "  the  learned  judge  shows  with  great  ability  and 
abundant  success,  in  our  judgment,  that  the  rule  here  adopted  is 
the  only  one  consistent  with  principle."  1  Redf.  on  Wills,  143, 
note  16. 

"A  careful  daily  observer  of  a  person  feigning  madness  would 
witness  innumerable  acts,  motions  and  expi*essions  of  countenance, 
which,  with  the  attending  incidents  and  circumstances,  would  con- 
clusively satisfy  him  of  the  fictitious  character  of  the  pretended 
malady,  but  which  he  could  never  communicate  to  a  jury  or  scien- 
tific man,  so  as  to  give  them  a  fair  conception  of  their  real  import- 
ance. From  poverty  of  language,  these  facts,  should  a  witness 
attempt  to  detail  them,  would  necessarily  be  mixed  up  with  opinions 
general  or  partial,  in  spite  of  his  best  efforts  to  avoid  it.  There  are 
things  well  known  to  all  persons  which  our  language  only  enables 
us  to  express  by  words  of  comparison  —  such  are  the  i)eculiar  fea- 
tures of  the  face  indicating  an  excitement  of  the  passions,  affections 
and  emotions  of  the  mind,  as  hope,  fear,  love,  hatred,  pleasure,  pain, 
etc.  Testimony,  affirming  the  existence  or  absence  of  either  of 
these,  is  but  a  matter  of  opinion.  So  the  statement  of  the  fact  that 
a  man's  whole  conduct  is  natural,  is  but  the  opinion  of  the  witness 
formed  by  comparing  the  particular  conduct  spoken  of  with  tne 
acts  of  the  past  life  of  the  individual  It  would  hardly  be  claimed 
that  such  e^ddence  should  be  excluded,  yet  it  is  equivalent  to  an 
opinion  that  the  person  is  sane."  Clark  v.  State,  12  Ohio,  483, 400. 
It  must  appear  that  '^  the  facts  upon  which  it  is  based  have  come 
Vol.  VI.—  70 
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under  his  own  observation."  Doe  y.  ReagaUy  5  Black£  217.  The 
subject  is  fully  considered  in  Beaubten  y.  Cicoile,  12  Mich.  459^  495, 
5O89  and  other  cases. 

Objection  has  been  made  to  some  of  the  cases  in  which  it  has  been 
said  that  mere  opinions  were  slight  evidence.  This  has  been  said 
in  some  chancery  cases,  in  which  the  judge,  passing  upon  Dact  as 
well  as  law,  has  expressed  his  opinion  of  the  weight  of  certain  tes- 
timony as  a  matter  of  fact  within  his  power  to  decide.  In  other 
cases  tried  by  jury,  judges  have  expressed  their  opinions  of  the 
weight  of  this  evidence  as  they  were  accustomed  to  express  their 
opinions  of  the  weight  of  other  evidence.  The  practice,  having 
been  firmly  fixed  and  universal,  has  often  been  as  visible  in  the 
decisions  of  the  court  as  in  summing  up  the  evidence  to  the  jury. 
It  embraces  all  evidence  alike,  and  has  no  bearing  upon  the  com- 
petency of  particular  testimony,  which  is  the  point  now  before  us. 
The  practice  is  obsolete  in  this  State,  but  it  is  settled  by  authority 
that,  at  common  law,  the  judge  may  give  the  jury  his  opinion  of 
the  weight  of  any  part  or  of  the  whole  of  the  evidence  —  with  this 
limitation,  that  he  is  not  to  give  such  opinion  as  imperative  upon 
the  jury — they  are  to  understand  that  they  are  the  judges  of  the 
facts.  2  Hale's  Hist.  Com.  Law,  147 ;  King  v.  Fisher,  1  St  Tr.  395, 
402 ;  £ing  v.  Cullender  athd  another^  6  id.  687,  700 ;  King  v.  Keach^ 
id.  701,  706,  709;  Kitig  v.  Green  and  another,  7  id.  159,  214,  215; 
216,  217,  218,  219 ;  King  v.  Colledge,  8  id.  550,  713,  726;  King  v. 
Hardy,  24  id.  1362,  1363,  1383 ;  Brenibridge  v.  Osborne,  1  Stark. 
300;  Petty  v.  Anderson,  3  Bing.  170, 171,  172, 173 ;  Solarte  v.  iW- 
vllle,  7  B.  &  C.  430,  435  ;  Davidson  v.  Stanley,  2  M.  &  G.  221 ;  CaU 
mady  v.  Rowe,  6  M.  G.  &  S.  861,  893 ;  Doe  v.  Strickland,  8  id.  743 ; 
Pennell  y. Dawso?i,lS  C.  B.355,  370 ;  S.  C,  36  Eng.  Law  &  Eq.  431, 
440 ;  Attorney- General \,  Good,  M'Clel.  &  Y.  286;  Sutton  v.  Sadler, 
3  C.  B.  N.  S.  87,  98,  101,  103 ;  Queen  v.  Townley,  Ann.  Reg.  1863, 
part  2,  pp.  306-309  ;  Duherly  v.  Gunning,  4  T.  R  051,  662 ;  Tyr- 
whitt  V.  Wynne,  2  B.  &  Aid.  556,  560,  561 ;  Rex  v.  Burdett,  4  ii 
131, 167 ;  1  Am.  Law  Rev.  59 ;  Carver  v.  Jackson,  4  Pet.  1,  80;  Gar- 
rard  v.  Reynolds,  4  How.  (U.  S.)  123  ;  Harrison  v.  Rowan,  3  Wash. 
C.  C.  580 ;  Phillips  v.  Kingfield,  19  Me.  375  ;  CunningJuzm  v.  Bat- 
chelder,  32  id.  316  ;  Nutting  v.  Herbert,  37  N.  H.  346,  355 ;  Buck- 
minster  V.  Perry,  4  Mass.  593,  594 ;  Com.  v.  C/iild,  10  Pick.  252, 
856 ;  Curl  v.  Loioell,  19  id.  25 ;  Davis  y.Jenney,  1  Met  221 ;  Whiton 
V.  0.  C.  I.  Co.,  2  id.  1 ;  Eddy  v.  Gray,  4  Allen,  435 ;  State  v.  LynoH, 
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5  B.  L  295 ;  F.  B.  Clturch  v.  Rouse,  21  Conn.  160, 167 ;  N.  Y.  F.  L 
Co.  V.  WaMen,  12  Johns.  613 ;  Gardner  v.  Picket,  19  Wend.  186 ; 
Lansing  y.  Russell,  13  Barb.  521 ;  Hunt  y.  Bennett,  4  K  D«  Smith, 
647 ;  Bulkeley  v.  Eeteltas,  4  Sandf.  450 ;  Orove  y.  Donaldson,  16 
Peiin.  128 ;  Oyster  v.  Longnecker,  16  id.  269;  Stoddard  y,AfcIltaainf 
7  Kich,  525  ;   JSteU  y.  Glass,  1  Ga.  475. 

What  was  the  NeAY  Hampshire  rule  as  to  the  competency  of  the 
evidence  before  the  decision  of  Boardinan  y.  Woodman  f 

In  May,  1811,  State  y.  George  Ryan  was  tried  in  Cheshire,  before 
LiVERMORE^  Ch.  J.,  and  Steele,  J.  The  attorney-general  appeared 
for  the  State,  and  Chamberlain,  Hubbard  and  Vose  for  the  defend- 
ant. The  defense  was  insanity.  Of  non-exx)ert  witnesses  called  by 
the  State,  one  testified  that,  at  the  trial  before  the  magistrate,  the 
defendant  '^wished  an  adjournment  of  his  examination  —  appeared 
to  argue  his  motion  for  it  like  a  man  of  understanding  and  discre- 
tion ; "  another  testified  that  he  "  had  no  idea  from  what  he  saw  of 
the  defendant  ♦  ♦  ♦  that  he  was  any  way  deranged  —  the  pris- 
oner then  appeared  to  have  the  full  use  of  his  reason ; "  another  tes- 
tified that  the  defendant  "  appeared  to  be  perfectly  in  possession  of 
his  faculties  ♦  ♦  ♦  no  appearance  of  derangement"  Of  non- 
expert witnesses  called  by  the  defendant,  one  testified  that  the 
defendant  conducted  on  one  occasion  "  like  a  man  without  sen  e ; '' 
another  testified  that  in  the  morning  of  a  certain  day  the  defendant 
"was  perfectly  rational  —  in  the  afternoon  became  wild;"  another 
confirmed  the  last;  another  testified  that  the  defendant  "appeared 
rational."  Non-expert  witnesses  gaYe  their  opinions  freely  without 
objection  and  it  is  eYident  that  the  counsel  and  the  court  understood 
such  CYidence  to  be  competent.  Judge  Liyermobe,  in  summing  up 
the  testimony,  particularly  named  the  witnesses,  who,  to  use  his  own 
words,  "  testify  that  in  their  opinion  he  had  not  the  use  of  his  rea- 
son."   Pamphlet  Report  of  State  y.  Ryan. 

In  State  y.  Fanner,  tried  in  1821  before  Richaedson,  Ch.  J.,  and 
WooDBUBT  and  Green,  JJ.,  a  witness  testified  that  the  defendant 
had  said  he  would  kill  the  deceased.  On  cross-examination  he  was 
asked  if  he  thought  the  defendant  in  earnest,  and  he  answered  in 
the  negatiYC  without  objection.  The  charge  of  the  court  shows  that 
it  was  understood  that  this  CYidence  was  competent.  Pamphlet 
Rejiort  of  State  y.  Farmer. 

In  October,  1830,  State  v.  Corey  was  tried  in  Cheshire,  before 
Richardson,  Ch.  J.,  and  Green  and  Harris,  J  J.,  Handerson,  Wil 
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soil;  and  CbamberlaiD,  the  solicitor,  appeared  for  the  State ;  and  Wood- 
bury,  Hubbard  and  Joel  Parker  for  the  defendant  The  trial  was 
reported  by  Joel  Parker.  The  defense  was  insanity.  The  first  wit- 
ness called  for  the  defense  was  the  defendant's  brother,  not  an 
expert  He  was  asked  if  his  father  was  sane.  '^  The  solicitor  objected 
to  the  question,  and  cited  Poole  et  ah  v.  Eichardson,  3  Mas&  330, 
and  other  authorities  to  show  that  the  opinion  of  the  witness  could 
not  be  received  in  evidence."  What  the  "  other  authorities  "  were, 
we  know  only  from  the  fact  that,  at  that  time,  there  were  no  such 
authorities  in  the  world  outside  of  the  original  territory  of  the  State 
of  Massachusetts  —  the  slightest  extension  of  the  peculiar  practice 
of  Massachusetts  beyond  that  territory  being  a  very  recent  affair. 
Notwithstanding  the  objection  explicity  urged  and  supported  by 
Massachusetts  precedent,  Corey's  brother  was  allowed  to  testify, 
"  His  father  is  crazy,"  and  his  sister  "  is  wild  as  a  hawk,"  At  least 
six  other  non-expert  witnesses  testified  to  their  opinions  that  various 
relatives  of  the  defendant  had  been  insane.  One  testified  that  the 
defendant  was  not  insane  at  the  time  in  question.  One  testified 
that  the  defendant  looked  and  acted  like  a  crazy  person.  The  court 
asked  one  witness  if  the  defendant,  on  a  certain  occasion,  appeared 
rational,  and  received  an  affirmative  answer.  Many  non-expert 
witnesses,  on  the  part  of  the  State,  testified  that  they  had  known 
the  defendant,  and  had  never  known  of  his  being  insane.  One  tes- 
tified there  "was  one  time  when  he  saw  him  out  —  cannot  say 
whether  he  had  been  drinking  or  not"  Several  testified  that  they 
had  "  never  known  of  his  being  deranged  except  from  liquor."  We 
are  informed  by  the  reporter  of  the  case  that  his  report  of  the 
charge  given  to  the  jury  by  Judge  Richardson,  was  submitted  to, 
and  revised  by,  Judge  Richardson  himself  before  publication.  The 
charge  shows  that  it  was  not  doubted  that  the  opinions  were  com- 
petent Judge  Richardson  expressly  said,  that  the  opinions  formed 
the  day  before  the  homicide,  by  persons  in  a  situation  which  enabled 
them  to  judge,  were  "  entitled  to  great  weight" 

Here  was  the  first  attempt  made  to  introduce  into  this  State,  the 
Massachusetts  exception  which  was  then  twenty-three  years  old. 
The  total  failure  of  the  attempt;  the  citation,  consideration  and 
rejection  of  the  Massachusetts  cases ;  the  admission  of  the  opinions, 
the  question  put  to  one  of  the  witnesses  by  the  court,  and  the  dec- 
laration of  Judge  Richardson  that  the  opinions  formed  the  day 
before  the  homicide  were  entitled  to  great  weight,  notwithstAnding 
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the  Massachusetts  authorities  cited  to  show  they  were  not  admissi- 
ble, render  this  a  case  of  the  very  highest  authority.  To  cite  the 
Massachusetts  cases  as  in  conflict  with  State  v.  Corey,  is,  in  this 
State,  as  unavailing  as  it  would  be  to  cite  Oregg  y.  Wyman,  4  Gush* 
332,  as  in  conflict  with  Woodtnan  v.  Hubbard,  25  N.  H.  67,  76,  77, 
where  Oregg  v.  Wyman  was  held  not  to  be  law.  The  cases  in  Maine^ 
as  we  have  seen,  cannot  be  regarded  as  any  thing  else  than  Massa- 
chusetts authority.  And  thus  iU  existing  precedents  which  haye 
been  cited  from  other  jurisdictirns  as  in  conflict  with  State  y.  Gorey 
are  disposed  of,  except  the  TeL.as  case.  As  no  authority  was  cited 
and  no  ground  stated  for  the  decision  of  the  latter  case,  we  could 
not  be  expected  to  follow  it,  and  to  overthrow  the  overwhelming 
mass  of  English  and  American  authorities,  including  those  of  our 
own  State,  without  some  urgent  reason  for  so  doing. 

At  the  August  term,  1832,  in  Bockingham,  held  by  Judge  Gbebk 
and  Judge  Harris,  the  case  of  HambUtt,  apt,,  v.  Hamblett  was  tried. 
The  appellee  "  offered  in  evidence  the  deposition  of  Mary  Palmer,  in 
which  she  testified,  among  other  things,  that  on  the  day  of  the  exe- 
cution of  the  will  she  was  at  the  house  of  the  testator,  and  that '  his 
discourse  was  satisfactory  to  her.'  To  this  part  of  the  testimony 
the  appellant  objected.  The  evidence  was  admitted,  but  the  court, 
in  their  instructions  to  the  jury,  directed  them  not  to  rely  upon  any 
evidence  of  opinion  as  to  the  sanity  or  insanity  of  the  testator,  ex- 
cept what  was  derived  from  the  testimony  of  the  subscribing  wit- 
nesses to  the  will.''  Questions  raised  at  the  trial  were  decided 
December,  1833,  when  the  court  consisted  of  Richardson,  Green, 
Parker  and  Upham.  Judge  Parker,  delivering  the  opinion  of  the 
court,  said,  that  the  whole  force  and  effect  of  some  of  the  evidence 
relating  to  certain  persons  was  "  to  show  their  opinions  that  the 
testator  was  sane.  *  ♦  *  It  could  be  used  only  to  show  that 
they  treated  the  will  as  valid  and  binding  on  them,  and  that  the 
inference  therefore  was,  that  they  were  heretofore  of  opinion  that  the 
sanity  of  the  testator  could  not  be  questioned.  In  this  view,  it 
would  seem  to  stand  upon  the  same  ground  as  the  matter  which 
forms  another  objection  on  the  part  of  the  appellant,  which  is  to 
the  admission  of  the  testimony  of  Mary  Palmer  that  she  had  a  con- 
versation with  the  testator  on  the  day  of  the  execution  of  the  will, 
and  that  '  his  discourse  was  satisfactory  to  her/  This  is  wholly 
immaterial  unless  it  be  as  evidence  of  the  opinion  of  the  witness  that 
the  testator  was  sane.     But  the  cjise  finds  that  the  judge  expressly 


568  NEW  HAMPSHIRE, 

State  Y.  Pike. 

directed  the  jury  not  to  rely  upon  any  evidence  of  opinion  as  to  the 
sanity  or  insanity  of  the  testator,  except  what  was  derived  from  the 
testimony  of  the  subscribing  witnesses  to  the  wilL  On  the  suppo- 
sition that  this  testimony  of  Mary  Palmer  to  matter  of  opinion,  or 
rather  to  matter  from  which  her  opinion  of  sanity  is  to  be  inferred, 
was  competent  —  which  is  not  conceded,  if  sufficiently  connected 
with  facts  —  the  question  arises,  whether  this  furnishes  any  ground 
for  a  new  trial,  the  court  having  thus  directed  the  jury/' 

After  deciding  that  question,  and  holding  that,  if  the  evidence  had 
been  incompetent,  the  exclusion  of  it  after  it  had  been  received, 
would  obviate  the  objection  made  to  its  admission,  Judge  Parker 
said :  "  As  to  the  direction  of  the  judge,  relative  to  evidence  of  opin- 
ion, it  may  be  proper  to  remark  that  we  do  not  intend  to  be  under- 
stood as  establishing  this  as  the  rule.  The  weight  of  authority 
seems  to  be  in  favor  of  admitting  the  opinions  of  others  than  the 
witnesses  to  the  will,  if  connected  with  evidence  of  the  facts  upon 
which  those  opinions  are  founded.  3  Stark.  E v.  1707  in  notes;  4 
Conn.  203  ;  Orante  v.  TTiompson,  vide,  also,  8  Mass.  371 ;  HatJiorn 
V.  King,  4  id.  594 ;  Buckniinster  v.  Perry ^  2  W.  Black.  365 ;  Lowe 
V.  Jolliffs.  It  remains  to  be  considered  whenever  the  question  shall 
directly  arise,  whether  this  is  not  the  most  eligible  and  proper  course 
in  ouestions  of  this  nature;  but  upon  this  matter  it  is  not  now 
necessary  to  make  a  decision."  Hambhtt  v.  HambUtt^  6  N.  H.  333, 
336, 344, 349.  This  is  a  strong  intimation  that  the  doctrine  of  State 
V.  Corey  had  not  been,  and  was  not  likely  to  be,  abandoned. 

In  September,  1834,  State  v.  Prescott  was  tried  in  Merrimack, 
before  Judge  Richardsox  and  Judge  Parker.  George  Sullivan, 
attorney-general,  and  John  Whipple,  solicitor,  appeared  for  the 
State ;  Ichabod  Bartlett  and  Charles  H.  Peaslee  for  the  defendant. 
The  defense  was  insanity.  A  large  number  of  non-expert  witne^ea 
testified  to  their  opinions  of  the  sanity  or  the  insanity  of  the  defend- 
ant and  some  of  his  relatives;  and  no  objection  was  made  to  the 
competency  of  the  opinions.  The  case  was  sharply  and  strenuously 
contested  on  each  side ;  it  was  tried  according  to  the  strict  rules  of 
law  as  then  understood ;  the  distinguished  counsel  on  both  sides 
insisted  upon  a  rigid  observance  of  those  rules ;  they  waived  no 
objection  that  occurred  to  them ;  nothing  was  yielded  to  courtesy, 
convenience  or  humanity;  in  no  case  tried  in  this  State  since  that 
time  lias  there  been  a  greater  display  of  zeal,  acuteness  and  jiowei 
on  thf  part  of  counsel.    It  is  reasonably  certain  that,  if  it  had  been 
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supposed  to  be  doubtful  whether  the  opinions  of  non-experts  were 
admissible,  objection  would  have  been  made  to  them.  Those  opin- 
ions were  argued  by  the  counsel,  and  considered  by  the  court  and 
jnry  as  evidence ;  and  there  is  no  reason  to  suspect  that  any  one 
engaged  in  the  trial  thought  they  were  not  eyidence. 

In  addition  to  these  precedents,  we  know,  upon  the  most  authen- 
tic information,  that,  down  to  the  time  when  Judge  Pabker  left  the 
bench  in  1848,  he  did  not  understand  that  the  early  New  Hampshire 
practice  with  which  he  had  been  familiar  in  State  v.  Corey ^  and  State 
Y.  Prescoti,  and  of  which  he  had  expressed  his  approval  in  Hambleti 
V.  Hamblett,  had  been  abolished,  and  the  contrary  Massachusetts 
practice  established  in  its  place.  After  the  delivery  and  publication 
of  his  opinion  in  Hamhlett  v.  Hambletty  it  is  not  probable  that  he 
would  assent  to  a  silent  reversal  of  the  doctrine  of  State  v.  Corey^ 
or  allow  it  to  be  reversed  without  some  reason  for  or  against  the 
innovation,  being  put  on  record. 

This  brings  us  down  to  a  recent  period.  Whatever  uncertainty 
there  is  has  arisen  since  Judge  Parker  presided  in  this  court  In 
1848,  when  he  retired  from  the  bench  and  removed  from  the  State, 
the  decision  in  Texas  had  not  been  made,  but  the  Massachusetts 
exception  had  been  disapproved  in  Hamhlett  v.  Rambletty  and  rejected 
in  State  v.  Xyan^  State  v.  Carey  and  State  v.  Prescott.  Down  to 
1848  there  is  no  doubt  that  the  doctrine  of  Poole  v.  Richardson  was 
not  the  law  of  this  State.  This  is  a  matter  as  to  which  we  have 
dates.  The  doctrine  of  Poole  v.  Richardson  was  not  brought  from 
England  with  the  body  of  the  common  law.  It  was  a  ruling  first 
made  in  this  country  in  the  present  century.  It  had  not  gained  a 
foothold  in  this  State  twenty-one  years  ago,  and  was  never  recog- 
nized in  our  decisions  until  1865. 

After  Judge  Parker  left  the  State,  and  before  the  trial  of  Board- 
man  V.  Woodmajiy  the  question  of  sanity  was  tried  in  a  few  cases, 
and,  so  far  as  any  practice  can  be  said  to  have  grown  up  in  those 
few  cases  in  those  seventeen  years,  it  grew  into  conformity  to  the 
Massachusetts  exception.  So  far  as  it  amounted  to  any  thing,  it 
was  a  silent,  unauthentic  growth,  and  it  is  very  easily  explained. 
No  judge  remained  on  the  bench  who  had  participated  in  the  decis- 
ion of  HambUtt  v.  Hamblett,  or  in  the  trial  of  the  early  cases. 
The  significant  observations  of  Judge  Parker,  in  Hamblett  v.  Hamb* 
Mtf  were  not  kept  prominently  before  the  profession  by  any  head« 
note  or  digest    They  were  enveloped  in  a  case  of  eighteen  pages, 
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and  in  a  part  of  it  not  likely  to  be  often,  if  eyer,  read ;  they  were 
entirely  overlooked  or  forgotten.  The  pamphlet  reports  of  StcUe  t. 
Jiyatiy  State  y.  Oarey  and  State  v.  Prescott  were  scaroe,  seldom  if  ever 
read  and  substantially  unknown,  and  the  surviying  counsel  who 
had  been  engaged  in  those  trials  were  no  longer  on  active  duty  at 
our  bar,  and  had  no  occasion  to  remonstrate  against  the  change  of 
our  practice.  The  Massachusetts  exception  prevailed  in  the  terri- 
tory adjoining  us  on  the  south  and  east.  The  Massachusetts  reports 
were  used  more  than  any  others  except  our  own.  The  legal  treatises 
referring  to  this  subject,  in  most  conmion  use  among  us,  were  writ- 
ten or  edited  by  Massachusetts  men,  who  were  not  aware  that  the 
doctrine  of  Poole  v.  Richardson  was  a  peculiarity  of  their  State,  and 
who  stated  the  Massachusetts  exception  to  be  the  common  law,  as 
they  erroneously  supposed  it  was.  Greenleaf  on  Evidence  and  Mas- 
sachusetts editions  of  Jarman  on  Wills,  exercised  a  potent  influence 
in  the  introduction  of  that  great  mistake.  1  Greenl.  Ev.,  §  440;  1 
Jarm.  on  Wills  (Mass.  ed.),  77.  In  the  second  and  subsequent  Mas- 
sachusetts editions  of  Jarman  the  third  chapter  of  the  first  volume 
of  the  English  edition  was  omitted,  and  a  new  chapter  by  the  Mas- 
sachusetts editor  was  inserted  in  its  place.  In  the  text  of  this  new 
chapter  the  editor  gives  the  peculiar  local  rule  of  Pooh  v.  Richard^ 
son  as  if  it  were  common  law.  It  was  stated,  in  the  advertisement 
to  the  second  edition,  that  the  editor  had  added  this  new  chapter  to 
the  original  text;  but  the  authorship  of  this  chapter  was  very 
likely  to  escape  observation  in  the  use  generally  made  of  the  book. 
There  was  one  peculiarity  in  our  practice  which  opened  the  way 
for  the  introduction  of  the  Massachusetts  exception.  In  1826, 
when  the  court  consisted  of  Bichakdson,  Oreeit  and  Habris,  the 
case  of  Rochester  v.  Chester ^  3  N.  H.  349,  was  decided,  in  which 
Judge  Richardson,  being  an  inhabitant  of  Chester,  did  not  sit 
It  was  there  held,  that  witnesses  could  not  testify  their  opinions  of 
the  value  of  land.  The  decision  of  Green,  J.,  and  Harris,  J^ 
was  reported.  In  Peterhoro  v.  Jaffrey^  6  N.  H.  462,  in  which  case 
Judge  Parker  did  not  sit,  the  exception  introduced  in  Rochester  y. 
Cliester  was  followed.  It  was  then  necessarily  applied  to  sleds  and 
all  other  property,  and  it  continued  in  force  {Low  v.  jB.  -B.,  45  M".  H. 
370,  383)  until  its  excessive  inconvenience  in  practice  could  no 
longer  be  endured,  and  it  was  rescinded  by  the  legislature.  Gen« 
Stats.,  ch.  209,  §  24.  After  Judge  Bell  came  to  the  bench  the 
court  were  never  unanimous  against  restoring  the  common-law  mley 
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nrhich  admitted  opinions  of  the  value  of  property ;  but,  in  aocoid- 
tince  with  the  general  usage,  no  dissent  was  publicly  expressed. 

The  exception  introduced  by  Judge  Green  and  Judge  Habbis, 
in  Rochester  y.  CJiester,  was  peculiar  to  this  State.  It  seems  neyer 
to  hare  prevailed  anywhere  else  in  the  whole  world.  1  Bedf.  on 
Wills,  137,  dc;  Crane  v.  Northfieldy  33  Vt  126;  GlarJe  v.  Baird,  9 
N.  Y.  183 ;  De  Witt  v.  Barley y  17  id.  342,  343 ;  Kellogg  v.  Krauser, 
14  Serg.  &  Bawle,  137, 142 ;  Laney  v.  Bradford^  4  Bich.  1 ;  Beau 
bien  v.  Oicotte,  12  Mich.  507.  Not  only  was  it  a  local  peculiarity 
it  was  a  troublesome  and  mischievous  one.  Unless  the  jury  could 
have  a  view  of  the  property  in  question  they  could  not,  generally, 
have  satisfactory  evidence  of  its  value ;  and  if  they  could  have  a 
view  of  it  their  information  would  generally  have  been  greatly 
increased  by  the  opinions  of  persons  familiar  with  the  property,  and 
with  circumstances  affecting  its  value.  It  was  unjust.  It  often 
resulted  in  excessive,  often  insufficient,  damages.  It  was  expensive 
and  annoying.  The  parties  were  compelled  to  summon  a  greater, 
number  of  witnesses  than  would  have  been  necessary  if  their  opin- 
ions could  have  been  taken ;  and  the  process  of  obtaining  from 
them  such  testimony  as  they  were  allowed  to  give,  and  excluding 
their  opinions,  was  difficult  and  tedious.  It  was  inconsistent  with 
itself.  Before  the  decision  of  Low  v.  Railroady  in  1864,  witnesses 
were  allowed  to  testify  that  other  similar  property  had  been  actually 
sold  for  a  certain  price.  Hackett  v.  B.  C.  £  M.  R,  R^  35  N.  H.  390. 
392,  398.  Their  statement  of  the  similarity  of  property  involved 
their  opinion,  as  was  suggested  by  Judge  Wilcox  in  Wliipple  v. 
WalpoUy  10  id.  131 ,  and  by  Judge  Parker  in  Beard  v.  Eirky  11 
id.  401.  The  witness,  who  was  not  pennitted  to  say  that  he  thought 
a  certain  horse  was  worth  more  or  less  than  $1,000,  was  permitted 
to  give  his  opinion  of  the  age,  size,  weight,  form,  speed,  strength, 
endurance,  health,  appetite,  docility,  timidity  and  general  disposi- 
tion of  the  horse.  He  was  permitted  to  give  his  opinion  on  these 
points  because  his  statement  of  facts,  without  opinion,  was  not 
the  best  evidence ;  and,  for  the  same  reason,  the  common  law  allows 
him  to  give  his  opinion  of  the  value.  The  great  legal  objection  to 
Rochester  v.  Chester  is,  that  it  was  a  violation  of  the  elementary 
rule  of  law  which  allows  the  best  evidence  to  be  given  of  which  the 
case  in  its  nature  is  susceptible.  Opinions  are  the  best  evidence, 
^  where  language  is  not  adapted  to  convey  those  circumstances  on 
which  the  judgment  must  be  formed."  Clark  v.  Baird,  9  N.  Y. 
Vol.  VI.  —  71 
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it  in  State  v.  Gorey,  had  signally  failed.  Being  open  to  all  and 
more  than  all  the  objections  made  against  Rochester  y.  CheHer,  and 
having  lost  its  sole  sapport  when  that  innoyation  and  error  was 
swept  away,  it  shonld  be  allowed  to  disappear. 

When  the  &ct,  that  some  opinions  are  not  the  best  evidence^  had 
been  magnified  and  turned  into  the  so-oalled  general  role  of  law 
that  opinions  are  not  evidence,  and  the  rale  admitting  the  best  evi* 
dence  was  supplanted  by  it,  it  was  thought  necessary  to  find  a  special 
precedent  for  every  opinion  befbre  it  could  be  admitted  The  judg- 
ments of  Westminster  Hall  were  searched  to  find  a  decision  that  an 
opinion  as  to  value  of  property  was  competent,  and  to  find  another 
decision  that  an  opinion  as  to  sanity  was  competent.  No  such 
decisions  could  be  found.  None  had  ever  been  made  because  sudi 
opinions  had  always  been  received  as  unquestionably  competent. 
The  reason  of  the  failure  to  find  the  decisions  was  not  understood 
here.  The  failure  was  taken  as  conclusive  proof  that,  in  England, 
the  opinions  were  not  admitted.  When  an  American  mistake  of 
this  magnitude  is  discovered,  it  is  fit  to  be  corrected  at  once.  To 
return  to  the  true  principle  is  not  to  change  the  law,  but  to  cease 
violating  the  law,  or  putting  it  in  a  milder  form,  to  allow  that 
which  is  the  law  de  facto  to  yield  to  that  which  is  the  law  dejure. 

In  criminal  cases  it  is  often  a  question  how  nearly  a  footprint  in 
earth  or  snow  corresponded  to  the  form  of  a  shoe  of  the  prisoner. 
A  witness  who  has  seen  the  footprint  and  the  shoe  is  allowed  to 
give  his  opinion  on  tlie  subject,  because  a  mere  description  of  forms 
would  not  be  the  best  evidence.  If  a  plaster  cast  of  the  track,  or 
the  original  impression  itself  preserved  by  freezing,  could  be  pro- 
duced, this  evidence  of  its  form  would  be  more  satisfactory  than  any 
verbal  description.  So  it  is  when  an  impression  has  been  made 
upon  the  mind  of  a  witness  by  the  appearance  and  conduct  of  the 
prisoner,  indicating  sanity  or  insanity ;  that  impression  is  the  best 
evidence  the  witness  can  give  on  the  subject.  His  description  of 
the  appearance  and  conduct  is,  in  fact,  but  indirect  and  imperfect 
evidence  of  the  impression ;  when  he  gives  the  original  impresision 
itself,  it  is  as  if  a  footprint  were  brought  into  court 

In  1 795,  Sir  A.  G.  Kinloch  was  tried  for  the  murder  of  his  brother, 
Sir  Francis  Kinloch.  25  St.  Tr.  891,  985.  Sir  Francis,  in  making, 
an  attempt  to  seize  and  confine  the  defendant^  had  been  killed  by 
him.  The  defense  was  insanity.  In  the  argument  of  Mr.  Hope  foi 
the  defendant,  the  weight  of  opinions  of  insanity  was  presented  in 
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this  manner :  ''And  now,  gentlemen,  in  the  face  of  all  this  eridence^ 
in  opposition  to  the  opinion  of  eveiy  friend  who  aaw  him,  in  oppo* 
aition  to  the  advioe  of  every  professional  person  consulted  on  the 
occasion,  in  opposition  to  the  impression  of  the  family,  to  the 
attempt  of  Sir  Francis,  you,  sitting  here,  wanting  the  stjrong  evi- 
dence which  they  had,  his  eyes,  his  looks,  his  gestures,  his  tones» 
his  whole  demeanor;  yon,  sitting  here,  I  say,  are  desired  presump- 
tuously to  determine  tiiat  all,  all  were  mistaken ;  that  the  prisoner 
was  not  mad,  and  coercion  not  necessary ;  and  this  you  are  desired 
to  do.  Why?  Because  he  killed  his  brother!  Wonderful  conclu- 
sion I  If  any  thing  was  wanting  to  confirm  the  evidence  arising 
from  the  opinion  of  the  family,  that  fatal  event  puts  it  beyond 
doubt  If  it  could  be  doubted  whether  Sir  Francis  too  thought 
him  totally  deranged,  I  answ^,  he  has  sealed  his  opinion  with  his 
blood.  They  had  been  taking  precautions  all  night  against  danger 
and  mischief  from  the  prisoner,  and,  when  the  dreaded  mischief 
happens,  it  is  given  you  as  a  proof  that  their  precautions  were 
unnecessary.  Admirable  logic !  That  they  apprehended  danger  is 
clear.  Why  ?  They  have  told  you  because  they  thought  him  mad ; 
the  mischief  happens,  and  that  which  they  dreaded  as  the  natural 
consequence  of  his  madness,  you  are  to  take  as  a  proof  of  the 
soundness  of  his  understanding."  If  the  evidence  thus  argued  by 
Mr.  Hope  was  inadmissible,  the  court  should  not  have  allowed  him 
to  make  that  argument  But,  if  a  prosecuting  officer  should  object 
to  such  an  argument  being  made,  was  there  ever  a  court  that  would 
sustain  the  objection  ? 

A  non-expert  may  testify  that,  in  his  opinion,  the  plaintiff  was 
sincerely  attached  to  the  defendant  {McKee  v.  Nelson,  4  Cow.  355, 
cited  as  law  in  Robertson  v.  Stark,  15  N.  II.  114) ;  that  the  plaintiff 
"seemed  satisfied"  with  a  business  arrangement  proposed  to  him  by 
the  witness  {Bradley  v.  S,  F.  M.  Co,,  30  id.  487,  491) ;  that  tlie  wit- 
ness thought  a  horse  "  was  not  then  sound,  *  *  *  liis  feet 
appeared  to  have  a  disease  of  long  standing"  (  Willis  v.  Quimby,  31 
id.  485,  487) ;  that  a  horse  "  appeared  to  be  well  and  free  from  dis- 
ease ;  that  he  traveled  well,  ate  well,  breathed  freely ; "  that  "  run- 
ning him  round  the  yard  he  showed  distress  in  his  breathing;** 
that  he  thought  he  "  never  saw  any  indication  of  the  horse  being 
diseased"  {Spear  v.  Richardson,  34  id.  428,  429,  430,  431);  that 
there  were,  at  a  certain  place,  "some  hard  excavations,  but  nothing 
approaching  the  nature  of  hard-pan"  {Currier  v.  B,  £  M,  R.  7?., 
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34  id.  498, 501^  508) ;  that  a  lady's  health,  in  the  opinion  of  the  wit* 
ness,  '^  had  not  been  near  so  good  since ''  a  certain  time  "  as  before ; " 
*^  that  she  had  a  very  severe  fit  of  sickness  in  the  fall  of  1861,  and 
that  she  recovered  very  slowly  after  she  began  to  mend ; "  that  the 
witness  '^  considered  her  very  sick ; "  that  the  defendant,  in  carrying 
a  baiTel  of  flour  at  one  time,  and  a  barrel  of  sugar  at  another, 
^  seemed  to  carry  them  easily; ''  *^ that  he  should  call  the  defendant 
a  very  active  man ; "  ^'  that  he  had  a  scuffle  with  *^  the  defendant, 
in  which  the  defendant  ''was  too  much  for  him''  {State  v.  Knapp, 
45  id.  148, 149, 154) ;  that  the  witness  ''  did  not  see  any  appearance 
of  fright "  in  a  horse  at  the  time  of  an  accident ;  that  the  horse ''  did 
not  appear  to  be  frightened  in  the  least,  before  he  went  off  the  bank, 
or  afterward ; "  that ''  he  appeared  to  be  rather  a  sulky-dispositioned 
horse  to  use"  (  WhitUer  v.  Franklin^  46  id.  23) ;  that  a  carriage,  not 
seen  by  the  witness,  appeared,  firom  the  sound,  to  start  firom  a  cer* 
tain  point  {State  v.  Shinborn,  46  id.  497,  501) ;  that  the  plaintiff 
**  seemed  to  suffer,  and  seemed  weak  and  debilitated ; "  that  "  she 
did  not  seem  to  be  excited,  frightened ; "  that ''  she  was  lamer  in 
the  morning ''  than  the  day  before  ( Taylor  v.  Railroad,  48  id.  304> 
306,  309) ;  and,  since  the  restoration  of  the  common  law,  opinions 
of  the  Talue  of  property  are  admitted  here  as  well  as  everywhere 
else. 

If  opinions  of  physical  condition  are  competent,  opinions  of 
mental  condition  must  be  competent.  The  difficulty  of  proving 
physical  health  or  disease,  without  opinion,  makes  opinion  a  legal 
grade  of  best  evidence ;  the  difficulty  of  proving  mental  health  or 
disease,  without  opinion,  is  still  greater,  and  makes  opinion  more 
palpably  a  class  of  best  evidence. 

Lord  Halb  recognized  the  similarity  of  insanity  and  intoxication, 
and  treated  both  under  the  head  of  ''Idiocy,  Madness  and  Lun- 
acy.''  After  describing  " defnentia  naturalisy*  and  " dementia  acci- 
deiitalis"  he  says,  "  The  third  sort  of  dementia  is  that  which  is 
demeiitia  affectata,  namely,  drunkenness.  This  vice  doth  deprive 
men  of  the  use  of  reason,  and  puts  many  men  into  a  perfect  but 
temporary  phrenzy ;  ♦  ♦  ♦  guch  a  person  shall  have  no  privi- 
lege by  this  voluntary  contracted  madness,  but  shall  have  the  same 
judgment  as  if  ne  were  in  his  right  senses."    1  Hale's  P.  C.  32. 

In  this  case,  it  is  unanimously  decided  that  witnesses,  not  experts, 
were  properly  allowed  to  testify  that,  at  times,  the  defendant  did 
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appear,  and  at  times  did  not  appear,  to  be  under  the  influence  of 
intoxicating  liquor. 

Admitting  opinions  of  the  influence  of  alcohol,  and  rejecting 
opinions  of  insanity,  is  arbitrary.  It  was  not  so  in  Judge  Biohabd- 
son's  day.  In  State  v.  Corey,  one  witness  testified  there  was  one 
time  when  he  saw  the  defendant  **out  —  cannot  say  whether  he  had 
beer,  drinking  or  not";  and  several  testified  that  they  had  ^^ never 
known  of  his  being  deranged  except  from  liquor."  Exclude  opin- 
ions of  the  influence  of  alcohol,  and,  in  many  cases^  it  would  be  a 
trying  task  for  the  jury  to  guess,  upon  the  evidence^  whether  the 
defendant  was  intoxicated  or  insane.  The  appearances  and  conduct 
which  gave  to  one  witness  an  impression  that  this  defendant  was 
intoxicated  may  have  given  to  others  the  impression  that  he  was 
insane ;  and,  when  a  man  is  on  trial  for  his  life,  the  State  is  not 
entitled  to  a  monopoly  of  the  opinions. 

Under  the  exception  of  Poole  v.  Bicfiardson,  counsel  who  have 
introduced  evidence  tending  to  show  insanity,  have,  in  most  if  not 
in  all  cases,  been  painfully  aware  of  the  fact  that  their  cUenf  s  cause 
Buflered  unjustly  from  the  suppression  of  an  important  class  of  the 
best  evidence.  The  exclusion  of  opinions  is  practically  a  one-sided 
pxciusion.  A  witness  for  the  State  is  allowed  to  say  that  the 
iofe^idant  appeared  natural  or  as  usual ;  that  is  a  clear  opinion ; 
an :  t  is  understood  and  taken  by  the  counsel,  court  and  jury  as  a 
full  and  explicit  opinion  that  the  defendant  was  sane.  If  the  wit- 
ness should  testify  in  terms  that,  in  his  opinion,  the  defendant  was 
sane,  the  effect  of  his  testimony  would  not  be  altered  in  the  slightest 
degree.  On  the  other  side,  a  witness  is  allowed  to  say  that  the 
defendant  did  not  appear  natural,  or  did  appear  peculiarly  or 
stningely;  that,  also,  is  a  clear  opinion;  and,  if  it  were  neces- 
sarily understood  and  taken  as  a  full  and  explicit  opinion  that  the 
defendant  was  insane,  there  would  be  no  injustice,  and  the  exception 
excluding  opinions  would  be  totally  abolished.  If  "unnatural,"  by 
its  peculiar  use  in  this  connection,  should,  in- evidence,  come  to  be 
synonymous  with  "insane,"  as  "natural"  is  understood  to  be 
synonymous  with  "  sane,"  the  legal  question  now  under  considera- 
tion would  dwindle  to  a  point  of  literary  taste.  But  the  effect  of  the 
opinion  that  the  defendant  did  not  appear  natural,  or  did  appear 
pcouliaiiy  or  strangely,  falls  far  short  of  the  effect  of  an  opinion 
that  he  appeared  to  be  insane;  and  the  State  has  this  great  aLd 
unfair  advantage  over  the  accused.    If  he  has  feigned  insanity  f  jF 
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tho  purpose  of  escaping  punishment,  a  mere  narration  by  the  iritK 
nesses  of  their  observations  of  him,  would  probably  appear  like^ 
very  strong  evidence  of  insanity ;  whereas  this  evidence  might  be 
pr«3perly  and  truthfully  rebutted  by  their  opinions ;  they  might  havB 
observed  evidence  of  simulation  which  they  could  not  describe 
And  thus  the  modem,  eccentric,  nisi  pritM  ruling  supposed  by  Mr. 
Tying  to  have  been  made  in  Poole  v.  Richardsofiy  and  unfortunately 
published  by  him,  operates  unavoidably  to  oppress  and  endanger 
the  accused  who,  by  reason  of  insanity,  are  innocent;  and  td 
encourage  crime  by  shielding  the  guilty  who  feign  insanity.  Objec^ 
tionable  as  the  new  dogma  is  in  all  the  details  of  its  practical 
operation,  it  is  also,  in  a  purely  legal  view,  a  violation  of  the  ele> 
mentary  principle  which  admits  the  best  evidence. 

II.  One  witness  testified  that  he  shut  up  his  shop  and  started  to 
go  away  when  the  defendant  was  there ;  and  another  testified  that 
he  left  a  bed  in  which  the  defendant  was,  and  went  to  sleep  in 
another  bed.  This  evidence  was  introduced  to  show  that  these  wit- 
nesses were  afraid  of  the  defendant ;  and  their  fears  were  proved  in 
this  way  to  show  that  in  their  opinions  the  defendant  was  insane. 

If  their  acts  could  be  proved  to  show  their  fears,  and  their  fears 
be  proved  as  evidence  of  their  opinions,  they  could  testify  directly 
to  their  opinions,  and  say  that  they  were  afhiid  of  the  defendant 
because  they  thought  him  insane. 

When  the  testimony  of  witnesses  is  offered  to  prove  that  they 
treated  the  defendant  as  an  insane  man,  it  amounts  to  an  offer  to 
prove  by  the  witnesses  a  previous  practical  expression  of  their 
opinions ;  and  the  question  arises,  whether  their  conduct  is  a  species 
of  the  best  evidence  of  their  opinions.  This  question  concerns  not 
the  competency  of  their  opinions,  but  the  method  of  proving  them. 
Whatever  the  true  method  may  be  in  theory,  a  question  of  sanity  is 
seldom,  if  ever,  tried  without  a  very  effective  use  being  made  of  evi*- 
dence  showing  that  the  person  whose  sanity  is  in  controversy  was 
or  was  not  treated  as  an  insane  person  by  his  family,  neighbors, 
friends  or  acquaintances.  Stewart  v.  lAspenard,  26  Wend.  268,  269,. 
292,  310,  311,  316.  When  evidence  is  offered  tending  to  show  how 
he  was  treated  by  other  persons  than  the  witnesses,  the  further 
question  arises,  under  what  circumstances  acts,  showing  opinions, 
can  be  regarded  as  a  class  of  the  best  evidence  when  the  actors  do 
not  testify  under  the  sanction  of  an  oath,  and  cannot  be  subjected 
to  the  test  of  cross-examination.     Wright  v.  Taiham,  5  CI.  &  Fin* 
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WO ;  S.  C,  4  Bing.  (N.  C.)  489 ;  1  GreenL  Ev.,  §  101,  note.  Hearsay, 
withont  such  sanction  and  test,  is,  sometimes^  the  best  evidence.  1 
id^  g§  103-105, 127-146 ;  1  PhiU.  Ey.  285  (4th  Am,  ed.) ;  3  Am.  Law 
Beg.  N.  S.  641 ;  ffinkley  y.  Davis,  6  N.  H.  210 ;  Rand  v.  Dodge ,  17 
id-  343 ;  Wheeler  v.  Walker,  45  id.  356 ;  Adams  v.  Blodgetf,  47  id. 
S19. 

III.  The  defendant's  exception  to  the  instrnctions  given  to  the 
jnry,  in  relation  to  his  responsibility  as  affected  by  dipsomania, 
IBises  the  general  question  of  the  legal  tests  of  insanity ;  for,  if  the 
instructions  given  upon  dipsomania  are  correct,  they  would  be  cor- 
rect when  given  upon  any  other  alleged  form  of  insanity. 

If  knowledge  of  right  and  wrong  or  delusion  is  the  test  in  othor 
alleged  forms  of  insanity,  knowledge  and  delusion  must  be  the  test 
in  alleged  dipsomania.  The  correctness  of  all  the  instructions  given 
on  the  tests  of  mental  disease  is  involved  in  the  exception  taken  by 
the  defendant 

This  was  the  first  instance  in  which  such  instrnctions  were  ever 
given ;  but  they  are  an  application  of  ancient  and  fundamental  prln- 
eiples  of  the  common  law.  A  product  of  mental  disease  is  not  a 
contract,  a  will,  or  a  crime ;  and  the  tests  of  mental  disease  are 
matters  of  fact.  Boardman  v.  Woodman^  47  N.  H.  147-150.  Tried 
by  thd  standard  of  legal  precedent,  the  instructions  are  wrong ;  tried 
by  the  st^dard  of  legal  principle,  they  are  right  "We  have  come 
to  a  point  where  we  can  plainly  see  that  the  paths  of  precedent  and 
principle  diverge,  and  where  we  must  choose  between  them.  In 
making  our  choice  there  are  various  considerations  which  weaken 
the  attraction  of  precedent 

A  striking  and  conspicuous  want  of  success  has  attended  the 
efforts  made  to  adjust  the  legal  relations  of  mental  disease.  In 
regard  to  the  validity  of  a  contract  as  affected  by  insanity,  the  author- 
ities have  been  conflicting  and  vacillating.  Littleton  says :  '^  No 
man  of  full  age  shall  be  received  in  any  plea  by  the  law  to  disable  his 
own  person."  Oo.  Litt  246,  h.  Ooke  says :  "There  have  been  four 
several  opinions  concerning  the  alienation  nr  other  act  of  a  man  that 
is  non  compos  m&niisy  etc.  For,  first,  some  are  of  opinion  that  he 
may  avoid  his  own  act  by  entry  or  plea.  Secondly,  others  are  of 
opinion  that  he  may  avoid  it  by  writ  and  not  by  plea.  Thirdly, 
others,  that  he  may  avoid  it  either  by  plea  or  by  writ;  and  of  thi?* 
Of  inion  is  Fitzherbert  in  his  Natura  Brevium,  *  *  ♦  Aiul 
Littleton  here  is  of  opinion  that,  neither  by  plea,  nor  by  writ,  iiox 
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otherwise,  he  himself  shall  ayoid  it,  but  his  heir  *  *  *  shall 
avoid  it  by  entry,  plea,  or  writ.  And  herewith  the  greatest  authori- 
ties of  our  books  agree;  and  so  was  it  resolved  with  Littleton  in 
Beverly's  case,  where  it  is  said  that  it  is  a  maxim  of  the  common 
law  that  the  party  shall  not  disable  himself.'^  Co.  Litt  247,  b.  "  By 
i'ae  law  of  England  no  man  shall  avoid  his  own  act  by  reason  of 
these  defects."  1  Hale's  P.  C.  29.  Blackstoke  says:  ''The  king, 
indeed,  on  behalf  of  an  idiot,  may  avoid  his  grants  or  other  acts.  But 
it  hath  been  said  that  a  non  cwnpos  himself  *  *  *  ghall  not 
be  permitted  to  allege  his  own  insanity  in  order  to  avoid  such  grant; 
for  that  no  man  shall  be  allowed  to  stultify  himself,  or  plead  his 
own  disability.  The  progress  of  this  notion  is  somewhat  curious." 
IMackstone  gives  its  history,  showing  that  it  did  not  prevail  in  the 
time  of  Edward  I;  that,  ''under  Edward  III,  a  scruple  began  to 
arise  whether  a  man  should  be  permitted  to  blemish  himself  by 
pleading  his  own  insanity ;"  and  afterward  it  was  doubted  whether 
n  plaintiff  who  had  executed  a  release  since  the  commencement  of 
his  suit,  and  Who  was  taken  to  be  sane  at  its  commencement  and 
at  the  time  of  pleading,  should  be  permitted  to  plead  an  intermediate 
deprivation  of  reason  existing  at  the  execution  of  the  release,  "  and 
the  question  was  asked  how  he  came  to  remember  the  release  if  out 
of  his  senses  when  he  gave  it  Under  Henry  VI  this  way  of  reason- 
ing ♦  ♦  ♦  was  seriously  adopted  by  the  judges,  •  •  ♦  and 
tvom  these  loose  authorities,  which  Fitzherbert  does  not  scruple  to 
reject  as  being  contrary  to  reason,  the  maxim  that  a  man  shall  not 
fltultify  himself  hath  been  handed  down  as  settle!  law."  2  BL  OonL 
291,  292. 

In  1767  Lord  Mansfield  stated  the  law  thus :  "  It  hath  been 
fiaid  to  be '  a  maxim  that  no  man  can  plead  his  being  a  lunatic  to  avoid 
a  deed  executed,  or  excuse  an  act  done  at  that  time,  because,'  it  is 
eaid, '  if  he  was  a  lunatic  he  could  not  remember  any  action  he  did 
during  the  period  of  his  insanity.'  And  this  was  the  doctrine  formerly 
laid  down  by  some  ji^dges ;  but  I  am  glad  to  find  that  of  late  it  hath 
been  generally  exploded ;  for  the  reason  assigned  for  it  is,  in  my 
opinion,  wholly  insufScient  to  support  it ;  because  though  he  could 
not  remember  what  passed  during  his  insanity,  yet  he  might  justly 
«ay,  if  he  ever  executed  such  a  deed  or  did  such  an  action,  it  must 
have  been  during  his  confinement  or  lunancy ;  for  he  did  not*do  it 
either  before  or  since  that  time.  As  to  the  case  in  which  a  man's 
{)Iea  of  insanity  was  actually  set  aside,  it  was  nothing  more  than 
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this:  it  was  when  they  pleaded  ore  tenusj  the  man  pleaded  that  he 
wafl  at  the  time  out  of  his  senses.  It  was  replied,  how  do  you  know 
that  you  was  out  of  your  senses  ?  No  man  that  is  so  knows  himself 
to  be  so.  And  accordingly  his  plea  was,  upon  this  quibble,  set  aside  ,^ 
rot  because  it  was  not  a  valid  one  if  he  was  out  of  his  senses,  but 
because  they  concluded  he  was  not  out  of  his  senses."  Chamberlain 
of  London  v.  Evans,  5  Bl.  Com,  App.  149  (Am.  ed.  1773).  **  The 
party  himself  may  set  up  as  a  defense,  and  in  avoidance  of  the  contract 
tliat  he  was  non  compos  mentis  when  it  was  alleged  to  have  been 
made.  The  principle  advanced  by  Littleton  and  Ooke,  that  a  man 
shall  not  be  heard  to  stultify  himself,  has  been  properly  exploded  as 
being  manifestly  absurd  and  against  natural  justice.''  2  Kenfs 
Com.  451.  *^  Yet,  clear  as  this  doctrine  appears  in  common  sense  and 
common  justice,  it  has  met  with  a  sturdy  opposition  from  the  com- 
mon lawyers,  who  have  insisted  (as  has  been  justly  remarked),  in 
defiance  of  natural  justice,  and  the  universal  practice  of  all  the 
civilized  nations  in  the  world,  that,  according  to  a  known  maxim 
of  the  common  law,  no  man  of  full  age  should  be  admitted  to  disable 
or  stultify  himself.  ♦  ♦  ♦  How  so  absurd  and  mischievous  a 
maxim  could  have  found  its  way  into  any  system  of  jurisprudence^ 
professing  to  act  upon  civilized  beings,  is  a  matter  of  wonder  and 
humiliation.  There  have  been  many  struggles  against  it  by  emi- 
nent lawyers  in  all  ages  of  the  common  law ;  but  it  is,  perhaps, 
somewhat  difficult  to  resist  the  authorities  which  assert  its  establish- 
ment in  the  fundamental's  of  the  common  law ;  a  circumstance  which 
may  well  abate  the  boast  so  often  and  so  rashly  made,  that  the  com- 
mon law  is  the  perfection  of  human  reason."    Story's  Eq.,  §  226. 

It  seems  to  have  been  finally  considered,  in  this  and  other  juris- 
dictions, that  a  man  might  avoid  a  contract  on  the  ground  of  his 
insanity,  in  all  cases  excepting,  perhaps,  a  contract  for  necessaries 
Lang  v.  WJiidden,  2  N.  H.  436,  438 ;  Burke  v.  Allen,  29  id.  106 ; 
Seaver  v.  Phelps,  11  Pick.  304 ;  Gibson  v.  8oper,  6  Gray,  279.  But 
it  is  now  held  that  he  is  estopped  to  avoid  a  contract  made  in  good 
faith,  unless  he  restores  the  other  party  to  his  previous  position,  or 
makes  compensation.  Molton  v.  Camroux,  2  W.  H.  &  G.  487 ;  S.  C, 
4  id.  17  ;  You7ig  v.  Stevens,  48  N.  H.  133 ;  1  Pars,  on  Cont  383-386 
(5th  ed.).  This  result  places  the  contracts  of  insane  persons  and 
minors,  to  a  considerable  extent,  on  the  same  ground.  Carr  v. 
Vlough,  26  N.  H.  280 ;  Heath  v.  West,  28  id.  lOl ;  Lincoln  v.  BucJo 
master,  32  Vt  652 ;  2  Greenl.  Ev.,  §§  369,  370. 
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The  English  law,  in  proceedings  for  guardianship,  has  been  con> 
ftified  and  unsettled.    13  Law  Magazine  and  L.  Review,  122. 

In  relation  to  the  burden  of  proof  on  the  question  of  sanity  in 
criminal  cases,  the  English,  and  nearly  all  the  American  authorities 
have  been  manifestly  wrong.  The  uniform  rule  in  England  and  the 
general  rule  in  this  country  has  been,  that  the  burden  was  on  the 
de£mdant  to  prove  insanity  either  beyond  reasonable  doubt,  or  by  a 
preponderance  of  evidence.  In  King  v.  Arnold,  16  St  Tr.  695,  7.64, 
Mr.  Justice  Tracy  said  to  the  jury,  "  the  shooting  my  Lord  Onslow, 
which  is  the  fact  for  which  the  prisoner  is  indicted,  is  proved  beyond 
dl  manner  of  contradiction ;  but  whether  this  shooting  was  mali- 
cious, that  depends  upon  the  sanity  of  the  man."  One  of  the  most 
important  judicial  encroachments  upon  the  province  of  the  jury,  in 
England,  has  always  been  the  inference  of  malice  decllired  by  the 
oourt  as  a  legal  presumption.  The  legal  idea  of  malice  includes  the 
idea  of  sanity;  and  the  legal  presumption  of  malice  threw  the  bur- 
den of  proving  insanity  on  the  defendant  This  has  always  been 
understood,  in  England,  as  distinctly  as  it  was  by  Erskine,  when  he 
said  in  King  v.  Hadfieldy  27  St.  Tr.  1314,  1318,  "  I  must  convince 
you  that  the  unhappy  prisoner  was  a  lunatic.  ♦  ♦  *  ♦ 
The  whole  proof  therefore  is  undoubtedly  cast  upon  me ; "  and  by 
Ml.  Baron  Martin  when  he  charged  the  jury  in  Qtieen  v.  Townleyy 
Ann.  Reg.  1863,  part  2,  p.  308,  "  unless  they  were  satisfied  —  and  it 
iraa  for  the  prisoner  to  make  it  out  —  that  he  did  not  know  the 
oonsequences  of  his  act,  or  that  it  was  against  the  law  of  God  and 
man,  and  would  subject  him  to  punishment,  he  was  guilty  of  mur- 
der." This  great  error  was  corrected  in  State  v.  Bartlett,  43  N.  H. 
224 —  a  case  most  revolutionary  in  precedent,  but  most  conservative 
in  principle. 

In  testamentary  cases,  tried  by  a  probate  court  without  a  jury, 
the  court  necessarily  decides  the  fact  as  well  as  the  law.  In  Steioart 
V.  Lispenard,  26  Wend.  255 ;  Blancliard  v.  Nestle,  3  Denio,  37,  and 
Clark  V.  Sawyer,  2  Gomst  498,  it  was  held,  that  mental  imbecility  ia 
not  testamentary  incapacity  unless  it  amounts  to  a  total  absence  of 
reason ;  but  this  test  was  abandoned  in  Delafield  v.  Parish,  25  N. 
Y.  11.  In  1826,  an  English  judge  of  probate  decided  in  Beto  v. 
Clark,  3  Adams,  79,  that,  as  a  matter  of  fact  proved  by  the  medical 
authorities  of  his  day,  delusion  was  the  test  of  insanity.  Boardman 
V.  Woodman,  47  N.  H.  148, 149.  The  courts  of  this  country  inad- 
vertently adopted  in  testamentary  cases,  as  a  rule  of  law,  the  test  of 


JUNE  TEEM,  1870.  575 

State-v.  Pike. 

delusion  which  the  English  judge  of  probate  had  found  as  a  matter 
of  fact  And  this  mistake  greatly  increased  the  difficulty  of  extri- 
cating the  subject  from  the  embarrassments  and  obscurities  which 
beset  it  In  1867  it  was  supposed  that  the  American  doctrine  of  tea- 
tamentary  capacity  was  firmly  established  on  the  English  probate 
foundation  of  fact  mistaken  here  for  a  basis  of  law,  when  suddenly 
even  that  foundation  was  destroyed  by  the  English  probate  court 

In  Smith  et  cU.  v.  Tebbitt  et  al.  Law  Rep.,  1  P.  &  D.  398,  Sir  J.  P. 
Wilde  said  :  '^  What  is  to  be  the  proof  of  disease  ?  What  is  to  be  the 
test,  if  there  be  a  test,  of  morbid  mental  action  ?  The  existence  of 
mental  ^  delusions,'  it  would  perhaps  be  answered.  But  this  only 
postpones  the  question,  in  place  of  answering  it  Eor  whatis  a  men- 
tal delusion  ?  How  is  it  to  be  defined  so  as  to  constitute  a  test,  uni- 
versally applicable,  of  mental  disorder  or  disease.  The  word  is  not 
a  Tery  fortunate  one.  In  common  parlance  a  man  may  be  said  to 
be  under  a  ^  delusion '  when  he  only  labors  under  a  mistake.    The 

*  delusion '  intended  is,  of  course,  something  very  different  To  say 
that  a  ^morbid'  or  an  'insane  delusion'  is  meant,  is  to  beg  the  ques- 
tion. Eor  the  'delusion'  to  be  sought  is  the  test  of  insanity; 
and  to  say  that  an  insane  or  morbid  delusion  is  the  test  of  insanity 
or  disease  does  not  advance  the  inquiry.  '  A  belief  of  facts  which 
no  rational  person  would  have  believed '  says  Sir  John  NiCHOiiLi 

*  No  rational  person.'  This  too  appears  open  to  a  like  objection 
for  what  are  the  limits  of  a  rational  man's  belief?  And  to  say  that 
a  belief  exceeds  them  is  only  to  say  that  it  is  irrational  or  insane. 

*  The  belief  of  things  as  realities  which  exist  only  in  the  imagina- 
tion of  the  patient,'  says  Lord  Bbougham  in  Waring  v.  Waring^  6 
Moo.  P.  0.  354.  But  surely  sane  people  often  imagine  things  to 
exist  which  have  no  existence  in  reality  both  in  the  physical  and 
moral  world.  What  else  gives  rise  to  unfounded  fears,  unjust  sus- 
picions, baseless  hopes,  or  romantic  dreams  ?  I  turn  to  another 
definition.  It  is  by  Dr.  Willis,  a  man  of  great  eminence,  and  is 
quoted  by  Sir  John  Nicholl  in  Dew  v.  Clark.  *  A  pertinacious  ad- 
herence to  some  delusive  idea  in  opposition  to  plain  evidence  of  its 
falsity.  This  seems  to  offer  a  surer  ground ;  but  then  the  '  evidence' 
of  the  falsity  is  to  be  ' plain,'  and  who  shall  say  if  it  be  so  or  not? 
In  many  or  most  cases  it  would  be  easy  enough.  Those  who  have 
entertained  the  '  delusive  idea '  that  their  bodies  were  made  of  glass 
or  their  legs  of  butter  (as  it  may  be  found  in  medical  works  that 
some  have  done),  certainly  have  '  plain  evidence '  at  hand —  the  evi- 
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dence  of  their  senses — of  its  faUity.  But  what  if  the  delusire  idea 
concern  a  subject  in  which  the  senses  play  no  part,  and  the  'plain 
evidence'  by  which  it  is  to  be  discharged  is  matter  of  reasoning  and 
addressed  to  the  intellectoal  faculty  ?  Will  all  sane  men  agree 
whether  the  evidence  is  plain  or  not  ?  And  if  not,  shall  one  man 
m  all  cases  pronounce  another  a  monomaniac  when  the  evidence  is 
plain,  to  his  reason,  of  the  falsity  of  the  other  ideas  ? 

I  find  no  fault  with  the  language  of  these  definitions  as  fairly 
and  properly  describing  the  mental  phenomena  they  are  used  to 
depict  I  only  assert  that  the  existence  of  mental  delusions,  thus 
defined,  is  not  capable  of  being  erected  into  an  universal  test  of 
mental  disease.  It  is  no  doubt  true  that  mental  disease  is  always 
accompanied  by  the  exhibition  of  thoughts  and  ideas  that  are  false 
and  unfounded,  and  may,  therefore,  be  properly  called  '  delusive.' 
But  what  I  mean  to  convey  on  this  head  is  this,  that  the  question 
of  insanity  and  the  question  of  delusions 'is  really  one  and  the 
same,  that  the  only  delusions  which  prove  insanity  are  insane  delu- 
sions, and  that  the  broad  inquiry  into  mental  health  or  disease  can- 
not, in  all  cases,  be  either  narrowed  or  determined  by  any  previous 
or  substituted  inquiry  into  the  existence  of  what  are  called  delu- 
sions.' I  say  in  all  cases,  for  in  some  such  as  those  to  which  I  have 
already  alluded,  where  the  delusive  idea  ought  to  receive  its  con- 
demnation and  expulsion  at  once  from  the  simple  action  of  the 
senses,  the  contrary  is  the  case ;  and  the  same  may  be  said  of  delu- 
sions obviously  opposed  to  the  simple,  ordinary  and  universal  action 
of  reason  in  healthy  minds.  These  are  the  simple  cases  about  which 
no  one  would  doubt,  and  in  them  the  proof  of  the  'delusions'  is 
also  the  proof  of  insanity  without  more.  But  what  is  to  be  said  of 
the  more  complicated  cases  ?  What  if  the  diseased  action  of  the 
mind  does  not  exhibit  itself  on  the  surface,  as  it  were,  opposing  its 
hallucinations  to  the  common  senses  or  reasons  of  all  mankind,  but 
can  be  tracked  only  in  the  recesses  of  abstract  thought  or  religious 
speculation,  regions  in  which  the  mental  action  of  the  sane  pro- 
duces no  common  result,  and  all  is  question  and  conflict  ?  In  what 
form  of  words  could  a  '  delusion '  be  defined  which  would  be  a  posi- 
tive test  of  insanity  in  such  cases  as  these  ?  In  none,  I  conceive, 
but  ' insane  delusions*  or  words  of  the  like  import,  which  carry 
with  them  the  whole  breadth  of  the  general  inquiry.  How,  then, 
IS  this  question  of  insanity  to  be  approached  by  a  legal  tribunal? 
What  tests  are  to  be  applied  for  disease  ?    What  limits  assigned 
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within  which  extravagance  of  thought  is  to  be  pronounced  com 
patible  with  mental  health  ?  The  decided  cases  offer  no  light  on 
these  heads.  I  nowhere  find  any  attempt  to  deyise  such  tests  or 
assign  such  limits.  Nor  do  I  conceive  that  any  tests,  however 
elaborate,  beyond  the  common  and  ordinary  method  of  judging  in 
such  matters,  would  be  competent  to  bear  the  strain  of  individual 
cases  in  the  course  of  experience.'' 

The  judge  held  it  to  be  the  duty  of  the  court  **  to  inform  itself, 
as  far  as  opportunity  permits,  of  the  general  results  of  medical 
observation,"  and  he  quoted  Dr.  Bay,  Drl  Prichard,  and  Dr.EsquiroL 
If  the  American  law  of  insanity  is  to  be  that  which  the  English 
probate  court  holds,  &om  time  to  time,  to  be  a  matter  of  fisMst 
depending  upon  ^^the  general  results  of  medical  observation" 
and  the  progress  of  medical  science,  we  have  no  assurance  that  this 
branch  of  our  law  will  be  more  stable  hereafter  than  it  has  been 
heretofore. 

The  attempt  to  establish  a  legal  test  of  mental  disease  has  been 
as  unsuccessful  in  criminal  as  in  testamentary  cases.  In  England, 
from  1826  to  1867,  delusion  was  applied  as  the  test  in  the  latter 
but  it  was  not  adopted  in  the  former ;  and  it  was  not  shown  how  it 
happened  that  what  was  an  infallible  test  of  mental  disease  in  t 
man  when  he  disinherited  his  child,  was  no  test  of  mental  disease 
m  him  when  he  deprived  his  child  of  life. 

It  has  been  held,  within  one  hundred  and  fifty  years,  that  the  test 
in  criminal  cases  is,  whether  the  defendant  was  totally  deprived  of 
his  understanding  and  memory  and  did  not  know  what  he  was 
doing  any  more  than  a  wild  beast  King  v.  Arnoldy  16  St  Tr.  695, 
765.  This  was  the  original  form  of  the  knowledge  test  In  180O, 
the  attorney-general  of  England  declared  that  this  test  had  never 
been  contradicted,  but  had  always  been  adopted.  King  v.  Hadjieldf 
27  id.  1288.  Erskine,  in  the  same  case,  said :  "  I  will  employ 
no  artifices  of  speech.  *  *  *  The  attorney-general,  standing 
undoubtedly  upon  the  most  revered  authorities  of  the  law,  has  laid 
it  down  that,  to  protect  a  man  from  criminal  responsibility,  there 
must  be  a  total  deprivation  of  memory  and  under stajiding,  I 
admit  that  this  is  the  very  expression  used  both  by  Lord  Ooke  and 
Lord  Hale,  but  the  true  interpretation  of  it  deserves  the  utmost 
attention  and  consideration  of  the  court  *  *  *  Dehtsion^ 
therefore,  where  there  is  no  frenzy  or  raving  madness,  is  the  true 
character  of  insanity.    *    *     *    i  really  think,  however,  that  th« 
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attorney-general  and  myself  do  not^  in  sabstanoe,  very  materiidlj 
differ.  *  *  *  In  contemplating  the  law  of  the  country  and  the 
precedents  of  its  justice  to  which  they  must  be  applied,  I  find 
nothing  to  challenge  or  question.  I  approve  of  them  throughout; 
I  subscribe  to  all  that  is  written  by  Lord  Hale  ;  I  agree  with  all  the 
authorities  cited  by  the  attorney-general  &om  Lord  Goke.^  St  Tr. 
1309, 1312, 1314,  1318,  1324.  The  effort  of  Ebseikb  was  made 
with  such  ^*  artifices  of  speech,"  that  the  court  seem  to  hare  b^en 
mystified.  When  Lord  EEirrour,  satisfied  that  the  defendant  waa 
insane,  stopped  the  trial  and  ordered  a  verdict  of  acquittal,  his 
remark,  that  *^  with  regard  to  the  law,  as  it  has  been  laid  dowui 
there  can  be  no  doubt  upon  earth,''  apparently  meant  as  it  had  bean 
laid  down  by  the  attorney-general  and  by  Ebseine.  He  seems  not 
to  have  understood  that  the  ancient  test  was  questioned,  and  yet^ 
tried  by  that  test,  Hadfield  must  have  been  convicted.  Hadfield'a 
acquittal  was  not  a  judicial  adoption  of  delusion  as  the  test  in  tha 
place  of  knowledge  of  right  and  wrong  (9  G.  &  P.  546) ;  it  was, 
probably,  an  instance  of  the  bewildering  effect  of  Ebskins's  adroit* 
ness,  rhetoric  and  eloquence. 

The  common  instincts  of  humanity  have  abandoned  the  original 
^wild-beasf  form  of  the  knowledge  test  only  to  adopt  othen 
equally  arbitrary,  though  less  shocking  to  the  intelligence  and  sen- 
sibility of  the  age.  Knowledge  of  right  and  wrong,  in  some  degree, 
with  more  or  less  of  explanation  and  variation,  has  always  been,  in 
theory,  the  test  of  criminal  capacity  in  England,  and  generally  in 
this  country ;  the  English  courts  have  never  recognized  delusion  as 
the  test  They  have  noticed  delasion  only  so  far  as  it  destroyed  the 
knowledge  of  right  and  wrong,  which  is  the  same  as  an  explicit 
rejection  of  it  as  a  test  If  knowledge  of  right  and  wrong  is  the 
test^  it  is  immaterial  whether  that  knowledge  be  destroyed  by  disease 
assuming  the  form  of  delusion,  or  any  other  form. 

It  is  matter  of  history  that  insanity  has  been,  for  the  most  part,  a 
growth  of  the  modem  state  of  society.  Like  many  other  diseases 
it  is  caused,  in  a  great  degree,  by  the  habits  aod  incidents  of  civilized 
life.  In  the  earlier  and  ruder  ages  it  was  comparatively  rare.  Its 
present  extent  has  been  chiefly  attained  within  a  few  hundred  years. 
Until  recently  there  were  no  asylums  for  the  insane,  and  no  experts 
devoting  their  lives  exclusively  to  the  practical  study  and  treatment 
of  the  disease.  The  necessary  opportunities  iTor  obtaining  a  thorough 
understanding  of  it  did  not  exist  until  they  were  furnished  by  the 
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-positions  of  guperiiitendentB  of  asylums  and  their  assistants.    Con 
■sequentlj,  until  recently,  there  was  very  little  knowledge  of  the 
subject. 

In  old  books  it  is  often  found  under  the  head  of  lunacy.  Lord 
Hale  was  the  first  writer  who  undertook  to  introduce  into  a  law 
book  any  considerable  statement  of  the  facts  of  mental  dfsease. 
1  Hale's  P.  C.  2&-d2.  Not  only  was  he  guided  by  the  best  medical 
authorities  of  his  day,  but  he  carefully  used  the  language  of  medical 
men.  Among  other  current  medical  ideas  which  he  recorded  was 
this :  the  insanity  '^  which  is  interpolated,  and  by  certain  periods 
and  yicissitudes,''  '^is  that  which  is  usually  called  lunacy,  for  the 
moon  hath  a  great  influence  in  all  diseases  of  the  brain,  especially 
in  tliis  kind  of  dementia;  such  persons  commonly  in  the  full  and 
change  of  the  moon,  especially  about  the  equinoxes  and  sunmier 
solstice,  are  usually  in  the  height  of  their  distemper;"  and  ^'such 
persons  as  hare  their  lucid  interrals  (which  ordinarily  happens 
between  the  full  and  change  of  the  moon),  in  such  intervals  have 
usually  at  least  a  competent  use  of  reason."  He  did  not  imagine 
that  this  medical  lunar  theory  was  a  principle  of  the  common  law. 
Lord  Essia:N:B,  in  delivering  judgment  in  Cranmer^s  Case  (12  Yes. 
445,  451),  said,  'Hhe  moon  has  no  influence ;''  and  the  importer 
inserted  this  marginal  note :  ''  In  cases  of  lunacy,  the  notion  that 
the  moon  has  an  influence,  erroneous."  The  reporter  may  not  have 
distinguished  between  law  and  fact;  but  Erskine  did  not  suppose 
that  he  was  announcing  his  disagreement  with  Hale  on  a  point  of 
law. 

The  other  causes,  symptoms,  and  tests  of  mental  disease  recorded 
by  Hale  were  as  clear  matters  of  fact  as  the  lunar  theory.  When 
he  put  them  in  his  History  of  the  Pleas  of  the  Crown,  he  merely 
followed  the  line  of  the  custom  that  had  been  pursued  by  him  and 
all  other  English  judges,  of  giving  to  the  jury  their  opinions  of  the 
facts  of  the  cases  tried  before  them.  Ante,  416,  417.  In  his  His- 
tory of  the  Common  Law,  he  says  of  trial  by  jury,  "  Another  excel- 
lency of  this  trial  is  this ;  that  the  judge  is  always  present  at  the 
time  of  the  eyidence  given  in  it  Herein  he  is  able,  in  matters  of 
law  emerging  upon  the  evidence,  to  direct  them ;  and  also,  in  mat- 
ters of  fact,  to  give  them  a  great  light  and  assistance,  by  his  weigh- 
ing the  evidence  before  them  and  observing  where  the  c^^iestiim  and 
knot  of  the  business  lie ;  and  by  showing  them  his  opinion  even  in 
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matter  of  fact ;  which  ia  a  great  adyantage  and  light  to  laymen.'' 
i  Hale's  Hist  Com.  Law,  147. 

In  King  t.  OuUendar  and  Duntf,  6  St  Tr.  700,  there  is  an  instance 
of  the  positive  manner  in  which  judges' were  accustomed  to  give 
their  opinions  to  the  jury  on  matters  of  &ct  In  that  case  the 
defendants  were  tried  before  Halb  for  witchcraft;  and  he  instructed 
the  jury  as  follows :  ^*  That  there  were  such  creatures  as  witches  he 
made  no  doubt  at  all ;  for,  first,  the  scriptures  had  aflSrmed  so  much. 
Secondly,  the  wisdom  of  all  nations  had  provided  laws  against  such 
persons,  which  is  an  argument  of  their  confidence  of  such  a  crime.** 
The  jury  found  a  verdict  of  guilty;  the  judge  was  ftilly  satisfied 
with  the  verdict;  and,  upon  his  sentence,  the  defendants  were 
executed.  The  doctrine  of  insanity  and  witchcraft  stated  by  Lord 
Hale  were  held  by  him  in  common  with  the  most  enlightened 
classes  of  the  most  civilized  nations.  He  was  not  their  author  nor 
was  he  responsible  for  them.  They  were  equally  doctrines  of  fact ; 
one  was  no  more  a  matter  of  law  than  the  other;  and  they  are 
equally  entitled  to  oblivion,  although  the  ancient  doctrine  of  insanity 
outlived  the  ancient  doctrine  of  witchcraft 

When  we  remember  that  the  universal  belief  in  witchcraft  has 
been  overcome  within  two  hundred  years,  it  is  easy  to  understand 
how  the  phenomena  of  insanity  were  long  regarded  as  supematuraL 
Witchcraft  and  demoniacal  possession  were  accepted  as  truths  taught 
by  miraculous  inspiration.  Cases  of  insanity  were  found  answering 
the  biblical  description  of  cases  of  demoniacal  possession ;  but  the  sug- 
gestion that  any  of  the  latter  might  be  cases  of  mental  or  physical  dis- 
ease was  received  as  an  attack  upon  the  infallibility  of  the  scriptures. 
This  state  of  things  discouraged  investigation  and  encouraged  the 
belief  that  insanity,  at  least  in  some  of  its  forms,  was  demoniacal 
possession.  The  natural  causes  and  operations  of  cerebral  disease 
were  mysterious ;  the  theological  clouds  that  encompassed  it  were 
appalling. 

In  a  period  of  ignorance,  credulity,  superstition,  and  religious 
terrorism,  before  there  was  a  science  of  medicine,  we  should  not 
expect  to  find  any  scientific  or  accurate  understanding  of  such  a 
malady.  Well  might  the  boldest  shrink  from,  the  exploration  of  a 
condition  believed  to  be,  in  its  origin,  beyond  the  bounds  of  natuT3, 
and  curable  only  by  the  power  of  exorcism. 

As  the  ancient  theory  of  diabolism  gradually  passed  away,  insanity 
a  as  still  attributed  to  special  providences,  and  not  to  the  operation 
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of  the  general  laws  of  health.  The  sufferers  were  treated  for  wicked- 
ness rather  than  sickness.  Among  men  of  science  the  investiga^on 
of  the  subject  is  now  disincumbered  of  all  theological  complications. 
Bat  this  is  a  modern  emancipation  not  yet  realized  by  the  mass  t  f 
even  the  most  enlightened  communities.  Very  few  persons  have  &n 
adequate  conception  of  the  fact  that  insanity  is  a  disease.  The 
common  notion  of  it  is  of  something  not  merely  marvellouSy  but 
also  peculiarly,  vaguely,  and  indescribably  connected  with  a  higher 
or  lower  world.  The  insane  are  generally  considered  as  more  than 
sick ;  and  if  they  are  not  spoken  of  as  possessed,  their  condition,  to 
the  popular  apprehension,  is  still  enveloped  in  a  supernatural 
shadow.  The  lord  chancellor  of  England  declared,  in  the  house 
of  .lords,  on  the  11th  day  of  March,  1862,  that  "the  introduction 
of  medical  opinions  and  medical  theories  into  this  subject  has  pro- 
ceeded upon  the  vicious  pnnciple  of  considering  insanity  as  a  dis- 
ease.'^  Hansard,  CLXV,  1297.  This  remark  indicates  how  slowly 
legal  superstitions  are  worn  out,  aiid  how  dogmatically  the  highest 
legal  authorities  of  this  age  maintain,  as  law,  tests  of  insanity, 
which  are  medical  theories  differing  from  those  rejected  by  the  same 
authorities  only  in  being  the  obsolete  theories  of  a  progressive 
science. 

It  was,  for  a  long  time,  supposed  that  men,  however  insane,  if 
they  knew  an  act  to  be  wrong  could  refmin  from  doing  it.  But 
whether  that  supposition  is  correct  or  not  is  a  pure  question  of  fact. 
The  supposition  is  a  supposition  of  fact — in  other  words,  a  medical 
supposition  —  in  other  words,  a  medical  theory.  Whether  it  origi- 
nated in  the  medical,  or  any  other  profession,  or  in  the  general 
notions  of  mankind,  is  immaterial.  It  is  as  medical  in  its  nature  as 
the  opposite  theory.  The  knowledge  test  in  all  its  forms  and  the 
delusion  test  are  medical  theories,  introduced  in  immature  stages  of 
science,  in  the  dim  light  of  earlier  times,  and  subsequently,  upon 
more  extensive  observations  and  more  critical  examinations,  repu- 
diated by  the  medical  profession.  But  legal  tribunals  have  claimed 
those  tests  as  immutable  principles  of  law,  and  have  fancied  they 
were  abundantly  vindicated  by  a  sweeping  denunciation  of  medical 
theories  —  unconscious  that  this  aggressive  defense  was  an  irresisti- 
ble assault  upon  their  own  position. 

When  the  authorities  of  the  common  law  began  to  deal  with 
insanity,  they  adopted  the  prevailing  medical  theories.  The  distinc-' 
tion  between  the  duty  of  the  court  to  decide  questions  of  law,  and 
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the  duty  of  the  jury  to  decide  questions  of  fact,  was  not  appreciated 
and  observed  as  it  now  is  in  this  State.  In  criminal  cases  the  jury 
might  decide  the  law  as  well  as  the  fact  (Pierce  y.  The  Stdte^  13 
N.  F  536;  Quincy,  Mass.  Rep.  558-572);  in  civil  and  criminal 
caees  the  court  gave  to  the  jury  their  opinion  of  the  facts  as  well 
as  of  tiie  law  {ardey  416^  417).,  and  the  difference  between  a  question 
of  fact  and  a  question  of  law  was  generally  of  little  or  no  practical 
importance.  When  new  trials  had  not  come  into  use  (3  Bl.  Com. 
405;  Withcmi  r.  JJewis^  1  Wills.  55;  Quincy,  Mass.  Rep.  558;  Bil- 
liard on  New  Trials,  ch.  1,  §§  2,  3),  when  prisoners  were  not  allowed 
the  assistance  of  counsel  in  relation  to  matters  of  fact  (4  Bl.  Com. 
355;  11  St.Tr.  476;  19  id.  944),  and  juries  were  punished  at  the 
discretion  of  the  court  for  finding  their  verdict  contrary  to  the 
direction  of  the  judge  (4  Bl.  Com.  361),  the  sphere  of  the  court  was 
latitadinarian.  Tbe  judicial  practice  of  directing  or  advising  juries 
m  matters  of  fisvet  has  never  been  discontinued  in  England.  And 
tills  practice  has  carried  into  reports  and  treatises,  on  various 
brandies  of  the  law,  many  opinions  of  mere  matters  of  fact.  With- 
out any  conepiemras  or  material  partition  between  law  and  fact^ 
without  a  plain*  demarcation  between  a  circumscribed  province  of 
the  court  and  an  independent  province  of  the  jury,  the  judges  gave 
to  juries,  on  questions  of  insanity,  the  best  opinions  which  the 
times  afforded.  In  this  manner  opinions,  purely  medical  and  patho- 
logical in  their  character,  relating  entirely  to  questions  of  fact,  and 
full  of  error  as  medical  experts  now  testify,  passed  into  books  of 
law,  and  acquired  the  force  of  judicial  decisions.  Defective  medical 
theories  usurped  the  position  of  common-law  principles. 

The  usurpation,  when  detected,  should  cease.  The  manifest  im- 
posture of  an  extinct  medical  theory,  pretending  to  be  legal  author- 
ity, eannot  appeal  for  support  to  our  reason  or  even  to  our  sympathy. 
The  pnxverbiaJ  reverence  for  precedent  does  not  readily  yield ;  but 
when  it  comes'  to  be  understood  that  a  precedent  is  medicine  and 
not  law,  the  rerveicnce  in  which  it  is  held  will,  in  the  course  of  time, 
finbside. 

The  legal  profession,  in  profound  ignorance  of  mental  disease, 
haTe  assailed  the  superintendents  of  asylums  who  knew  all  that  was 
known  on  the  subject,  and  to  whom  the  world  owes  an  incalculable 
debt,  as  visionary  theorists  and  sentimental  philosophers  attempting 
to  overturn  settled  principles  of  law ;  whereas,  in  fact,  the  legal 
iprofemon  vrere  inyadinif;  the  provinoe  of  medicine,  and  attempting 
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to  inBtall  old  exploded  medical  theories  in  the  place  of  &ct8  estah« 
lished  in  the  progress  of  scientific  knowledge.  The  invading  party 
wQl  escape  from  a  false  position  when  it  withdraws  into  its  own  ter- 
ritory;  and  the  administration  of  justice  will  avoid  discredit  when 
the  controversy  is  thus  brought  to  an  end.  Whether  the  old  or  the 
new  medical  theories  are  correct  is  a  question  of  fact  for  the  jury; 
it  is  not  the  business  of  the  court  to  know  whether  any  of  them  ara 
correct  The  law  does  not  change  with  every  advance  of  science^ 
nor  does  it  maintain  a  fantastic  consistency,  by  adhering  to  medical 
mistakes  which  science  has  corrected.  The  legal  principle,  however 
much  it  may  formerly  have  been  obscured  by  pathological  darkness 
and  confusion  of  law  and  fact,  is,  that  a  product  of  mental  disease 
is  not  a  contract,  a  will,  or  a  crime.  It  is  often  difficult  to  ascertain 
whether  an  individual  had  a  mental  disease,  and  whether  an  act 
was  the  product  of  that  disease ;  but  these  difficulties  arise  from 
the  nature  of  the  facts  to  be  investigated,  and  not  from  the  law ; 
they  are  practical  difficulties  to  be  solved  by  the  jury,  and  not  legal 
difficulties  for  the  court 

If  our  precedents  practically  established  old  medical  theories 
which  science  has  rejected,  and  absolutely  rejected  those  which 
science  has  established,  they  might,  at  least,  claim  the  merit  of 
formal  consistency.  But  the  precedents  require  the  jury  to  be 
instructed  in  the  new  medical  theories  by  exx)ert8,  and  in  the  old 
medical  theories  by  the  judge. 

In  Queen  v.  Oxford,  tried  in  1840,  Dr.  Chowne  testified,  "  that  he 
considered  doing  an  act  without  a  motive  a  proof,  to  some  extent, 
of  an  nnsound  mind;  that  one  kind  of  insanity  has  been  well 
described  by  the  term  '  lesion  of  the  will ; '  that  it  is  sometimes 
called  mord  insanity ;  that  patients  are  often  impelled  to  commit 
suicide  without  any  motive ;  tiuit  this  state  of  mind  is  not  incom- 
patible with  an  acuteness  of  mind  and  an  ability  to  attend  to  the 
ordinary  affairs  of  life.''  Ann.  Reg.  1840,  Part  2,  p.  263.  Lord  Def- 
MAK  instructed  the  jury  that,  if  some  controlling  disease  was,  in 
truth,  the  acting  power  within  the  defendant  which  he  conH  not 
resist,  he  was  not  responsible,  and  that  knowledge  was  the  test  9 
C.  &  P.  546,  646. 

In  Queen  v.  McNaughton,  tried  in  1843,  Dr.  Monro  testified, "  that 
an  insane  person  may  commit  murder  and  yet  be  aware  of  the  con- 
sequences ;  that  lunatics  often  manifest  a  high  degree  of  devemess 
and  ingenuity,  and  exhibit,  occasionally,  great  cunning  in  escaping 
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from  the  consequences  of  such  acts ;  that  he  considered  a  person 
laboring  under  a  morbid  delusion  to  be  of  unsound  mind ;  that 
insanity  may  exist  without  any  morbid  delusion ;  that  a  person  may 
be  of  unsound  mind  and  yet  be  able  to  manage  the  usual  affairs  of 
life ;  that  insanity  may  exist  with  a  moral  perception  of  right  and 
wrong,  and  that  this  is  very  common."  Eight  experts  gave  their 
opinions,  going  to  show  that  the  defendant  had  committed  the  act 
in  question  under  the  influence  of  a  morbid  delusion,  which  deprived 
him  of  the  power  of  self-controL  Their  testimony,  in  substance, 
was,  that  the  defendant  was  insane ;  and  that  knowledge  of  right 
and  wrong  was  not  the  test  The  medical  testimony  was  so  strong 
that  the  court  stopped  the  trial  and  substantially  directed  the  jury 
to  acquit  the  defendant,  but  Chief  Justice  Tihtdal  instructed  the 
jury  that  knowledge  was  the  test.  It  does  not  appear  how  the 
defendant  could  be  acquitted  by  that  test  Ann.  Beg.  1843,  Part  2, 
pp.  35,  359. 

In  Queen  v.  Pafe,  tried  in  1850,  Dr.  Conolly  testified,  "  I  have 
conversed  with  the  prisoner  since  this  transaction,  and,  in  my  opin* 
ion,  he  is  a  person  of  unsound  mind.  I  am  not  aware  that  he  suf- 
fers from  any  particular  delusion.  He  is  well  aware  that  he  has 
done  wrong  and  regrets  it."  Dr.  Monro  testified,  "  I  have  had  five 
interviews  with  Mr.  Pate  since  this  transaction,  and,  from  mv  own 
observation,  I  believe  him  to  be  of  unsound  mind.  I  agree  with 
Dr.  Conolly  that  he  is  not  laboring  under  any  specific  delusion.  I 
think  he  may  ha^e  known  very  well  what  he  was  doing,  and  have 
known  that  it  was  very  wrong,  but  it  frequently  happens  with  per- 
sons of  diseased  mind  that  they  will  perversely  do  what  they  know 
to  be  wrong."  Mr.  Baron  Aldersok  instructed  the  jury  that 
knowledge  was  the  test 

In  Queen  v.  Townley,  triei  in  1863,  Dr.  Winslow  testified,  "I 
think  that  at  this  present  moment  he  is  a  man  of  deranged  intellect 
He  was  deranged  on  the  18th  of  November,  and  I  thought  stiU 
more  so  last  night  when  I  saw  him  the  second  time."  The  witness 
was  asked,  "  if  the  present  state  of  mental  derangement  existed  on 
the  2l8t  of  August,  would  it  be  likely  to  lead  to  the  commission  of 
the  act  then  committed ? "  His  answer  was,  "most  undoubtedly. 
Assuming  him  to  have  been,  on  the  21  st  of  August,  as  he  was  on 
the  18th  of  November  and  yesterday,  I  do  not  believe  that  he  was 
in  a  condition  of  mind  to  estimate,  like  a  sane  man,  the  nature  of 
h'«  act  and  his  legal  liability."    The  witness  further  testified,  "he 
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does  not  appear  to  haye  a  sane  opinion  on  a  moral  point  I  have 
no  doubt  he  knows  that  these  opinions  of  his  are  contrary  to  those 
generally  entertained,  and  that,  if  acted  'npon,  they  would  subject 
him  to  punishment  I  should  think  he  would  know  that  killing  a 
person  was  contrary  to  law,  and  wrong  in  that  sense.  I  should 
think  that,  from  his  saying  he  should  be  hanged,  he  knew  he  had 
done  wrong.''  Dr.  Gisbome  testified,  ^^  that  the  prisoner's  language 
impUed  that  he  knew  that  what  he  had  done  was  punishable,  but 
that  he  (the  witness)  believed  he  would  repeat  the  offense  to-mor- 
row." Mr.  Baron  Martin  instructed  the  jury  that  knowledge  was 
the  test 

In  these  cases  the  testimony  of  the  experts  negatived  the  idea  that 
knowledge  of  right  and  wrong  is  the  test  And  the  admission  of 
this  evidence,  coupled  with  the  rule  given  by  the  court  to  the  jury, 
that  knowledge  is  the  test,  brought  the  law  into  conflict  with  itself. 
Either  the  experts  testified  on  a  question  of  law,  or  the  court  testi- 
fied on  a  question  of  fact  The  conflict  was  only  rendered  a  little 
more  palpable  in  People  v.  Hu7Uingto7i,  tried  in  New  York,  in  1856. 
Experts  testified,  as  they  have  long  testified  in  England  and  else- 
where, that  a  man  without  delusion  may  be  irresponsible,  by  reason 
of  insanity,  for  an  act  which  he  knows  to  be  a  crime,  the  conse- 
quences of  which  he  understands.  One  expert  testified  that  he 
defined  insanity  as  a  disease  of  the  brain  by  which  the  freedom  of 
the  will  is  impaired,  and  that  almost  all  insane  people  know  right 
from  wrong.  The  knowledge  test  of  insanity,  as  laid  down  by  the 
English  judges,  in  their  opinions  given  to  the  house  of  lords,  in 
what  is  called  McNaughten's  Case  (1  G.  &  E.  131),  was  read  by 
counsel  to  tlie  experts.  The  experts  were  directly  asked  their  opin- 
ion of  that  test,  and  they  testified  that  they  did  not  agree  with  the 
English  judges  on  that  subject.  The  same  knowledge  test,  as  laid 
down  by  the  supreme  court  of  New  York  in  Freeman  v.  People^  4 
Denio,  28,  was  read  to  one  of  the  experts,  and  the  same  kind  of 
testimony  was  repeated.  The  court  instructed  the  jury  that  knowl- 
edge was  the  test  Keport  of  the  trial  of  People  v.  Huntington^ 
267,  260,  261,  263,  268,  269,  270,  271,  447. 

In  Com.  V.  Rogers^  one  expert  testified  that  insane  persons  gener- 
ally know  the  distinction  between  right  and  wrong.  The  opinion 
of  three  experts  was,  that  the  defendant  was  insane ;  that  his  reason 
had  been  overborne  by  delusion  and  an  insane  and  irresistible 
impulse  or  paroxysm.    In  coming  to  that  conclusion  it  does  not 
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appear  that  they  were  guided  by  the  knowledge  test ;  and,  upon  their 
testimony,  it  would  seem  that,  in  their  opinion,  knowledge  was  not 
the  test.  The  court  instructed  the  jury  that  knowledge  was  the 
test  In  the  application  of  that  test  to  the  evidence  the  court 
adopted  the  language  of  the  experts  in  relation  to  delusion  and 
impulse,  intending,  apparently,  to  use  delusion  and  impulse,  not  as- 
a  substitute  for  the  knowledge  test,  or  as  a  modification  of  it,  but 
as  an  illustration  of  a  process  by  which  the  knowledge  of  the  wrong- 
fulness of  the  act  might  be  suddenly  removed.  The  jury  were 
unable  to  understand  the  law  in  the  form  in  which  it  was  stated  in 
the  instructions,  and,  after  considering  the  question  of  sanity  some 
time,  they  came  into  court  and  asked  what  degree  of  insanity 
would  am3unt  to  a  justification ;  but  the  court  added  nothing  to-  ! 

the  instructions  previously  given.    Report  of  the  trial  of  Conu  y.  ! 

Rogers,  149-166,  276-278,  281 ;  S.  C,  7  Mete.  600. 

It  is  the  common  practice  for  experts,  under  the  oath  of  a  witness, 
to  inform  the  jury,  in  substance,  that  knowledge  is  not  the  test,  and 
for  the  judge,  not  under  the  oath  of  a  witness,  to  inform  the  jury 
that  knowledge  is  the  test  And  the  situation  is  still  more  expres* 
sire  when  the  judge  is  forced  by  an  impulse  of  humanity,  as  he  often 
is,  to  substantially  advise  the  jury  to  acquit  the  accused  on  the  testi* 
mony  of  experts,  in  violation  of  the  test  asserted  by  himself.  The 
predicament  is  one  which  cannot  be  prolonged  after  it  is  realized* 
If  the  tests  of  insanity  are  matters  of  law,  the  practice  of  allowing^ 
experts  to  testify  what  they  are  should  be  discontinued ;  if  they  are 
matters  of  facl^  the  judge  should  no  longer  testify  without  being 
sworn  as  a  witness  and  showing  himself  qualified  to  testify  as  an 
expert. 

To  say  that  the  expert  testifies  to  the  tests  of  mental  disease  as  a 
fact,  and  the  judge  declares  the  test  of  criminal  responsibility  as  a 
rule  of  law,  is  only  to  state  the  dilemma  in  another  form.  For,  if 
the  alleged  act  of  a  defendant  was  the  act  of  his  mental  disease,  it 
was  not  in  law  his  act,  and  he  is  no  more  responsible  for  it  than  be 
would  be  if  it  had  been  the  act  of  his  involuntary  intoxication,  or 
of  another  person  using  the  defendant's  hand  against  his  utmost 
resistance ;  if  the  defendant's  knowledge  is  the  test  of  responsibility 
in  one  of  these  cases,  It  is  the  test  in  all  of  them.  If  he  does  know 
the  act  to  be  wrong  he  is  equally  irresponsible,  whether  his  will  ia 
overcome,  and  his  hand  used  by  the  irresistible  power  of  hia  own 
mental  disease,  or  by  the  irresistible  power  of  anotlier  person.   When 
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disease  is  the  propelling^  unoontroUable  power,  the  man  is  as  innocent 
as  the  weapon;  the  mental  and  moral  elements  are  as  guiltless  aa 
the  materiaL  If  his  mental,  moral  and  bodily  strength  is  sub- 
jugated  and  pressed  to  an  involuntary  service,  it  is  immaterial 
whether  it  is  done  by  his  disease  or  by  another  man,  or  a  brute,  or 
any  physical  force  of  art  or  nature  set  in  operation  without  any  fault 
on  his  part  If  a  man  knowing  the  difference  between  right  and 
wrong,  but  deprived  by  either  of  those  agencies  of  the  power  to 
choose  between  them,  is  punished,  he  is  punished  for  his  inability  to 
make  the  choice — he  is  punished  for  incapacity;  and  that  is  the 
very  thing  for  which  the  law  says  he  shall  not  be  punished.  He 
might  as  well  be  punished  for  an  incapacity  to  distinguish  right  from 
wrong,  as  for  an  incapacity  to  resist  a  mental  disease  which  forces 
apon  him  its  choice  of  the  wrong.  Whether  it  is  a  possible  condi* 
fcion  in  nature  for  a  man  knowing  the  wrongfulness  of  an  act  to  be 
rendered,  by  mental  disease,  incapable  of  choosing  not  to  do  it  and 
of  not  doing  it,  and  whether  a  defendant,  in  a  particular  instance, 
has  been  thus  incapacitated,  are  obviously  questions  of  fact.  But, 
whether  they  are  questions  of  fact  or  of  law,  when  an  expert  testifies 
that  there  may  be  such  a  condition,  and  that,  upon  personal  examin- 
ation, he  thinks  the  defendant  is  or  was  in  such  a  condition ;  that 
his  disease  has  overcome,  or  suspended,  or  temporarily  or  pernui- 
nently  obliterated  his  capacity  of  choosing  between  a  known  light 
and  a  known  wrong,  and  the  judge  says  that  knowledge  is  the  test 
of  capacity,  the  judge  flatly  contradicts  the  expert.  Either  the  exi)er t 
testifies  to  law,  or  the  judge  testifies  to  fact.  From  this  dilemma 
the  authorities  afford  no  escape. 

The  whole  diflSculty  is,  that  courts  have  undertaken  to  declare 
that  to  be  law  which  is  a  matter  of  fact  The  principles  of  the  law 
were  maintained  at  the  trial  of  the- present  case,  when  experts  hav- 
ing testified  as  usual  that  neither  knowledge  nor  delusion  is  the  test, 
the  court  instructed  tlie  jury  that  all  tests  of  mental  disease  are 
purely  matters  of  fact,  and  that  if  the  homicide  was  the  offspring  or 
product  of  mental  disease  in  the  defendant  ne  was  not  guilty  by 
reason  of  insanity. 

IV.  There  was  error  in  the  refusal  of  the  court  to  instruct  the 
jury  that  there  is  no  legal  presumption  of  sanity;  and,  also,  in  the 
instruction  that  every  person  of  mature  age  is  presumed  to  be  sane 
until  there  is  evidence  tending  to  show  insanity. 

Malice  was  alleged  in  the  indictment,  and  that  allegation,  as  wf  U 
Vol.  VI.— 74 
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as  every  other  material  averment  of  the  indictment,  was  trayeraed 
by  the  general  issue.  On  the  question  of  malice,  the  State  had  the 
affirmative  and  the  burden  of  proof ;  and  the  State  was  required  to 
prove  the  allegation  of  malice  as  well  as  every  other  material  aver^ 
mcnt  beyond  all  reasonable  doubt  Sanity  being  an  essential  de- 
ment of  malice  must  be  proved  by  the  State  beyond  all  reasonable 
doubt.  This  imle  is  not  peculiar  to  cases  in  which  malice  is  formally 
alleged.  Sanity  is  an  indispensable  ingredient  of  all  crime.  If  the 
crime  is  denied  sanity  is  denied,  and  the  party  alleging  it  must  prove 
it  Stale  V.  Barilett,  43  N.  H.  224.  It  was  held  in  that  case  that 
the  presumptions  of  sanity  and  of  malice  are  presumptions  of  fact 
that  do  not  change  the  burden  of  proof,  but  merely  authorize  the 
jury  to  find  sanity  and  malice  without  any  direct  testimony  of  wit- 
nesses upon  those  points.  The  instructions  given  in  this  case  is  a 
dei>arture  from  State  v.  BartUtt ;  for,  when  the  jury  were  told  that 
every  person  of  mature  age  is  presijimed  to  be  sane,  they  would 
naturally  understand^  that  they  received  a  legal  presumption  from 
the  court,  and  not  that  the  presumption  was  one  of  fact  for  them  to 
pass  upon. 

The  presumption  was  laid  down  with  this  important  qualification, 
that  it  existed  only  so  long  as  there  was  no  evidence  of  insanity,  and 
vanished  at  the  moment  the  slightest  particle  of  evidence  appeared 
tending  to  show  insanity.  Such  a  legal  presumption  would  be 
irregular,  exceptional  and  anomalous.  If  there  was  a  legal  presump* 
tion  of  sanity,  it  operated  throughout  the  trial  to  keep  the  burden 
of  proving  insanity  on  the  defendant,  or  to  support  the  burden 
which  belonged  to  the  State.  If  it  did  not  establish  sanity  beyond 
reasonable  doubt,  it  was  immaterial.  If  it  did  establidi  sanity 
beyond  reasonable  doubt,  it  shifted  the  burden  of  proof  contrary  to 
the  doctrine  of  State  v.  Bartlett, 

Shifting  the  burden  of  proof  upon  the  defendant,  and  allowing 
him  to  throw  it  back  upon  the  State  by  a  scintilla  of  testimonyi 
would  naturally  be  followed  by  allowing  the  State  to  throw  it  back 
again  upon  tlfe  defendant  by  another  scintilla,  and  so  on  through  an 
interminable  subdivision  of  the  evidence. 

There  is  no  legal  guilt  in  a  homicide  solely  caused  by  a  mental 
disease.  Mental  capacity  to  commit  an  o£fense  includes  sanity. 
And  if  there  is  a  legal  presumption  of  innocence,  as  the  books  say, 
how  is  it  overpowered,  in  the  absence  of  all  evidence,  by  a  legal 
presumption  of  sanity?    When  the  two  presumptions  come  in  con- 
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flict  withont  assistance,  how  does  the  law  ascertain  which  prevails  P 
Greensborough  v.  UnderhiUy  12  Vt  G04 ;  1  Greenlf.  Ev.,  §  35.  If  it  is 
necessary  to  abolish  one  of  the  presumptions  to  avoid  their  conflict, 
the  presamption  of  innocence  can  well  be  spared,  for  it  is  entirely 
useless.  The  State,  alleging  guilt,  must  prove  it.  The  burden  of 
proof  is  attached  to  the  affirmative.  The  accused  does  not  need  a 
presumption  of  innocence,  and  it  is  of  no  advantage  to  him.  There 
is  no  legal  presumption  of  guilt,  and  the  defendant  is  as  well  pro- 
tected by  the  rule  which  puts  the  burden  of  proof  on  the  party 
alleging  an  affii*mative  as  he  would  be  by  a  presumption  of  inno- 
cence. Oreekleaf,  indeed,  says  that  the  legal  presumption  of 
innocence  is  to  be  regarded  by  the  jury  as  matter  of  evidence.  1 
Greenl  f.  Ev.,  §  34.  But  this  is  an  incorrect  view.  A  legal  presumption 
18  not  evidence ;  it  establishes  a  point  when  there  is  no  testimony  and 
no  inference  of  fact  from  the  absence  of  testimony,  and  also  when 
all  the  testimony  is  so  balanced  that  the  point  is  not  decided  by  the 
testimony.  Putting  upon  the  State  the  burden  of  proving  guilt, 
and  giving  to  the  defendant  a  presumption  of  innocence  as  evidence 
tending  to  disprove  the  guilt  which  the  State  must  prove,  would  be 
like  doubling  the  weight  of  any  testimony  the  defendant  might 
introduce,  and  weighing  it  once  against  the  State  and  again  in  'avor 
of  the  defendant.  The  burden  of  proof  affixed  to  the  affinnative 
generally  renders  a  presumption  of  law  unnecessary ;  but  it  seems 
sometimes  to  be  supposed  that  there  is  a  necessity  for  such  a  pre- 
sumption for  or  against  every  fact  alleged  and  denied  in  pleading ; 
and  more  so-called  legal  presumptions  have  been  constructed  than 
can  be  conveniently  used. 

There  are  certain  natural  or  usual  causes,  effects,  conditions  and 
customs,  generally  within  the  reach  of  the  experience  or  the  observa- 
tion or  the  reason  of  men,  which  a  jury  are  justified  in  finding  by 
an  inference  or  presumption  of  fact  when  there  is  no  testimony 
showing  an  exceptional  instance  in  the  case  on  trial.  Rex  v.  Bur- 
dett,  4  Barn.  &  Aid.  121 ;  Rex  v.  Rosser,  7  C.  &  P.  648 ;  Ottawa  v. 
Oraham,  28  111.  73.  When  it  is  proved  that  one  man  has  killed 
another  with  a  deadly  weapon,  under  some  circumstances  there  may 
be,  as  a  matter  of  fact,  a  fair  inference  of  malice  and  intent  to  kill; 
but,  in  England,  and  generally  in  this  country,  such  inferences 
have  been  improperly  changed  into  legal  presumptions,  and  used  to 
change  the  burden  of  proof  throughout  the  trial.  A?ite,  p.  43L 
It  is  not  necessary,  in  this  climate,  to  offer  testimony  to  show  that 


588  ^^W  HAMPSHIRE, 

State  y.  Dolby. 

the  ground  was  frozen  the  last  of  January,  or  that  it  was  not  frozen 
the  last  of  August.  Seedling  fruit  trees  do  not  generally  bear  fruit  of 
the  best  quality ;  and  without  any  testimony  of  witnesses  as  to  the 
product  of  a  particular  seedling,  a  jury  would  be  authorized  to  pre- 
sume the  fact  In  such  cases  the  absence  of  testimony  tending  to 
show  an  exception  may  be  satisfactory  evidence  tending  to  show  the 
operation  of  the  known,  general  rule.  The  inference  drawn  by  the 
jury  from  the  absence  of  particular  testimony  is  a  presumption 
of  fact.  But  many  such  presumptions  have  been  unnecessarily 
promulgated  by  the  court,  and  improperly  called  presumptions  of 
law  —  the  court  having  a  great  advantttge  of  position  in  encroach- 
ing upon  the  province  of  the  jury. 

The  presumption  of  sanity  is  not  an  artificial  or  legal  presumption, 
but  a  natural  inference  of  fact  to  be  made  by  a  juiy  from  the  absence 
of  evidence  to  show  that  a  party  did  not  enjoy  that  soundness  which 
experience  proves  to  be  the  general  condition  of  the  human  mind. 
Sutton  V.  Sadler,  3  C.  B.  N.  S.  87,  96.  The  State  has  no  more 
need  of  a  legal  presumption  of  sanity  than  the  defendant  has  of  a 
{Hresomption  of  innocence. 


State,  plaintiff,  v.  Dolby. 

(49  N.  H.  488. ) 

Criminal  Law — Jurisdictian, 

Where  a  complaint  before  a  police  court  charges  the  larceny  of  goods  of  suffi 
oient  value  to  make  it  an  offense,  the  maxiinuin  punishment  of  which  it 
greater  than  a  police  court  has  power  to  impose,  such  court  cannot  go  on 
and  try  the  cause  and  impose  a  penalty  within  its  jurisdiction. 

The  allegation  of  value  in  such  a  complaint  governs  the  question  of  jurisdic- 
tion, and  not  the  value  as  found  at  the  trial ;  and  the  defect  cannot  be 
remedied  by  amendment  in  an  appellate  court. 

Appeal  from  the  police  court  of  Farmington.  The  complaint 
alleged  that  one  Curtis  delivered  to  one  Dore  some  shoe  stock,  eta, 
to  be  manufactured ;  that  Dore  fraudulently  disposed  of  a  portion 
of  the  same,  to  wit :  sixty  pairs  of  welts  of  the  value  of  $3.00, 
rix  pairs  of  lasts  of  the  value  of  f  6.00,  patterns  of  the  value  of  ftLOO, 
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and  nails  of  the  yalne  of  tLOO,  to  respondent,  who  was  charged  with 
receiving  them,  knowing  them  to  have  been  feloniously  stolen,  eta 
The  police  conrt  found  that  said  Dolby  **  is  guilty  as  in  said  com- 
plaint alleged,''  and  sentenced  him  to  pay  a  fine  of  $20  and  costs. 
]tes}>ondent,  haying  appealed,  moved  in  this  conrt  to  dismiss,  on 
tne  grouna  that  the  offense  charged  could  be  prosecuted  OMly  by 
indictment.  Subject  to  exception,  the  motion  was  pro  forma  denied, 
and  the  State  was  permitted  to  amend  by  striking  out  th<i  valuei 
alleged  and  inserting  smaller  sums. 

HaUy  solicitor  for  State. 

C.  K.  Sanborn,  for  respondent. 

Bellows,  G.  J.  The  offense  charged  in  the  complaint,  as  it  stood 
originally,  was  for  receiving  goods  to  the  value  of  til,  knowing 
them  to  have  been  stolen,  describing  an  offense  which,  under  sec- 
tions 4, 11  and  13  of  chapter  260  of  the  General  Statutes,  is  punish- 
able by  imprisonment  not  exceeding  one  year,  and  by  fine  not 
exceeding  $100. 

By  chapter  234,  section  4  of  the  same  statutes,  a  justice  of  the 
peace  has  jurisdiction  when  the  punishment  is  by  fine  not  exceeding 
$20,  or  by  imprisonment  not  exceeding  six  months,  or  by  both ;  and 
by  chapter  196,  section  5,  police  courts  have  jurisdiction  and  cogniz- 
ance of  ail  suits  and  proceedings  in  civil  and  criminal  cases,  that  may 
be  heard  before  a  justice  of  the  f)eace.  This  cause,  then,  was  not 
within  the  jurisdiction  of  the  police  court,  because  the  punishment 
was  more  than  it  was  authorized  to  impose.  It  is  urged,  however, 
that,  although  the  maximum  punishment  is  greater  than  the  police 
court  could  impose,  yet  it  might  properly  try  the  cause  and  impose 
a  sentence  that  was  within  its  power  to  impose ;  holding  it  to  be 
like  an  accusation  of  a  high  crime,  which  includes  a  lesser  offense, 
where  there  may  be  a  conviction  and  punishment  of  the  lesser 
offense  only. 

We  think,  however,  this  cannot  be  the  law.  The  offense,  as 
described  in  this  complaint,  is  subject  to  a  punishment  that  places 
It  beyond  the  jurisdiction  of  the  police  court  It  is  true,  that  the 
court  upon  trial  might,  in  its  discretion,  be  disposed  to  inflict  a 
lighter  punishment  than  the  maximum^  and  within  the  ordinary 
j^ower  of  a  police  court  to  impose  ;   but  this  cannot  affect  the  quea» 
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tion  of  jariadiction.  That  mnst  depend  upon  the  offense  described 
in  the  complaint  or  indictment ;  and  here  the  offense  described  ii 
pnnishable  by  imprisonment  for  one  year  and  a  fine  of  tlOO,  and  of 
snch  an  offense  the  police  court  has  no  jurisdiction.  When  the 
grad  3  of  the  offense  depends  npon  the  amount^  as  in  larceny^  the 
statement  of  ralue  in  the  complaint  or  indictment  governs  ths 
question  of  jurisdiction^  and  not  the  finding  of  the  court  or  jury. 

The  statement  of  the  value  is  part  of  the  description  of  the 
offense,  making  the  distinction  between  the  different  grades  of 
larceny,  and  for  that  reason  it  is  held  to  be  necessary  to  state  the 
value  in  the  complaint  or  indictment.  State  v.  Ooodrich,  46  N.  H. 
186,  and  cases  cited.  So  it  is  laid  down  in  2  Ch.  Or.  Law,  948,  and 
so  is  2  East,  Crown  Law,  708,  citing  2  Hale,  183 ;  and  the  same 
doctrine  is  found  in  Wharton's  Am.  Gr.  Law,  571,  and  cases  cited ; 
among  them  is  Hope  v.  Com.f  9  Mete.  134. 

From  this,  it  would  naturally  be  inferred,  that,  when  the  jurisdie* 
tion  depends  upon  the  value  of  the  subject-matter  of  the  offense, 
the  statement  in  the  complaint  or  indictment  must  be  decisive,  so 
far  as  to  determine  the  question  of  jurisdiction,  like  any  thing 
else  that  is  descriptive  of  the  offense.  If  the  value  of  the  article 
stolen  is  less  than  tlO,  a  justice  of  the  peace  has  jurisdiction,  and 
the  supreme  judicial  court  may  dismiss  the  prosecution  in  such  case 
when  originally  commenced  therein.  Oen.  Stat,  ch.  234,  §  1.  If 
the  indictment,  however,  describes  an  offense  not  within  the  juris- 
diction of  a  justice  of  the  peace,  the  goods  stolen  being  stated  to  be 
of  the  value  of  $10  or  more,  the  Supreme  court  would,  without  hesi- 
tation, exercise  jurisdiction;  the  offense  described  being  clearly 
within  it. 

It  would  be  altogether  anomalous  to  institute  an  inquiry  as  to 
the  actual  value  of  the  goods,  and  dismiss  the  prosecution  if  found 
to  be  below  $10  in  value. 

Then,  how  should  such  an  inquiry  be  made  ?  Should  it  be  upon 
plea  in  abatement  or  plea  of  not  guilty  ?  Such  a  precedent,  we 
think,  can  no  where  be  found  in  this  State,  and,  in  view  of  the  prob- 
able consequences  of  such  a  practice,  the  courts  would  bo  slow  to 
introduce  it ;  for  the  jurisdiction  would,  in  a  large  number  of  cases, 
be  wholly  uncertain,  depending  upon  the  estimate  of  different  tribu- 
nals ;  a  jury  finding  the  goods  of  less  value  than  (10,  and  so  not 
within  the  jurisdiction  of  the  supreme  court;  and  the  justice  or 
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police  court  finding  them  to  be  of  tlO  yalue,  and  so  not  within 
their  jurisdiction. 

Again :  what  should  be  done  in  case  an  indictment  charged  the 
stealing  of  sundry  articles  of  the  value  in  the  aggregate  of  t]0 
or  more,  and  the  jury  found  the  respondent  guilty  of  stealing  a  part 
only,  and  those  of  less  value  than  tlO  ? 

It  is  clear  in  such  case,  that  the  jurisdiction  of  the  court  would 
not  be  affected  any  more  than  if  he  was  found  to  be  not  guilty  of 
stealing  any  of  the  goods;  and  yet  the  allegation  of  value  stands 
upon  the  same  footing  in  respect  to  conferring  jurisdiction,  as  the 
aUegation  that  the  respondent  tstole  certain  goods.  Taking  it  all 
together,  it  charges  an  offense  which  is,  or  is  not,  within  the  juris- 
diction of  the  court  to  try ;  and  that,  we  think,  must  determine  the 
question  of  jurisdiction. 

This  is  in  accordance  with  all  the  analogies  in  civil  cases,  where 
the  jurisdiction  depends  upon  the  sum  demanded  in  damage&  There 
it  has  been  uniformly  held,  that  the  jurisdiction  is  determined  by  the 
ad  damnum  and  is  not  defeated  by  showing  that  the  matter  in  dis- 
pute is  more  or  less  than  the  sum  demanded*  So  it  is  in  Massa- 
chusetts {Hapgood  v.  Doherty^  8  Gray,  373),  where  the  account 
annexed,  which  plaintiff  claimed  exceeded  the  jurisdiction  of  the 
police  court,  but  it  was  held,  that  the  ad  damnum  governed  the  juris- 
diction. So,  when  the  damages  laid  were  greater  than  the  jurisdiction 
of  a  justice  of  the  peace,  but  he  rendered  judgment  for  a  sum  wilhiu 
his  jurisdiction ;  on  appeal  the  court  above  held,  that  the  justice  had 
no  jurisdiction.    Ladd^  AdmWy  v.  Kimball  et  a/.,  12  Gray,  139. 

Much  the  same  is  Bank  v.  Pearson  et  al.,  14  Gray,  521,  where,  in 
a  suit  in  the  police  court,  the  ad  damnum  exceeded  the  jurisdiction 
of  that  court,  and  there  was  judgment  for  defendant ;  on  appeal  the 
cause  was  dismissed  for  want  of  jurisdiction. 

So,  when,  by  the  judiciary  act  of  congress  of  1789,  section  11,  the 
circuit  courts  have  jurisdiction  in  certain  cases  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  MOO,  it  is 
decided,  that  the  amount  laid  in  the  declaration  is  the  amount  in 
controversy.  Oreen  v.  Liteey  8  Granch,  229 ;  Oordan  v.  I/mgest,  18 
Pet  97 ;  and  Kanouse  v.  Martin,  16  How.  (XJ.  S.)  198.  And  the 
same  rule  applies  to  the  removal  of  causes  from  the  State  courts ;  and 
lb  was  held  in  the  last  case,  that,  after  this  right  of  removal  was 
complete,  the  defendant  could  not  be  deprived  of  that  right,  by  an 
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aniendment  in  the  State  court,  reducing  the  sum  demanded  in  fh» 
declaration. 

Under  the  twentieth  section  of  this  judiciary  act,  it  was  held  in 
Chreen  v.  Litee^  before  cited,  that,  if  the  plaintiff  shall  recorer  less 
than  $500,  it  affects  the  costs ;  and  so  is  Gordon  y.  Longest^  before 
cited. 

In  these  oases  it  seems  to  be  well  settled  that  the  ad  damnum 
governs  the  question  of  jurisdiction  not  only  when  the  statute  makes 
the  sum  demanded  in  damages  the  criterion,  but  when  it  makes  the 
amount  in  dispute  the  turning  point. 

If  it  be  true,  as  we  think  it  is,  that  the  question  of  jurisdiction  in 
criminal  causes  is  to  be  determined  by  the  character  of  the  offense 
as  described  in  the  complaint  or  indictment,  it  is  equally  true,  that 
if  the  accusation  also  includes  a  lesser  offense,  there  may  be  a  con- 
viction and  punishment  of  such  lesser  offense,  and  therefore  if  in  an 
indictment  for  grand  larceny,  the  jury  find  the  value  of  the  goods 
stolen  to  be  such  as  to  constitute  petit  larceny  only,  the  conviction 
may  be  for  the  lesser  offense  only. 

The  principle  of  a  decision,  that  should  allow  the  police  court  to 
entertain  jurisdiction  of  a  charge  for  larceny  of  a  higher  grade  than 
it  could  punish,  would  allow  it  to  take  jurisdiction  of  complaints  for 
many  crimes  of  a  high  grade,  and  render  judgment  therein  for  some 
inferior  offenses  which  it  had  jurisdiction  to  try,  as  in  the  case  of 
a  charge  of  manslaughter  or  assault  with  intent  to  kill  and  murder, 
when  upon  indictment  a  jury  might  find  the  accused  to  be  guilty  of 
a  simple  assault  and  battery;  or  in  the  case  of  a  charge  of  burglary, 
the  respondent  might  be  found  guilty  of  larceny,  to  the  amount  of 
less  than  $10. 

In  such  cases  a  judgment  upon  such  finding  would  be  a  bar  to  a 
another  trial  for  the  higher  off^ises,  because  the  aoonsed  had  once 
been  tried  for  the  higher  offenses  and  acquitted. 

If  the  police  court  could  try  such  complaints,  and  sentence  the 
respondent  for  the  lighter  offenses,  it  must  be  attended  with  the 
consequences  that  it  would  be  a  bar  to  another  trial  f6r  the  higher 
offenses,  and  this  could  not  for  a  moment  be  admitted. 

The  truth  is,  that  neither  a  justice  of  the  peace  nor  police  court 
has  any  power  to  try  such  causes  any  further  than  to  determine 
whether  the  accused  shall  be  hdd  to  answer  in  another  tribunal :  und 
just  so  it  is,  when  the  charge  is  for  a  lavoeny  of  a  higher  grade  than 
it  has  power  to  pifnish. 
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In  the  ease  before  \x$,  the  complaint  charged  a  crime,  that  waa 
beyond  the  power  of  the  polioe  court  to  try  and  pass  sentence  upon. 
He  could  neither  render  a  final  judgment  of  not  guilty,  or  that  he 
was  not  guilty  of  the  crime  charged,  but  was  guilty  of  a  lesaer 
crime.  In  tke  mcUter  of  Berry y  7  Mich.  467,  —  which  was  TiaieM 
corpus  to  relieve  a  person  fix)m  imprisonment  under  a  sentence  by 
«  police  justice  to  pay  a  fine  of  $50,  and  in  deihult  thereof  to  be 
imprisoned  ninety  days  for  attempting  to  join  in  marriage  a  negco 
and  a  white  person,  —  t|ie  ofi'ense  was  punishable  by  fine  not  exceed- 
ing $500,  or  by  imprisonment  not-exceeding  one  year,  and  this  was 
beyond  the  power  of  the  polioe  court  to  impose.  It  was  held,  that 
this  was  dearly  beyond  the  jurisdiction  of  the  polioe  justice,  and  the 
prisoner  was  discharged  upon  the  ground,  that,  when  the  maximum 
punishment  exceeded  the  limits  imposed  upon  police  courts,  they 
had  no  jurisdiction,  and  this  case  is  in  point  here. 

In  the  case  of  the  State  t.  Arlin,  27  K  H.  128,  which  was  an 
indictment  for  larceny  of  goods  of  a  greater  value  than  $10,  it  was 
held,  that  there  might  be  a  conviction  for  stealing  goods  of  less 
value  than  $10.  It  appeared  that  the  respondent  was  bound  over 
by  a  police  justice,  on  a  complaint  for  stealing  goods  of  a  greater 
value  than  $10,  and  the  court,  per  Woods,  J.,  seems  to  hold  this 
action  of  the  police  court  as  decisive  on  the  question  of  value,  say- 
ing, that  it  was  his  duty  to  inquire,  and,  if  he  found  the  goods  of 
greater  value  than  $10,  to  bind  over  the  accused ;  and,  if  of  less 
value  than  $10,  to  try  him.  It  will  be  perceived  that  he  does  not 
consider  the  effect  of  the  allegation  in  the  complaint,  nor  does  he 
discuss  the  question  at  all.  He  holds,  however,  that,  independently 
of  these  proceedings  of  the  magistrate,  the  finding  of  the  bill  by 
the  grand  jury  would  seem  to  have  the  effect  of  determining  the 
jurisdiction  of  the  court ;  and  that,  we  think,  was  the  sound  view 
of  the  case.  Had  the  learned  judge's  attention  been  called  to  the 
fact  that  the  charge  in  the  complaint,  before  the  police  court,  was 
for  an  offense  beyond  its  jurisdiction  to  try,  we  presume  he  would 
have  held  as  he  did  in  respect  to  the  charge  in  the  indictment. 

The  question  then  arises,  whether,  upon  appeal,  an  amendment 
could  be  made  in  the  description  of  the  offense,  so  as  to  remedy  this 
want  of  jurisdiction  when  the  cause  was  tried. 

The  jurisdiction  of  this  court  is,  in  this  case,  wholly  appellate, 
and,  unless  the  court  below  had  jurisdiction,  this  court  could  do 
nothing  but  dismiss  the  appeal.    It  could  not  make  an  amendment 
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to  affect  the  case,  as  it  stood  before  the  police  sourt  This  is  the 
doctrine  in  Ladd  y.  KifnbaU  et  al^  12  Oray,  13  9,  which  was  tort, 
and  the  damages  laid  at  $180,  when  the  jurisdiction  of  the  justice 
of  the  peace  Was  only  tlOO,  he  rendered  jadgment  for  that  sum, 
from  which  defendant  appealed ;  and,  in  the  appellate  court,  the 
plaintiff  moved  to  amend  by  reducing  the  ad  damnum  to  tlOO,  but 
the  motion  was'denied,  upon  the  ground,  that,  whatever  power  the 
court  above  might  have  to  amend,  it  could  not  affect  the  case  as  it 
existed  before  the  justice. 

We  think,  also,  that  the  allegation  of  value  is  not  matter  of  form 
but  of  substance,  and,  therefore,  cannot,  under  our  statute^  be 
•mended.    Staie  v.  Goodrich,  46  N.  H.  186,  and  cases  cited. 

The  appeal  must^  therefore, 

£edi9mi$iid. 
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Fltvv,  appelluty  y.  San  Francisco  &  San  Jobi  B.  &  Oa 

(4000.14.) 

BaUraad  Company,    Fire  eommunieated  by  loecmciiou, 

Whum  a  looomotlve,  wkicli  is  well  oonstnicted  and  properlj  managed, 
neTertheleas  emits  eparks  sufficient  to  set  fire  to  cut  and  dried  grass 
and  weeds  whicli  the  railroad  company  has  permitted  to  lie  in  a  com- 
bustible state  upon  its  land  along  the .  track,  and  the  fire  is  communicated 
thence  to  an  adjoining  field  and,  through  stubble  and  uncut  but  dry 
grass,  to  a  wheat-stack,  which  is  thus  consumed,  the  company  is  liable  for 
the  loss. 

Action  by  Laurence  Fljmn  against  the  San  Francisco  and  San 
Jose  Railroad  Gompany  to  recover  for  the  loss,  by  fire,  of  certain 
•tacks  and  sacks  of  wheat  belonging  to  plaintiff,  through  the 
alleged  negligence  of  defendants. 

The  plaintiff  was  in  possession  of  a  tract  of  land,  one  portion  of 
which  was  cultivated  in  wheat  and  another  portion  was  used  for 
pasturage.  At  the  time  of  the  injury  complained  of,  the  wheat  was 
in  stacks  on  the  ground  where  it  was  harvested,  and  the  stubble  on 
that  land  and  the  grass  on  the  pasture  land  were  very  dry.  ^  There 
were  no  furrows  or  cleared  space  inside  the  fence  or  around  the 
wheat  stacks."    The  defendant's  railroad  ran  along  the  side  of  the 
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plaintiff's  land.  The  grass  and  weeds  along  the  railroad  had  been 
cut  and  left  on  the  ground,  and  had  become  yery  combustible 
The  defendant's  engines  were  provided  with  the  best  and  most 
approved  apparatus  for  preventing  the  escape  of  sparks,  bat,  as  a 
construction  train  passed  along  the  plaintiff's  land^  the  engine 
dropped  sparks,  which  ignited  the  grass  and  weeds  along  the  track, 
and  a  high  wind  swept  the  fire  through  tiie  fence,  over  the  pasture 
land  and  stubble  field  to  the  grain  stacks,  and  the  stacks  were 
entirely  consumed  by  the  fire. 

The  court  held  that,  ^^  although  the  defendant  was  at  fault  in  the 
condition  of  its  road,  the  plaintiff  himself  was  at  fault  in  failing  to 
take  ordinary  precautions  to  prevent  fire  which  might  unavoidably 
break  out  firom  spreading  to  his  wheat  stacks.  And,  as  this  neglect 
of  the  plaintiff  contributed  to  the  injury  complained  of  as  much  as 
the  negligence  of  the  defendant  in  omitting  to  clear  its  road  of  the 
weeds  and  grass  which  had  been  cut  upon  it,  no  recovery  can  be 
had." 

The  judgment  was  for  defendant,  whereupon  plaintiff  appealed. 

D,  M,  DelmcLS,  for  appellant,  argued,  that  plaintiff  was  not  at  fault 
in  allowing  grass  to  remain  in  its  natural  state  on  his  field.  Cook 
V.  Tlie  CTiamplain,  etc.,  Co.,  Denio,  91 ;  Angell  on  Water  Courses, 
193,  §  114;  EerwiMcker  ^f. Cleveland,  etc.,  R.  R.  Co^  3  Ohio  St  193 ; 
Wyait  V,  Harrison,  3  Bam.  &  Aid.  871 ;  Fero  v.  Buffalo,  etc.,  R.  R. 
Co.,  22  N.  Y.  209 ;  Vaughn  v.  Taff  Vale,  etc.,  3  Hurlst  &  Norm. 
743.  Plaintiff  was  under  no  obligation  to  guard  against  possible 
acts  of  negligence  on  defendant's  part.  Newaon  v.  N.  T.,  etc.,  29 
N.  Y.  383 ;  Carroll  v.  N.  Y.  <&  N.  H.  R.  R.,  1  Duer ;  Harpel  v.  Cur- 
tis, 1  E.  D.  Smith,  78  ;  Reeves  v.  The  Delaware,  etc.,  30  Penn.  St. 

Plaintiff's  negligence  did  not,  in  a  legal  sense,  contribute  to  the 
injury,  Ricfimond  v.  The  Sacramento,  etc.,  18  OaL  357 ;  Taff  v. 
Warman,  5  C.  B.  N.  S.  573 ;  Kerwhacker  v.  The  Cleveland,  etc,  3 
Ohio  St.  172;  Davies  v.  Mann,  10  Mees.  &  Wels.  545;  The  C.  C^ 
etc.,  Y.EUioU,  4  Ohio  St.  474;  CarroU  v.  The  N.  Y.  (6  N.  K,  etc., 
1  Duer ;  Kline  v.  TJie  Central  R.  R,  Co.,  37  Cal.  400 ;  Needham  v. 
The  S.  F.  S  8.  J.  R.  R.  Co.,  id.  409 ;  Clayard  v.  Dethick,  12  C.  B. 
445.  It  must  appear  that  plaintiff's  negligence  immediately  or 
proximately  contributed  to  the  injury.  Kline  v.  Ths  Central Fadjie 
S.  R.  Co.,  37  Cal.  400 ;  Bufterfield  v.  Forrester,  11  East,  60.  See, 
also,  Wright  v.  Brown,  4  Ind.  98. 
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MoorCy  Lane  d  Silefit,  and  C.  T.  Ryland,  for  respondent,  argned 
that  the  railroad  company  used  every  precaution  in  preventing  the 
escape  of  sparks  from  the  locomotive,  and  that,  therefore,  they 
we]'e  not  liable  for  losses  resulting  from  an  escape  of  sparks.  IS 
Barb.  80 ;  1  Redfield  on  Railways,  454, 455 ;  2  Railway  Cases,  30  and 
325.  Plaintiff's  negligence  contributed  to  the  loss.  Shearman  and 
Redfield  on  Negligence,  23,  §  25  ;  id.  29,  §  29 ;  id.  34,  §  34 ;  25  Ind. 
197;  28  id.  288;  34  Cal.  163;  Hilliard  on  Torts,  131,  note;  Ohio  d 
Miss.  R.  R.  Co.  V.  SlianifeUf  47  IlL  497 ;  Smith  y.  Rcmnibal,  etc, 
R.  R.  Co.,  37  Mo.  287. 

Rhodes,  C.  J.  (after  stating  the  facts).  No  one  is  required  to 
take  any  precautions  against  unavoidable  or  inevitable  accidents, 
for  the  precautions  which  could  not  avert  the  injury  would  be 
futile.  Nor  is  the  ignition  of  combustible  material  lying  on  the 
track  of  a  railroad,  by  sparks  dropped  by  a  passing  engine,  una- 
voidable accident.  The  removal  of  the  combustible  matter  from 
the  road  is  an  obvious  and  sure  precaution. 

We  had  occasion  in  Needham  v.  San  Francisco  and  San  Jose 
Railroad  Company y  37  Cal.  409 ;  and  in  Kline  v.  Central  Pacific 
Railroad  Company y  id.  400,  to  consider  the  subject  of  contributory 
negligence,  and  we  hold,  that  the  rule  releasing  the  defendant  from 
responsibility  for  damages,  because  of  the  negligence  of  the  plain- 
tiff, was  limited  to  cases  where  the  act  or  omission  of  the  plaintiff 
was  the  proximate  cause  of  the  injury.  The  negligence  in  this  case, 
which  was  the  proximate  cause  of  the  destruction  of  the  plaintiff's 
grain,  was  the  leaving  of  the  dry  gi*ass  and  weeds  upon  the  railroad, 
where  it  was  liable  to  be  set  on  fire  by  sparks  falling  from  passing 
engines.  It  was  not  negligence,  in  a  legal  sense,  for  the  plaintiff  to 
leave  the  grass  and  stubble  standing  on  his  pasture  and  grain  field. 
He  was  not  required  to  destroy  or  remove  either  in  order  to  obviate 
the  consequences  of  the  possible  or  even  probable  negligence  of  the 
defendant. 

JudgmwU  reversed,  and  cause  remanded,  with  direetiaHS  to  t^M- 
der  judgment  for  the  plaintiff  for  $1,524. 

Cbookeit,  J.,  expressed  no  opinion. 

Noa&--BMllDtodo^it6.,B.ROD.T.PIndar«6ABLB«p.57and  note;  OMeti^oandN. 
W.R.  it.  Ob.  ▼•  Bkmmmn^  Id.  1B6  and  note.  0ooo  after  the  Introdaotlon  of  ToUwaTi  la 
Bofland  tlie  quMtloa  erase  as  to  wbether  railway  oompanles  were  not  Xsble  dimcMitt 
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for  any  damaice  that  might  occur  In  consequeDce  of  lire  from  locomotlTes  {King  ▼. 
Pcane^  4  B.  and  Ad.  80),  but  It  was  early  decided  that  the  leidalatlve  body  of  the  State, 
<n  conferring  privileges  and  franchises  on  railways,  did  not  thereby  Impose  any  £4ich 
Absolute  liability  upon  them.  But  ft  appears  that  this  principle  demanded  reltera- 
tii>n  even  so  late  as  1800,  when  the  full  court  of  exchequer.  In  VauQhan  v.  Ta^  Vale  R. 
R.  To.,  5  HurlsL  and  Norm.  079;  8.  C  below,  8  Id.  743,  decided  that  a  railway  company 
was  only  responsible  for  the  negligent  use  of  Are  In  locomotives.  Chief  Justice  COOK- 
uuKN,  In  this  case,  said :  ^*The  defendant  used  fire  for  the  purpose  of  propelling  loco- 
motive engines,  and  no  doubt  they  were  bound  to  take  proper  precautions  to  prevent 
Injury  to  persons  through  whose  lands  they  passed ;  but  the  mere  use  of  fire  In  such 
entrines  does  not  make  them  liable  for  Injury  resulting  from  such  use  without  any 
negligence  on  their  part.*'  The  following  cases,  however,  well  establish  the  doctrine 
In  Bngland  that  It  Is  only  In  cases  of  negligence  that  the  railway  companies  are  liable 
for  damages  by  fire  from  engines.  King  v.  Peane,  mpra ;  Aldridoe  ▼.  The  Qrtai  Wetitm 
Railway  Co^  8  Man.  and  Gr.  615 ;  S.  C,  4S  B.  C.  L.  872 ;  Pioo(M  v.  EasUirn  CouniiM  R.  R. 
Co., 8  Man.  Gr.  and  Scott;  S.  C,  64  E.  a  L.  228;  QOmn  ▼  Tht  South-Eastern  R.  R.  Co.,  1 
Foe.  and  Fin.  £3;  Vaiaghan  ▼.  Taff  Vale  RaUtoay  Co^^  tupra ;  Freemantle  ▼.  The  Lmidan 
and  North-Westem  i2.  A.  Co.,  10  a  B.  N.  S. ;  S.  C,  100  B.  C.  L.  80;  Smith  v,Lotidon^  eU^ 
A.  R,  Co^  L.  B.,  6  C.  P.  98.  In  the  United  States,  In  the  absence  of  statutory  regula- 
tion, the  same  doctrine  prevails  as  In  Bngland.  Negligence  alone  subjects  the  com- 
pany to  liability  In  case  of  damage. 

In  Massachusetts,  by  general  statutes,  chapter  83,  section  101,  It  Is  provided  that 
**  every  (railroad)  corporation  shall  be  responsible  In  damage,  to  any  person  or  corpo- 
ration whose  buildings  or  other  property  may  be  Injured  by  fire  communicated  by  Its 
locomotive  engines;  and  It  shall  have  an  Insurable  Interest  In  the  property  along  tha 
route  for  which  It  may  be  so  held  responsible,  and  may  procure  Insuranite  thereon  In 
Its  behalf.'*  Several  cases  have,  however,  arisen  In  the  precise  point  under  dlaousslon. 
Bee  Hart  v.  Western  A.  A.  Co.,  13  Mete.  90;  IngermM.  v.  Stockbridoe  <t  Pftt^/ldd  A.  A.  Co^ 
8  Allen,  438;  Aon  v.  Boston  A  Worcester  A.  A.  Co.,  0  Id.  87;  Perky  ▼.  Eastern  A.  A.  Go^ 
08  Mass.  414,  and  others.  The  rule  that  railway  companies  are  liable  for  negligent  use 
of  fire  In  locomotives  having  been  thoroughly  established.  It  becomes  expedient  next 
to  consider  the  nature  and  scope  of  the  negligent  consequences  to  which  the  liability 
extends.  The  cases  naturally  divide  themselves  Into  three  claasee:  1.  Where  the 
negligence  Is  solely  that  of  one  of  the  parties.  2.  Where  the  negligence  Is  contribu- 
tory. 8.  Where  there  Is  a  distinction  between  direct  and  remote  damages.  Under 
the  first  division  It  Is  first  observable  that  railway  companies  are  bound  to  use  screens, 
caps  or  other  known  appliances  to  prevent  the  escape  of  fixe  or  sparks  from  the 
smoke  pipe.  In  AedeQ  v.  The  Long  Idand  A.  A.  Co.,  4  Am.  Bep.  (44  N.  Y.  887)  It  appeared 
that  a  '* spark  arrester'*  had  been  used  upon  the  smoke  pipe  of  the  engine  from 
which  fire  had  communicated  to  plaintiff's  house,  but  It  had  been  removed,  and  this 
alone  was  held  sufilclent  to  go  to  the  Jury  on  the  question  of  negligence.  See,  also, 
AXbridge  v.  The  Qreat  Western  RaUway  Co.^  supra;  Piggett  v.  Eastern  Counties  A.  A.  Co., 
isupra;  Oibson  v.  The Souih-Eastem  RaUway  Co^  supra. 

The  omission  of  all  these  appliances  and  precautions,  and  the  fact  that  premises  are 
set  on  fire  by  engines  thus  driven,  would  be  a  prima  fade  case  of  negligence.  1  Bed- 
field  on  Baliways,  462.  In  GQison  v.  The  South-Eiastem  RaOway  Co^  supra.  It  was  shown 
**that  sparks  fiew  out  of  the  engine  and  fell  upon  the  herbage  and  pasturage,  and  set 
It  on  fire;"  and  Watson,  B.,  said:  **That  Is  sufilclent  evidence  according  to  the 
eases."  In  some  cases  the  negligence  is  not  entirely  In  the  management  or  construc- 
tion of  the  locomotive.  In  Smith  v.  The  London  and  South-Westeni  RaOroad  Co., 
supra,  the  company's  servants  had  been  employed  in  cutting  grass  and  trimming 
hedges  at  the  side  of  the  track,  and  had  heaped  together  the  cuttings,  and  allowed 
them  to  remain  fourteen  days.  This  heap  caught  fire  from  a  locomotive,  and  was 
carried  across  a  stubble  field  and  a  public  road  200  yards  to  the  cottage  of  plaintiff, 
which  was  burned.  The  court  held  that  there  was  evidence  for  the  Jury  on  the  ques- 
tion of  negligence,  although  there  was  no  suggestion  that  the  engine  Itself  wss  im* 
properly  constructed  or  driven.  The  Jury  found  for  plaintiff,  and  the  court,  on  appeal, 
raAiMd  to  Interfere.    See,  also,  Gibson  v.  The  douth-Eastem  RaShoay  Co^  1  Foe.  k  Fin. 
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M ;  Vau(fiin  ▼.  R.  R.  Oo,^  5  Hurlst.  ft  Norm.  67Bl  Under  the  MassachuBetts  statuta  mt* 
eral  caMe  of  this  obaracter  have  arisen.  In  Perley  ▼.  EagUm  A.  A.  Oo^  06  Mau.  414,  a 
wood  lot,  half  a  mile  distant  from  the  track,  was  lilted ;  the  sparks  set  fire  to  tha 
crass  In  the  open  field,  and  spread  without  any  break  In  the  direction  of  the  wood  lot, 
over  the  premises  of  seTeral  different  proprietors,  and  finally  burned  the  wood  lot  la 
suit.  The  court  held  the  company  liable.  In  Hart  ▼.  WaUm  R,  R,  Co^  13  Mete.  W,  the 
lire  was  communicated  from  the  engine  to  a  carpenter  shop,  thence,  by  wind-drtven 
sparks,  slzty-feet  to  plaintiff's  dwelling,  which  was  consumed,  and  the  company  ^  as 
held  liable.  In  InoenoU  ▼.  Stodchridge  and  Pm^fUld  A.  A.  Cb.,  8  Allen,  438,  the  fixe  was 
communicated  from  the  locomotive  to  a  bam,  thence  through  a  shed  to  plalntUTs 
barn,  and  the  company  was  held  liable.  See,  also,  Aon  ▼.  BoeUm  and  WoreetUr  A.  A. 
Ce.,  6  Allen,  87.  We  come  now  to  the  second  class  of  cases,  wherein  the  injured  party 
contributes  to  the  loss* 

These  cases  have  arisen  usually  where  fire  has  been  communicated  to  grass,  etc.,  or 
any  combustible  material  lying  near  the  track.  In  JZZ.  Cent.  A.  A.  Go.  ▼.  IfiOs,  48  111. 
407,  which  was  an  action  to  recover  for  a  stack  of  hay  burned  In  consequence  of  fire 
eommunicated,  through  grass  and  weeds,  from  the  locomotive  of  the  company,  the 
court  said:  **The  company  was  bound  to  use  the  same  diligence  In  removing  dry 
weeds,  and  grass,  and  all  other  combustible  material,  from  exposure  to  ignition  by  the 
locomotive,  that  a  cautious  and  prudent  man  would  use  In  reference  to  combustible 
materials  on  his  own  premises.  If  exposed  to  the  same  hazard  from  fire  as  dry  grass 
upon  the  side  of  a  railway.'*  And  It  Is  a  question  for  the  Jury  whether  the  company 
has  exercised  this  care,  and  whether  the  Injured  party  has  contributed  to  the  injury 
by  leaving  combustible  material  upon  his  own  land  adjoining  the  railroad.  Bee,  also. 
The  Ohio  A  Min,  A.  A.  Co.  v.  ShanefeiU  47  111.  497 ;  7IZ.  CenL  A.  A.  Co,  v.  Fnmier,  id.  006 : 
even  uling  Boas  V.  ChUBur.AQ^,R.R.  Co.,  28  Id.  9;  C7^(ca0o<ft  2^.  A.  A.  Oo.  v.  Stmofison, 
•ugmi.  In  this  last  case  above  mentioned  the  court  said,  that  ^  land  owners  contig- 
uous to  railroads  were  as  much  bound.  In  law,  to  keep  their  lands  free  from  an  accu- 
mulation of  dry  grass  and  weeds  as  railroad  companies  were ;  so,  when  a  fire  is  Ignited 
OD  a  company's  right  of  way,  and  is  communicated  to  fields  adjoining,  the  negUgenoa 
of  such  owner  will  be  held  to  have  contributed  to  the  loss,  and,  unless  It  appears  the 
n exigence  of  the  company  was  greater  than  tUat  of  such  land  owner,  the  latter  can- 
not recover  for  Injuries  thus  arising.'* 

In  Vaughan  v.  The  Taff  Vale  A.  A.  Co,^  mpra,  which  was  an  action  to  recover  for  a 
laood  lot  consumed,  as  was  alleged,  by  fire  fkt>m  a  locomotive  of  defendant  company, 
it  appeared  that  at  the  time  the  fire  was  discovered  the  wood  was  burning,  but  the  dry 
ffraas  upon  the  railway  bank  had  been  already  burned.  Chief  Justice  Cookburk  IntU 
mated  that  if  the  fire  was  carried  indirectly  by  the  dry  grass  on  the  bank  to  the  wood, 
defendant  would  be  liable,  but  If  It  arose  from  the  sparks  not  being  carried  to  the  bank« 
nut  directly  to  the  wood  which  was  full  of  dry,  combustible  material,  the  defendant 
would  not  be  liable.  But  by  far  the  most  Important  part  of  the  discussion  is  Included 
under  the  next  and  third  division  of  cases,  wherein  the  distinction  between  direct  and 
remote  damages  Is  made.  A  reeume  of  the  discussion  and  an  observation  of  the  course 
of  decisions,  both  In  England  and  the  United  States,  will  reveal  the  fact  that  not  until 
recently  has  this  distinction  been  advanced  In  the  courts.  In  fact  the  decisions  of 
England  do  not  furnish  a  single  instance  of  the  distinction.  So  late  as  Smith  v.  Tlie 
London  and  Soulh'Wegtem  A.  A.  Co.,  mpra  (decided  in  1870),  in  which  fire  was  carried 
across  a  stubble  field  and  a  public  road  two  hundred  yards  to  a  cottage,  it  was  held, 
without  limitation,  that  plaintiff  could  recover,  the  Jury  having  found  negligence.  In 
the  United  States  the  distinction  has  not  been  contended  for  or  Judicially  recognized 
except  in  New  York,  Pennsylvania  and  possibly  In  lUlnols.  In  Massachusetts  It  has 
been  Ignored  under  their  statute.  Berlty  v.  Eojttem  A.  A.  Co.,  08  Mass.  414.  The  lead* 
tngcase  (and.  In  fact,  the  only  case),  in  New  York,  which  recognizes  this  doctrine,  is 
Ryan  v.  New  York  Central  A.  A.  CV).,  36  N.  Y.  310.  In  this  case  It  appeared  that,  by  the 
negligent  management  of  the  engine,  fire  was  communicated  to  a  woodshed  of 
the  company  and  thence  to  the  house  of  plaintiff,  which  was  destros'ed ;  heid,  that 
the  burning  of  the  house  wss  too /emote  a  consequence  of  the  company's  negligence 
lo  render  it  liable  therefor. 
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This  ease  was  followed  and  approTBd  in  Penn,  R.  R.  Co.  t.  JTerr,  1  Am.  Rep.  481  (0 
Pa.  868).  In  this  ease  a  warehouse,  situated  near  the  railroad  track,  was  set  on  fire  by 
■parks  from  one  of  the  company's  looomotives,  and  the  fire  was  eoramunlcnted  from 
the  warehouse  to  a  hotel  which  was  also  consumed.  HeM^  that  the  company  was  not 
liable  for  the  destruction  of  the  hotel  by  reason  of  the  Injury  belntr  too  remote.  lu 
Toiedn,  P.  and  W.  R,  R,  Co.  ▼.  Pindar^  6  Am.  Rep.  67  (SB  111.  447),  It  appeared  that  a  bulIJ* 
ins  belonglnir  to  the  company  was  set  on  fire  nefflisently  by  a  locomotive,  and  fronfr 
the  oumlnir  building  fire  was  blown  across  the  street,  and  then  communicated  to  the 
nouse  of  the  plaintiff.  HelA,  that  the  question  whether  the  Injury  wss  too  remote 
was  for  the  Jury. 

In  KeUogg  ▼.  CfdeoQO  A  Nmihr-WftX&m  Boaioay  Co.,  SS  Wis.  SSS,  to  appear  In  vol.  7  Am. 
Rep.,  the  question  of  the  liability  of  railway  oompanles  for  damaipes  produced  by  fires 
communicated  from  locomotives  was  most  elaborately  discussed.  The  precise  point 
decided  was,  that  **  where  sparks  ttom  defendant's  engine  set  fire  to  dry  grass,  weeds 
and  bushes,  suffered  to  remain  and  accumulate  on  land  used  for  the  railway,  and  the 
fire,  spreading  upon  plaintiff's  lands,  destroyed  his  property,  the  question  whether 
defendant  was  negligent  In  leaving  Its  land  In  that  condition  was  properly  left  to  the 
Jury,**  and  that  **'  the  fact  that  the  property  destroyed  was  distant  from  defendant's 
road,  and  that  the  flame  reached  It  only  by  passing  through  Intervening  fields,  does 
not  render  the  damages  remote,  or  prevent  recovery.**  The  whole  subject  of  proxim- 
ate and  remote  damages  was  considered  In  reference  to  the  ease  before  the  couit,  and 
the  authority  of  Ry^an  v.  N,  T.  C.  R.  ii.,  86  N.  Y.  210,  and  Penn,  B.  R  v.  Kerry  (KB  Penn. 
8t.  868  (1  Am.  Rep.  481),  was  repudiated. 

Chief  Justice  Dixon,  In  an  elaborate  and  powerful  opinion,  said:  *^If  these  two 
decisions  (those  of  Ryan  and  Kerr«  mtpra)  are  to  be  regarded  as  correct  In  principle 
and  good  law,  hundreds,  and  it  might  perhaps  with  truth  be  affirmed,  thousands  of 
oases,  both  In  England  and  this  country,  are  unsound  and  must  be  overruled.  We 
cannot  so  regard  them ;  we  cannot  agree  with  the  court  of  appeals,  that  the  burning 
of  the  second  and  other  hopses,  in  the  case  supposed,  or  of  the  plaintiff's  house.  In 
the  case  before  the  court,  was  not  the  natural  and  probable  consequence,  or  the  con- 
sequence WuHy  to  follow  from  the  wrongful  act  complained  of,  under  ordinary  cir* 
cumstances.  It  will  be  observed  that'the  rule,  as  we  find  it  laid  down,  and  as  we 
believe  it  to  be,  Is  not  that  the  Injury  sustained  mint  be  the  necemary  or  unavoidable 
result  of  the  wrongful  act,  but  that  It  shall  be  the  naUirtU  cmd  prdbabU  oonaeqoeaoe 
«f  tl«  or  one  likely  to  ensue  from  it .  **  ~  Rep. 


HnoiXLMAKN,  appellant,  v.  Hotalxvo. 

(40(>a.iii.) 

NegcUMe  paper — aehud  and  presumptiw  dUhnufr  nf, 

fhe  holder  of  a  negotiable  bank  check,  drawn  the  day  previoas,  presented  it 
for  pajmentt  which  waa  refuBod.  On  the  same  day  he  transferred  it  for  a 
Taluable  consideration  to  plaintiff,  who  took  it  in  good  faith  and  without 
notice  of  the  previoas  dishonor,  and  immediately  on  the  same  day  presented 
it  to  the  drawee,  whereupon  payment  was  again  refused.  HM^  that  plain- 
tiff could  recover  of  the  drawer,  a  sutficient  time  after  the  check  was  drawn 
not  having  elapsed,  when  plaintiff  took  it,  to. raise  the  presumption  of  dim 
honor,  although  the  drawer  and  drawee  were  residents  of  the  same  dtj. 
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When  the  drawer  and  drawee  of  a  bank  check  reside  in  the  eame  dty  or  town, 
the  reasonable  time  for  presamptiTe  dishonor  should  not  be  fixed  within 
more  restricted  limits  than  the  close  of  business  hours  of  the  day  succeed- 
ing that  on  which  payment  might  have  been  first  legally  demanded. 

Action  by  an  assignee  against  the  drawer  of  two  checks,  one  for 
$500  and  one  for  $1,200,  payable  to  Charles  Hanson  or  bearer.  The 
checks  were  both  drawn  by  defendant,  and  bore  date  and  were  deliy- 
ered  to  Hanson  on  the  16th  of  December,  1868,  for  money  which 
defendant  held  belonging  to  Hanson.  On  the  evening  of  the  same 
day,  after  receiving  the  checks,  Hanson  lost  them  at  a  game  of 
"fajro,*'  to  one  Briggs,  to  whom  he  immediately  clelivered  them.  On 
the  next  morning,  December  17th,  as  soon  as  the  banking  office  of 
the  drawee  was  open,  Briggs  presented  the  checks  for  payment, 
which  was  refused,  and  Briggs  was  then  notified  that  payment  had 
been  stopped.  Briggs  then  immediately  took  the  checks  to  his 
attorney  and  requested  him  to  dispose  of  them,  telling  him  at  the 
same  time  how  he  (Briggs)  acquired  them,  and  that  he  had  pre- 
sented them  for  payment  to  the  drawee,  and  that  paymei^t  was 
refused.  The  attorney,  on  the  same  day,  sold  and  delivered  the 
checks  to  plaintiff  for  full  value,  who,  on  the  same  day,  presented 
them  to  the  drawee  for  payment,  which  was  refused,  and  plaintiff 
immediately  afterward,  on  the  same  day,  gave  due  notice -of  pro- 
sentment  by  him  and  non-payment  by  the  drawee  to  the  defendant, 
and  then,  at  the  same  time,  demanded  payment  of  him,  which  was 
refused.  At  the  time  the  attorney  of  Briggs  sold  and  delivered  the 
checks  to  plaintiff,  and  received  full  value  for  the  same  from  him, 
no  statement  or  intimation  was  made  to  plaintiff  how  the  checks 
had  been  acquired,  or  that  payment  had  been  demanded  on  the 
checks  and  refused,  and  no  evidence  was  given  or  offered  in  behalf 
of  defendant  tending  to  establish  that  plaintiff  had  any  knowledge 
or  intimation  of  the  manner  in  which,  or  from  whom,  the  checks 
had  been  acquired  by  the  attorney  of  Briggs,  or  that  the  same  had 
been  presented  and  payment  refused.  The  plaintiff  was  sworn  as  a 
witness  in  his  own  behalf,  and  offered  his  testimony,  as  follows : 
''That  at  the  time  he  obtained  the  checks  he  received  them  without 
any  notice  that  they  had  been  lost  at '  faro' ;  without  any  notice 
that  they  had  before  then  been  presented  for  payment;  that  he 
received  them  from  Lloyd  (the  attorney)  as  so  much  money,  for 
which  he  gave  his  note  for  the  like  amount  in  payment,  and  had  no 

notice  of  any  matter  in  connection  with  the  checks  which  might 
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tend  to  impeach  or  invalidate  them,  or  lead  him  to  suspect  that  there 
was  any  defense  against  them  existing  in  favor  of  Hanson  or  the 
defendant"  To  this  offered  evidence  counsel  for  defendant  objected 
tliat  the  proposed  evidence  was  immaterial,  upon  the  ground  that 
tue  proof  in  the  case,  showing,  without  any  contradiction,  that  the 
checks  had  been  presented  by  Briggs  for  payment,  and  payment 
thereof  refused  by  the  drawee  and  drawer  before  the  transfer  of 
them  to  plaintiff,  the  plaintiff  could  not  recover  them  against  the 
defendant,  admitting  him  to  have  received  them  in  good  faith,  for  a 
valuable  consideration,  and  without  notice. 

The  court  sustained  the  objection  and  excluded  the  evidence,  to 
which  ruling  plaiittiff 's  counsel  duly  excepted.  The  evidence  being 
closed,  the  court,  of  its  own  motion,  entered  judgment  of  non- 
suit against  the  plaintiff,  on  the  ground  that  the  evidence  disclosed 
that  the  checks  were  dishonored  before  their  transfer  to  the  plain- 
tiff, from  which  judgment  and  subsequent  order  denying  plain- 
tiff's motion  for  a  new  trial,  comes  this  appeal. 

W.  H.  Patterson,  for  appellant,  cited  O^Keefe  v.  Dunn,  6  Taunt 
804 ;  1  £ng.  Com.  Law,  392 ;  Crossley  v.  Ham,  13  East,  498 ;  Oaod- 
man  v.  Harvey ,  4  Ad.  &  Ell.  870 ;  31  £ng.  Com.  Law,  212 ;  Rothsd^ild 
V.  Corney,  17  id.  402 ;  Andrews  v.  Pond,  13  Pet  66 ;  Goodman  v. 
Simonds,  20  How.  (U.  S.)  362,  372 ;  Steinhart  v.  Boker,  34  Barb. 
442;  Davis  v.  McCreafly,  17  N.  Y.  230;  HaU  v.  WOson,  16  Barb. 
550 ;  RaplMel  v.  The  Bank  of  England,  33  Eng.  L.  and  Eq.  B.  276 ; 
Vinton  v.  Crowe,  4  Oal:  309. 

Alexander  Campbell,  for  respondent 

Spbaoue,  J.  (after  stating  the  facts).  As  a  general  rule,  it  is 
well  settled  that  a  bona  fide  holder  of  a  negotiable  instrument  for  a 
valuable  consideration,  without  any  notice  of  facts  which  tend  tc 
impeach  its  validity,  as  between  the  antecedent  parties  thereto,  if 
he  takes  it  by  transfer,  before  the  same  is  overdue  or  presumptively 
dishonored,  holds  the  title  unaffected  by  these  facts,  and  may  recover 
thereon,  although,  as  between  such  antecedent  pai'ties,  the  legal 
validity  of  the  instrument,  or  the  title  thereto,  may  be  successfully 
impeached.  Swift  v.  Tyson,  16  Pet.  (XJ.  S.)  15 ;  Story  on  ProoL 
Notes,  §  191 ;  Goodman  v.  Simonds,  20  How.  (XJ.  S.)  364,  365. 

A  promissory  note  payable  on  demand,  a  bank  check  or  a  certifi- 
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cate  of  deposit,  is  not  presumptiyely  dishonored  until  the  lapse  of  a 
reasonable  time  after  payment  thereof  may  be  legally  demanded ; 
and  what  shall  be  deemed  a  reasonable  time  is  a  question  of  law  for 
the  courts  when  there  is  no  dispute  about  the  facts.  In  a  case  of  a 
bank  check,  where  the  drawer  and  drawee  reside  in  the  same  town 
or  city,  we  are  not  aware  of  any  case  which  fixes  such  reasonable 
time  within  more  restricted  limits  than  the  close  of  business  hours 
of  the  day  succeeding  that  on  which  payment  might  have  been  first 
legally  demanded.  Gough  v.  Stoats,  13  Wend.  549 ;  MoJiawk  Bank 
V.  Broderick,  id.  133 ;  Rothchild  v.  Corneyy  9  B.  &  G.  388.  Although 
between  the  time  when  payment  may  first  be  legally  demanded  and 
the  expiration  of  the  reasonable  time  within  which  payment  may 
be  properly  demanded  before  presumptive  dishonor,  the  check .  may 
be  actually  dishonored  by  refusal  to  pay  on  demand  being  made; 
yet,  to  charge  the  check  with  the  infirmity  of  dishonor,  in  the  hands 
of  a  party  to  whom  the  same  is  transferred  for  a  valuable  consider- 
ation,  before  the  expiration  of  the  reasonable  time  which  must 
elapse  before  presumptive  dishonor,  notice  of  the  fact  of  previous 
actual  dishonor  must  be  brought  home  to  him,  or  he  holds  it  free 
from  taint  of  dishonor. 

'^  Actual  dishonor  may  take  place  at  any  moment  after  the  paper 
may  be  presented  and  demanded.  But  this  dishonor,  accurately 
speaking,  does  not  take  place,  or  at  least  is  not  completed  merely  by 
refusal  to  pay,  unless  the  party  subsequently  taking  the  paper  had 
some  notice  or  knowledge  of  this  demand  and  refusal.  If  the  paper 
be  demanded  and  refused  within  that  period,  before  the  termination 
of  which  there  is  no  presumption  of  dishonor,  a  taker,  after  such 
demand  and  within  that  period,  having  no  notice  or  knowledge  of 
the  demand  or  refusal,  cannot  be  affected.''  2  Parsons  on  Notes 
and  Bills,  270. 

As  in  case  of  a  bill  drawn  payable  at  a  future  day,  if  it  be  pre- 
sented to  the  drawee  for  acceptance  before  maturity,  and  acceptance 
refused,  without  indorsement  of  such  non-acceptance  on  the  bill, 
if  the  party  so  presenting  the  same  thereafter  indorse  and  deliver  it 
before  maturity,  and  without  due  notice  to  the  drawer  of  its  non- 
acceptance  to  another,  for  a  valuable  consideration,  who  has  no 
notice  or  knowledge  of  the  previous  dishonor,  such  indorsee  takes 
the  bill  relieved  of  the  infirmity  of  dishonor  and  want  of  notice. 
(fKetfe  V.  Dunn,  6  Taunt.  306  ;  Ooodman  v.  Harvey,  4  Add.  &  El. 
^70.    And  so  in  case  of  a  promissory  note  payable  on  demand,  says 
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Ghief  Justice  Paskbb,  in  Fisld  v.  Nickerson :  '^  He  who  takes  for 
tk  Taluable  oonsideration  a  note  of  hand,  negotiable  within  a  day  or 
two  after  it  is  signed,  would  not  be  subject  to  the  claims  of  the 
promisor  in  the  nature  of  a  set-off,  on  the  principle  that  the  note 
was  overdue  when  indorsed,  because  the  maker  gives  a  credit  to  the 
note  for  a  reasonable  time  after  it  is  signed ;  and  if  he  should  pay 
it  immediately  after  it  is  signed,  leaving  the  note  assignable  in  the 
hands  of  the  promisee,  without  any  indorsement  thereon,  he  would 
perhaps  be  holdeu  to  pay  it  again  to  the  indorsee,  for  he  would  be 
considered  as  promising  to  pay  the  contents  to  any  assignee  who 
should  within  a  reasonable  time  make  demand  of  payment.^'  13 
Mass.  137.  Sot  in  the  present  case,  at  the  time  the  judgment  of 
nonsuit  was  entered,  the  evidence  before  the  court  unequivocally 
established  that  plaintiff  received  the  checks  before  the  lapse  of  the 
reasonable  time  within  which  demand  for  payment  might  be  made 
of  the  drawer,  paid  full  consideration  therefor,  and  without  notice 
having  been  brought  home  to  him  of  the  fact  that  payment  had 
been  demanded  of  the  drawee  and  refused,  or  any  other  fact  or  cir- 
cumstance tending  to  impeach  the  validity  of  the  title  thereto  as 
between  antecedent  parties.  Hence,  upon  the  accepted  evidence, 
without  that  offered  in  behalf  of  plaintiff  and  rejected  by  the  court, 
he  was  entitled  to  recover.    Palmer  v.  Goodwiri,  5  Cal.  458. 

T/ie  judgvie^U  of  notisuit  and  order  denying  a  new  trial  musi* 
ibereforey  be  reversed  a^nd  cause  remanded. 


The  Peoplb  of  the  Stats  of  California  y.  Bbadt,  appellant 

(40  Gal.  188.) 

Power  ef  8UUe  to  regtdaU  eompeUney  of  wUnesoen  in  State  courts.    Fimrteentk 

amendment. 

An  act  of  a  State  legislature,  providing  that  'no  *  *  *  Chineae  shall  ba 
permitted  to  give  evidence  in  favor  of,  or  against,  any  white  man  **  is  not  In 
conflict  with  the  fourteenth  amendment  of  tbe  United  States  constitution. 

The  State  legislatures  have  the  power  to  regulate  the  competency  of  witneaeet 
and  the  production  of  evidence  in  State  courts,  notwithstanding  the  foar> 
leenth  amendment  of  the  constitution  of  the  United  States. 
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Appbal  from  the  connty  court  of  San  Francisco.  The  facts  are 
sufficiently  set  forth  in  the  opinion.  The  appeal  is  by  defendant} 
James  Brady. 

H(M  (&  Dudley^  for  appellant 

Jo  BamiUon,  Attorney-General,  for  respondent. 

Darwin  <£  Mtirphyy  of  counsel,  argued  that  the  State  statute  was 
in  conflict  with  the  fourteenth  amendment,  because  ^^if  the  law 
allows  one  man  to  become  a  witness  in  his  own  cause,  it  is  an  un- 
equal law,  and  distributes  an  unequal  protection  unless  it  allows 
every  other  man  the  same  righf  '^  To  have  equal  protection  of 
the  laws  means  to  have  equal  protection  of  all  the  laws  which  con- 
tribute directly  toward  if  ^^  There  should  be  an  equal  right  to 
the  same  instruments  of  proof;  the  same  power  to  compel  their 
attendance;  the  same  sanctions  to  insure  their  veracity;  the  same 
right  for  the  party  concerned,  if  he  be  cognizant  of  the  facts  to  put 
himself  and  his  oath  into  the  judicial  balance/'  <^  The  natural 
consequence  of  the  excluding  law  is,  that  more  crimes  against 
Chinamen  than  against  white  men  go  un whipped  of  justice/^  ^^  The 
law  of  a  State  which  allows  the  white  man  to  bear  witness  against 
his  aggressor,  and  denies  a  Chinaman  the  same  right,  comes  in 
conflict  with  the  national  constitution,  and  to  that  extent  is  dis- 
charged of  its  force  and  becomes  void/'  See  People  v.  Washuigtouy 
36  Cal.  658 ;  Coole/s  Const  Lim.  355,  368,  369,  392,  393 ;  James  v. 
liai/nolds,  2  Tex.  251 ;  2  Yerg,  269,  554 ;  44  Barb.  472. 

Temple,  J.  The  defendant,  a  white  man,  was  convicted  of  the 
crime  of  robbery,  committed  upon  King  Kee,  a  Chinaman,  who  was 
permitted  to  testify  against  the  defendant  on  the  trial. 

The  ruling  of  the  court  admitting  this  testimony  against  the 
defendant's  objections  is  assigned  as  error,  and  is  the  only  ques- 
tion raised  on  this  appeal. 

Section  14  of  the  act  of  this  State  concerning  crimes  and  punish- 
ments, as  amended  in  1863,  reads  as  follows :  ''  No  Indian  or  person 
having  one-half  or  more  Indian  blood,  or  Mongolian  or  Chinese, 
iliall  be  permitted  to  give  evidence  in  favor  of,  or  against,  any  whit« 


mull.'* 


This  section  is  in  full  force,  unless  it  is  rendered  inoperative  in 
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whole  or  in  part  by  a  clause  in  the  fourteenth  amendment  to  the 
federal  constitution,  which  amendment,  so  far  as  material  to  this 
inquiry,  reads  as  follows :  **  All  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  State  wherein  they  reside.  No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States.  Nor  shall  any  State 
depriye  any  person  of  life,  liberty  or  property  without  due  process 
of  Liw,  nor  deny  to  any  within  its  jurisdiction  the  equal  protection 
of  the  laws.'* 

It  is  claimed  that  the  statute  which  denies  to  the  Ohinaman  the 
right  to  testify  against  a  white  man  is  in  conflict  with  this  amend- 
ment, because  it  deprives  the  Chinaman  of  some  degree  of  legal 
protection  which  it  accords  to  the  white  man.  That  ifi  to  say,  the 
ability  to  testify  is  a  protection,  because  it  tends  to  deter  from  crime 
against  the  person,  by  adding  to  the  probability  of  conviction  and 
punishment 

It  is  not  charged  that  the  law  discriminates  against  the  China- 
man, in  affording  a  remedy  to  the  white  man  for  an  injury,  which, 
upon  the  same  state  of  facts,  is  not  afforded  to  the  Chinaman.  The 
taciA  being  proven,  the  law  pronounces  the  same  judgment  upon  one 
as  upon  the  other.  The  same  facts  being  made  to  appear,  the  law 
provides  for  the  Chinaman  the  same  protection  against  threatened 
violence  as  for  the  white  man.  The  protection  of  the  whole  police 
power  of  the  State  is  afforded  to  them  under  the  same  circumstances, 
in  the  same  way,  and  on  precisely  the  same  terms  as  to  any  other 
class  of  inhabitants.  If  a  cnme  be  committed  against  the  person  or 
property  of  a  Chinaman,  the  same  punishment  is  meted  out  to  the 
criminal,  when  convicted,  as  though  the  crime  had  been  committed 
upon  a  white  man.  But  not  only  do  the  same  consequences  follow 
upon  the  same  state  of  facts  being  proven,  whether  they  affect 
Chinese  or  white  men,  but  the  law  affords  the  Chinaman  every  means 
of  bringing  the  facts  to  the  knowledge  of  the  court  for  judicial 
action  that  is  afforded  to  the  white  man.  If  a  Chinaman  be  rob- 
bed, the  commission  of  the  crime  may  be  proven  by  the  same  means 
as  though  he  were  a  white  man.  If  a  white  man  be  robbed  by  a 
white  man,  the  fact  cannot  be  established  by  Chinese  testimony; 
and  yet  it  may  frequently  happen  that  the  fact  cannot  be  proven  in 
any  other  way.  The  same  is  true  of  a  robbery  committed  upon  a 
Chinaman  by  a  white  man.    If  a  white  man  be  robbed  by  a  China- 
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man,  the  fact  may  be  proven  by  the  eyideuce  of  white  men  or 
Chinese ;  and  this  is  true  as  to  a  robbery  committed  npon  a  Chinaman 
by  a  Chinaman. 

It  is  plain,  therefore,  that  a  crime  is  punished  in  the  same  way, 
and  may  be  proven  by  the  same  means  in  all  cases,  whether  a  white 
man  or  a  Chinaman  be  the  injured  party.  But  it  is  said  that  if  the 
general  disqualification  of  Chinese  to  testify  for  or  against  a  white 
man  prevents  them  from  testifying  when  a  crime  is  committed 
upon  them,  the  law  is,  to  that  extent,  unequal,  and  therefore  void; 
that  the  right  of  the  injured  party  to  testify  stands  upon  a  veiy 
different  footing  from  the  right  to  call  other  witnesses.  He  may 
have  a  right  to  the  use  of  the  same  species  of  evidence,  but,  if  he  be 
the  party  concerned,  he  should  also  have  the  same  right  to  offer 
himself  as  a  witness.  A  crime  may  be  committed  under  such  cir- 
cumstances that  the  party  against  whom  it  is  committed  is  the  only 
person  by  whom  it  can  be  proven.  If  the  injured  party  be  a  white 
man,  his  testimony  alone  may  be  sufficient  to  cause  the  punishment 
of  the  wrong-doer,  and  by  punishing  a  past  wrong  prevent  a  future 
wrong,  and  the  Chinaman,  not  being  able  to  do  this  is  less  pro- 
tected. That,  although  the  law  threatens  the  same  punishment  for 
a  crime  committed  upon  the  person  of  a  Chinaman  as  when  com- 
mitted upon  the  person  of  a  white  man,  the  certainty  of  the  punish- 
ment, and  therefore  the  amount  of  protection  afforded,  is  necessarily 
lessened  by  his  exclusion  as  a  witness. 

I  confess  myself  unable  to  see  the  force  of  this  position,  notwith* 
standing  the  confidence  with  which  it  is  relied  upon  by  the  ingen- 
ious counsel  who  has  made  an  interesting  and  able  argument  in  the 
case  on  the  part  of  the  people.  The  white  man  is  not  permitted  to 
testify  because  he  is  the  injured  party,  but  because  he  is  a  compe- 
tent witness  on  other  grounds.  The  Chinaman  is  not  excluded 
because  he  is  the  injured  party  and  also  a  Chinaman,  but  because 
on  other  grounds  he  is  an  incompetent  witness.  The  fact  that  he 
is  the  injured  party  is  an  immaterial  circumstance  in  this  discussion, 
ciis  disadvantage  is  one  shared,  in  a  greater  or  lesser  degree,  by  all 
^no  are  so  circumstanced  as  not  to  be  surrounded  by  i)ersons  com« 
petent  to  testify.  The  fact  that  his  countrymen,  who  are  more 
likely  to  be  his  associates,  are  excluded,  may  be  said  to  have  an 
efiect,  in  some  degree,  in  the  same  direction.  But  this  is  not  owing 
to  the  inequality  of  the  law.  That  affords  to  all  the  same  instru- 
ments of  proof.    All  general  laws  operate  more  or  less  unequally 
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not  on  account  of  the  partial  proviaioiu  of  the  law,  bat  from  the 
Yarions  circumBtances  in  which  those  npon  whom  they  operate  are 
placed.  The  white  man,  who  employs  Chinese  as  workmen  upon 
his  estate,  is  less  likely  to  be  able  to  prove  ofll^ses  against  his  prop- 
erty than  one  who  employs  other  laborers.  He  may,  therefore,  be 
said  to  be  less  protected ;  but  this  is  the  accident  of  his  circum- 
stances and  not  the  partiality  of  the  law.  He  happens  to  be  iso- 
lated from  those  who  are  competent  to  testify. 

But  it  is  contended  that,  although  anotiier  may  be  so  circum- 
stanced as  to  be  deprived  of  the  equal  protection  of  the  laws,  this  is 
always  accidental,  and  not  the  necessary  consequences  of  the  pro- 
visions of  law. 

As  to  them  the  law  is  impersonal,  and  deprives  them  of  no 
advantages  afforded  to  others  under  the  same  circumstances ;  but 
the  law  excludes  Mongolians,  as  a  class,  and  itself  creates  the  cir- 
cumstance which  places  them  at  a  disadvantage. 

I  think  I  have  shown  that  there  is  no  difference  in  principle,  that 
the  law  does  not  cause  them  to  be  isolated  from  those  competent  to 
testify,  although  the  &ct  of  their  exclusion  may  increase  the  chances 
that  they  will  be  so  isolated.  But,  if  the  position  be  admitted, 
then  the  question  resolves  itself  into  this :  Has  the  legislature  the 
power  to  declare  classes  of  persons,  such  as  Indians  and  Mongolians, 
incompetent  to  testify  ?  That  it  may  rightfully  do  so,  inde}>end- 
ently  of  the  fourteenth  amendment,  cannot  be  questioned.  The 
legislature  of  every  State  in  the  TJnion,  so  far  as  I  know,  and  cer- 
tamly  of  nearly  every  one,  has  continuously  asserted  and  exeroised 
this  power  during  its  entire  history.  To  declare  who  shall  be  com- 
petent to  testify  and  to  regulate  the  production  of  evidence  has 
always  been  considered  a  proper  exercise  of  legislative  power.  It 
has  excluded  persons  for  nonconformity  of  religious  belief,  for  ina- 
bility to  understand  the  nature  of  an  oath,  for  having  been  con- 
victed of  an  infamous  crime,  for  having  negro  blood,  for  being  an 
Indian  or  a  Mongolian,  and  I  am  not  aware  that  the  power  of  the 
legislature  to  pass  such  laws  has  ever  been  questioned. 

Now,  in  passing  these  laws,  the  legislature  does  not  act  arbitrarily. 
It  does  not  exclude  a  person  because  of  his  unbelief  in  popular 
theological  dogmas,  nor  the  Mongolian  for  being  a  Mongolian 
merely.  The  theory  of  the  law  and  the  idea  upon  which  these  laws 
are  bai-ed  is,  that  every  person  shall  be  permitted  to  testify  who  can 
aid  the  court  in  coming  ui  a  correct  conclusion  as  to  the  facts  upon 
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which  it  is  to  adjudicate.  The  reason  why  the  testimony  of  auoh 
persons  would  be  valueless  in  judicial  investigations  may  be  that 
they  are  incapable  of  testifying  intelligently;  that  they  are  too 
unreliable  to  be  of  any  service;  that  their  admission  would  probably 
defeat  justice  by  producing  false  testimony,  or  that  they  have  par- 
ticular prejudices  against  certain  classes  which  would  cause  their 
evidence  likely  to  do  harm  where  the  rights  of  such  persons  are 
concerned ;  such  evidence,  it  is  presumed,  would  impede  rather  than 
advance  the  cause  of  justice.  It  would  not  tend  to  protect  any,  bat 
might  cause  the  conviction  of  the  innocent  or  the  acquittal  of  the 
guilty.  Could  counsel  be  convinced  that  Chinese  testimony  could 
never  have  any  weight,  or  that  it  would  be  more  likely  to  cause  the 
escape  of  the  guilty  than  their  punishment,  and  as  likely  to  cause 
the  conviction  of  the  innocent  as  the  guilty,  he  would  not  think 
their  exclusion  deprived  them  of  any  degree  of  protection  to  which 
they  are  fairly  entitled;  and  yet  this  is  what  the  legislature  have 
decided,  and  had  a  right  to  decide,  in  enacting  the  law.  I  am  not 
called  upon  to  defend  such  legislation,  or  to  deny  that  a  more 
reasonable  rule  would  be  to  allow  the  courts  to  seek  information 
from  such  sources  as  may  be  available,  and  to  give  to  testimony 
such  weight  as  it  may  deem  it  entitled  to.  The  power  of  the  legis- 
lature to  pass  such  laws  is  too  well  established  to  be  called  in  ques- 
tion at  this  late  day.    Duffy  v.  Hobaoriy  October  term,  1870. 

If  I  am  correct  in  the  proposition  that  this  is  a  proper  subject  to 
be  regulated  by  legislative  action,  and  that  the  ground  upon  which 
the  legislature  acts  is,  that  such  evidence  could  not  aid  the  courts 
in  their  investigations,  but  would  tend  to  defeat  rather  than  pro- 
mote the  ends  of  justice,  then  it  seems  to  me  it  must  follow  that 
the  fourteenth  amendment  to  the  federal  constitution  can  have  no 
bearing  upon  the  subject.  It  cannot  be  intended  to  compel  the 
courts  to  occupy  their  time  in  listening  to  evidence  which  cannot 
influence  their  judgment,  or  to  deprive  the  State  of  the  i)ower  to 
make  such  regulations  as  the  cause  of  justice  may  absolutel} 
require. 

I  am  not  called  upon  to  say  what  should  be  the  ruling,  if  it  were 
to  appear  that,  under  the  pretense  of  regulating  the  production  of 
evidence,  the  State  has  really  deprived  any  person  within  its  juris- 
diction of  any  substantial  means  of  protection  afforded  to  others 
by  its  laws.  There  is  no  reason  to  suppose  that  the  law  in  question 
mta  not  passed  in  good  faith,  and  with  the  honest  purpose  of  pro* 
Vol.  VI.— 77 
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moting  the  cause  of  justice,  eren  if  that  could  be  called  in  question 
here.  The  relation  between  the  States  and  the  federal  government 
would  forbid  any  such  suspicion  upon  the  motives  of  a  State  legis- 
lature on  the  part  of  the  federal  government,  and  certainly  this 
oourt^  a  co-ordinate  branch  of  the  government,  cannot  impugn 
their  motives.  And,  independently  of  the  comity  which  should 
exist  between  the  departments  of  the  government,  we  can  hardly 
conceive  it  possible  that  a  legislative  body,  in  a  christian  country, 
would  deliberately  deprive  its  court  and  police  of  any  proper  means 
for  the  detection  and  prevention  of  crime;  that  it  would  willingly 
leave  any  class  unprotected,  so  far  as  the  commission  of  crimes 
against  them  are  concerned ;  this  would  directly  encourage  crime, 
and  lead  inevitably  to  the  demoralization  of  society,  and  conse- 
quently the  insecurity  of  all.  To  withdraw  from  any  class  the  pro- 
tection of  the  police  laws,  through  prejudice  or  from  a  desire  to 
discourage  their  presence,  would  be  inhuman  and  barbarous.  We 
cannot  attribute  any  such  motives  to  a  co-ordinate  department  of 
the  government,  and  we  must  'conclude  that  the  provisions  of  the 
law  under  consideration  were  supposed  by  the  legislature  to  provide 
every  means  for  the  detection  and  punishment  of  crime  consistent 
with  justice  and  the  safety  of  the  community. 

At  the  time  the  amendment  was  adopted  similar  laws  existeu  in 
nearly  every  State  of  the  Union.  They  had  never  been  regarded 
as  depriving  any  one  of  any  degree  of  protection  which  the  law 
afforded  to  others,  or  depriving  the  courts  of  any  proper  assistance 
they  could  otherwise  have  had  in  their  investigations.  They  were 
sustained  on  the  ground  that  they  were  necessary,  that  tlie  guilty 
might  be  punished  and  the  innocent  escape.  The  amendment  did 
not  render  such  laws  less  appropriate  or  less  necessary,  and  there  is 
nothing  in  the  principle  established  by  it  which  conflicts  with  the 
theory  of  such  laws.  It  cannot  be  supposed,  therefore,  that,  in 
adopting  the  amendment,  it  was  intended  to  deprive  the  State  leg- 
islature of  their  power  over  the  subject. 

I  think  I  have  shown  that  there  is  no  inequality  in  the  protective 
laws  of  this  State ;  that  the  law  interposes  the  same  shield  for  the 
protection  of  the  Chinaman  as  for  the  white  man,  and  that  it  im- 
poses the  same  punishment  when  he  has  been  injured;  that,  upon 
the  same  facts,  it  pronounces  the  same  judgment,  without  regaitl 
to  the  person  upon  whom  it  may  fall ;  that  it  dispenses  equal  jus- 
tice to  all ;  and  further,  that  in  the  rules  of  evidence  established  by 


OCTOBEK  TERM,  .87  K  61  i 

The  People  of  the  State  of  California  v.  Brady. 

the  legislature  there  is  no  inequality,  or,  if  there  is,  it  is  made  in 
furtherance  of  justice  and  is  unavoidable;  that,  in  excluding  China- 
mei.,  the  legislature  exercises  a  discretion  properly  intrusted  to  it, 
and  that  a  proper  exercise  of  it  in  the  interests  of  justice,  although 
it  may  exclude  a  Chinaman  where  another  is  allowed  to  testify,  is 
::iot  a  Tioiation  of  Ihe  fourteenth  amendment  I  cannot  think, 
however,  that  this  last  inquiry  was  necessary  in  this  case.  The 
inquiry  should  stop  when  it  is  ascertained  that,  upon  the  same  state 
of  facts,  the  same  legal  consequences  follow  to  all.  If  the  laws 
themselves  are  equal,  imposing  the  same  burdens  upon,  and  afford- 
ing the  same  remedies  to,  all,  under  the  same  ascertained  circum- 
stances, the  requirement  of  equality  is  satisfied. 

Limitations  upon  the  powers  of  the  State  governments  are  appro- 
priate in  the  federal  constitution.  It  may  be  necessary  to  restrain 
the  powers  of  the  State,  that  it  may  not  interfei*e  with  the  general 
government  in  the  exercise  of  the  powers  granted  to  it,  or  that  a 
State  may  not,  by  its  individual  action,  defeat  any  of  the  purposes 
for  which  the  general  government  exists.  To  the  extent,  however, 
of  the  powers  not  granted  to  the  general  government  or  denied  to 
the  States,  the  power  of  the  State  is  supreme.  It  enacts  laws  of  its 
own  right,  and  should  be  allowed  to  execute  them  in  its  own  way. 
The  federal  government  cannot  supervise  its  exercise  of  the  pow- 
ers it  undoubtedly  possesses.  It  is  no  part  of  the  purpose  for  which 
that  government  was  created,  to  stand  guard  over  the  States  to  see 
that  they  execute  their  laws  in  a  manner  not  to  oppress  those  who 
are  subject  to  them.  The  State  government  is  complete  in  itself, 
^80  far  as  matters  of  internal  government  are  concerned,  and  con- 
tains,  in  its  own  constitution,  every  necessary  safeguard  against 
improper  use  of  its  powers,  and  every  protection  to  individual 
rights  which  the  people  thought  necessary. 

Rules  of  evidence  are  a  part  of  the  contrivance  by  means  of 
which  the  State  pecutes  its  laws.  They  are  always  the  means  to  an 
end,  and,  if  the  law  be  one  the  State  has  a  right  to  pass,  I  cannot 
think  it  was  intended  to  interfere  with  the  means  the  State  may 
adopt  to  enforce  it 

This  view  is  sustained  by  a  consideration  of  the  particular  i)urposd 
the  amendment  was  designed  to  accomplish.  Its  chief  purpose 
ttndoubtedly  was,  to  protect  negroes  in  those  States  where  slavery 
recently  existed.  Under  those  laws  it  sometimes  happened  that  the 
law  pronounced  a  different  judgment  upon  a  negro  from  that  it  pro* 
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nounced  upon  a  white  man  upon  the  same  state  of  facta  The  law 
provided  a  different  ptmishment  to  the  negro,  when  conyicted  of 
crime,  from  that  which  wae  provided  for  a  white  man  when  con- 
victf  d  of  the  same  crhne,  and,  in  other  respects,  the  law  discrimin* 
ftted  against  the  negro.  The  amendment  was,  evidently,  intended 
to  prevent  these  ineqnalities.  It  could  not  have  been  intended  to 
authorize  the  federal  government  to  supervise  the  State  in  the 
exercise  of  its  undoubted  powers.  Such  a  construction  would 
red  nee  a  State  to  tiie  condition  of  a  mere  municipality,  exercising 
its  meager  powers  by  sufferance,  and  render  meaningless  that  clause 
of  the  constitution  which  recognizes  the  possession  of  reserved 
powers  by  the  States. 

The  counsel  for  The  People  cites  the  case  of  The  People  v.  Oeorge 
Washington^  96  Oal.  658,  as  supporting  his  views,  and  it  must  be 
admitted  that  some  of  the  positions  taken  in  that  case  are  inconsist- 
ent with  the  views  I  have  expressed  in  this  case.  That  case  pre- 
sented for  considerations  the  constitutionality  of  the  act  of  congreoi 
commonly  called  the  civil  rights  bill,  and  its  effect  upon  the  four- 
teenth section  of  the  act  of  this  State,  concerning  crimes  and  pun- 
ishments,  cited  above.  The  court  decided  the  act  of  congress  con- 
stitutional; that  it  was  authorized  by  the  thirteenth  amendment 
to  liie  federal  constitution,  wfiich  provides  that  ^  neither  slavery 
nor  inrfoluntaiy  servitude,  except  as  a  punishment  for  crimen 
whereof  the  paorty  shall  have  been  duly  convicted,  shall  exist  within 
the  United  States,  or  any  place  subject  to  their  jurisdiction ;  **  and 
also  in  the  second  section,  that  congress  may  enforce  the  amend- 
.noent  by  appropriate  legislation. 

I  dissent,  both  -from  the  reasoning  used  and  conclusions  arrived  at 
;ni  that  caee,  for  the  reasons  given  by  Mr.  Justice  Obockett  in  his 
dissenting  opinion,  and  for  reasons  which  will  readily  suggest  them- 
selves from  what  I  have  already  stated.  If  I  am  correct  as  to  the 
theory  upon  which  legislation  concerning  the  competency  of  eyi* 
dence  is  based,  it  seems  to  me  it  must  follow  that  the  positions  taken 
by  l^e  court  in  that  case  are  wrong.  There  is  one  reason  why  I 
disapprove  of  that  case,  however,  which,  as  it  has  a  duect  bearing 
upon  tiiis  case  and  differs  a  little  firom  podtioDS  taken  by  Judge 
Obooexxt  in  that,  and  is,  withal,  an  important  matter,  I  propose, 
to  state. 

It  is  stated  in  the  opinion  of  the  court  in  that  case,  that  tne  cb» 
jeet  of  the  first  section  of  tiie  thirteenth  amendment  is  not  only  te 
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abolifih  slavery,  but  to  deprive  congress  and  thie  States  of  th/e  power 
to  reduoe  any  person  within  the  jurisdiction  of  the  United  States  to 
a  state  of  slavery.  That  is  to  say,  so  far  as  its  future  operation  is 
concerned  it  is  a  mere  limitation  upon  the  legislative  power  of  ihe 
States  and  of  the  United  States.  That  the  second  section  confers 
apon  congress  the  power,  by  appropriate  legislation,  to  secure  all 
persons  in  the  Uaited  States  in  the  full  enjoyment  of  that  liberty 
contemplated  by  the  first  section ;  ^  or,  in  other  words,  the  thir- 
teenth amendment  was  at  least  intended  to  make  all  men  bom  in 
the  United  States,  without  reference  to  race  or  color,  equal  before 
the  law  in  respect  to  personal  liberty  —  one  of  the  absolute  rights 
of  man  —  and  to  give  congress  power  to  pass  any  and  all  laws  nec- 
essary and  proper  to  accomplish  that  end/' 

The  first  section  is  said  by  the  court,  and  I  think  correctly,  to  be^ 
simply  a  limitation  upon  the  power  of  the  State  to  establish  slavery 
or  reduce  any  one  to  a  state  of  slavery  or  involuntary  servitude ;  and 
I  cannot  think  that  the  second  section,  which  Kimply  empowers  con- 
gress to  enforce  this  limitation  upon  the  legislative  power  of  the 
State,  confers  upon  congress  any  power  to  establish  a  police 
system  for  the  internal  government  of  the  State,  or  by  its  law» 
to  annul  the  laws  of  a  State,  or  to  control  tilieir  operation  in  any 
way  whatever. 

There  is  nothing  in  the  language  used  in  the  first  section  of  the 
amendment  which  can  be  construed  into  a  grant  of  powen  It  is  a 
restriction,  and  not  an  enlargement  of  the  powers  of  the  general 
government,  if  it  applies  to  the  general  government  at  alL  It  is  a 
limitation  upon  the  States,  depriving  them  of  the  power  to  establish 
slavery.  If  it  were  within  the  province  of  the  federal  goyemmen^t 
to  establish  a  system  of  police  laws  for  the  protection  of  individuals 
within  the  States,  the  language  is  inappropriate  to  confer  any  power 
over  the  subject-matter  of  the  section.  The  apparent  purpose  of 
the  amendment  was  not  to  prevent  the  illegal  duress-  of  individual& 
It  was  aimed  exclusively  at  the  institution  of  slavery  as  «Blai>lished 
by  the  laws  of  the  States.  It  was  directed  to  the*  States  in  their 
sovereign  capacity  as  law-makers,  and  was  not  inteaded  to  afford 
relief  to  individuals  unlatcfully  deprived  of  their  liberty..  Its  pur- 
pose is  satisfied  when  such  restraint  is  rendered  illegaL  The  right 
to  personal  liberty  is  secured  by  the  amendment  itself,  and  it  is  not 
necessary  that  congress  should  pass  laws  upon  the  subject,  much 
less  give  to  any  one  political  rights  which  may  add.  to  their  import- 
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ance  and  enable  them  to  maintain  their  state  of  freedom.  This  is 
absolutely  secured  by  the  constitution  itself,  which  renders  void  all 
laws  for  their  enslavement  They  are  not  to  be  armed  that  they 
may  resist  State  laws,  or  given  importance  that  they  may  influence 
State  legislation. 

The  second  section  of  the  amendment  certainly  contains  no  sub* 
stantive  grant  of  power.  It  merely  authorizes  congress  to  enforce 
the  amendment  by  appropriate  legislation.  Its  scope  is  limited  by 
the  first  section.  That  is  a  mere  limitation  upon  the  powers  of  the 
States.  It  authorizes  congress,  therefore,  to  pass  such  laws  as,  under 
our  system  of  government,  would  be  appropriate  to  enforce  a  limi- 
tation upon  the  legislative  power  of  a  State,  and  no  other.  It  is 
not  an  affirmative  grant  of  power  before  which  State  legislation 
must  give  way,  like  the  power  to  establish  uniform  laws  upon  the 
subject  of  bankruptcy.  The  laws  of  the  State  must  be  tried  by 
the  language  of  the  constitutional  inhibition  and  not  by  the  laws 
of  congress.  The  power  to  enforce  a  limitation  upon  the  power  of 
a  State  cannot  be  construed  to  authorize  congress  to  enlarge  the 
limitation  if  necessary  to  render  it  effectual.  The  State  law  m 
question  ought,  therefore,  to  have  been  tested  by  the  language  of 
the  constitution  and  not  by  the  civil  rights  bilL 

Nor  is  it  appropriate  legislation  for  congress  to  nullify  a  law  of 
the  State,  either  directly  or  by  preventing  its  execution.  It  could 
only  do  so  when  the  law  is  unconstitutional,  and  to  determine  that 
question  is  the  province  of  the  judiciary.  It  would  compel  the 
people,  unnecessarily,  to  sustain  two  police  systems — one  to  execute 
the  laws  and  the  other  to  control  and,  in  certain  cases,  to  prevent 
their  execution.  It  would  interfere  with  the  efficiency  of  the  police 
system  of  the  State,  and  almost  inevitably  lead  to  conflicts  between 
the  two  governments.  The  two  governments,  however,  are  not 
antagoi^stical,  either  in  theory  or  interest  They  are  parts  of  one 
system,  supplementary  to  each  other,  together  supplying  all  the 
governmental  wants  of  the  people.  They  are  both  under  the  con- 
trol of  the  people,  but  in  their  operation  should  be  independent  o( 
and,  therefore,  a  check  upon,  each  other. 

Ever  since  the  federal  government  has  been  in  operation  it  has 
been  ^he  practice  to  test  the  constitutionality  of  State  laws,  and 
enforce  the  limitations  upon  the  powers  of  the  States  by  judicial 
decisions.  The  claim  on  the  part  of  the  supreme  court  of  the 
United  States  of  the  right  to  pass  upon  these  questions,  even  when 
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arising  in  the  State  courts,  though  not  always  conceded,  has  been 
generally  acquiesced  in.  Constitutional  limitations,  so  far  as  they 
affect  individual  rights,  have  always,  nnder  our  system,  been  enforced 
by  judicial  action,  and  I  have  no  doubt  a  proper  construction  of  the 
second  section  of  the  thirteenth  amendment  would  confine  legisla- 
tion, on  the  part  of  congress,  to  laws  providing  for  judicial  action  in 
the  premises. 

But  the  claim  on  the  part  of  congress,  of  the  right  to  interfere 
with  or  control  the  operation  of  State  laws,  is  utterly  repugnant  to 
our  system  of  government.  ^'  The  genius  and  character  of  the 
whole  government  seem  to  be,''  said  Chief  Justice  Marshall,  in 
Gibbons  v.  Ogden,  9  Wheat  195,  ^^  that  its  action  is  to  be  applied  to 
all  the  external  concerns  of  the  nation  and  to  those  internal  con- 
cerns which  affect  the  States  generally,  but  not  to  those  which 
are  completely  within  a  particular  State,  which  do  not  affect  other 
States,  and  with  which  it  is  not  necessary  to  interfei'e,  for  the  pur- 
pose of  executing  some  of  the  general  powers  of  the  government," 
The  division  of  powers  between  the  State  and  federal  government, 
and  the  independence  of  the  States  within  the  sphere  of  their 
reserved  powers,  and  their  exclusive  right  of  legislation  as  to  most 
of  the  objects  for  which  governments  exist,  has  always  been  con- 
sidered the  principal  and  most  valuable  safeguard  for  civil  liberty 
afforded  by  our  system.  The  right  of  local  legislation  for  each 
colony  is  said  by  Mr.  Madison  to  have  been  the  fundamental  idea 
of  the  revolution.  That  the  colonies  were  with  each  other  and 
with  Great  Britaii;!  co-ordinate  members  of  one  empire,  under  a 
common  executive  or  sovereign,  but  not  united  by  a  legislative 
sovereign.  The  legislative  power  was  maintained  to  be  as  complete 
in  each.  American  as  in  the  British  parliament.  *  Madison's  Vir- 
ginia Reports. 

"  The  States,"  said  Mr.  Hamilton,  **  can  never  lose  their  powers 
till  the  whole  people  of  America  have  lost  their  liberties.  When  the 
federal  constitution  was  formed,  no  idea  was  more  fixed  than  that 
the  States  should  continue  independent  of  federal  control  as  to  all 
reserved  powers,  which  were  to  include  entire  control  over  all  mat- 
ters exclusively  appertaining  to  a  particular  State.  The  colonies, 
with  their  local  legislatures,  had  been  the  nurseries  of  civil  liberty, 
and  to  the  States,  their  legitimate  successors,  was  intnisted  the 
duty  of  maintaining  it.  Chiefiy  to  secure  the  continued  existence 
of  the  States,  to  uphold  and  maintain  them  as  independent  States 
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and  thef'edy  to  secure  to  the  people  and  their  posterity  the  blessings 
of  liberty,  the  constitution  and  the  Union  were  formed." 

At  that  time  no  writer  was  n^ore  popular  with  American  states* 
men  than  Montesquieu.  From  him  was  derived  the  idea  of  divide- 
ing  the  government  into  three  departments  —  the  executive,  legisla- 
tive and  judicial  —  as  an  essential  security  for  the  liberties  of  the 
people-  Another  idea  advanced  by  him,  which  was  very  popular 
at  that  time,  and  often  quoted,  was,  that  small  States  naturaUy  gravi- 
tate to  a  republican  form  of  government ;  larger  States  to  a  moni> 
archical,  and  vast  empires  to  a  despotic  government  The  first  was 
most  favorable  to  individual  liberty ;  the  last,  to  national  iH)wer« 
They  claimed  to  have  secured  the  advantages  of  the  first  by  assur- 
ing the  independence  of  the  States,  and  the  last  by  establishing  the 
federal  government  as  a  common  agent,  which,  in  the  exercise  of 
certain  limited  powers,  should  be  supreme  over  all. 

It  was  more  efficient  than  the  confederacy  it  displaced,  for  it 
executes  its  own  laws.  To  it  was  intrusted  the  control  of  the  foreign 
relations  of  all  the  States.  It  could  declare  war,  and,  to  carry  it 
on,  wield  the  entire  military  power  of  the  Union.  As  to  all  the 
world  at  least,  except  its  own  members,  it  presented  us  as  one  nation. 
Within  the  sphere  of  its  limited  authority  it  wielded  the  power  of 
a  vast  empire  with  all  the  efficiency  of  the  most  despotic  govern- 
ment, and  yet  it  was  supposed  that  it  could  not  be  dangerous  to 
the  liberties  of  the  people,  for  its  powers  were  limited  and  well  defined, 
and  could  be  used  but  for  a  few  purposes,  and  those  in  which  all 
the  States  had  a  common  interest  The  great  mass  of  govermental 
powers  were  still  reserved  to  the  States.  The  absolute  right  of 
uncontrolled  local  legislation  upon  all  subjects  most  intimately  con*> 
nected  with  individual  rights  and  most  essential  to  the  maintenance 
of  personal  liberty  was  reserved. 

The  federal  government  was  created  by  the  compact  of  sovereign 
States,  and  their  continued  existence  in  the  uncontrolled  exercise  of 
their  powers  is  an  essential  element  of  the  system.  This  is  doubt- 
less what  Hamilton  meant  when  he  said  that  for  the  general  governs 
ment  to  supersede  or  destroy  the  State  governments  would  be  ta 
eommit  suicide.  It  rests  upon  them  as  the  dome  rests  upon  and 
yet  upholds  the  columns  which  support  it 

We  cannot  conclude  from  any  doubtful  language  that  it  waa 
intended  to  strike  from  the  constitution  the  fundamental  idea  upon 
which  the  Union  was  constructed — to  rob  the  js^ovemment  of  its 
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crowning  glory  and  most  beneficent  principle;  and  had  such  been 
its  apparent  meaning,  we  onght  to  be  diligent  to  find  ont  some  conr 
straction  which  wonld  be  less  peroicioos  in  its  oonsequenoes ;  we 
should  regard  it  as  we  would  a  law  apparently  legalizing  mnrdei 
or  robbery;  we  could  not  conclude  such  a  purpose  was  intended 
nnless  it  is  expressed  in  unmistakable  language. 

In  this  case,  howeyer,  we  are  not  forced  to  any  such  extremity. 
The  most  obvious  construction  is  that  which  is  most  in  accord  with 
the  principles  of  our  government,  and  which  preserves  its  beneficent 
features. 

The  Judgment  reversed  and  a  new  trial  ordered, 

Wallace  and  Spbaoue,  JJ.,  concurred. 

By  Crockett,  J. :  I  concur  in  the  judgment  and  in  the  opinion 
of  Justice  Temple,  except  in  so  far  as  it  dissents  from  or  questions 
the  correctness  of  certain  views  expressed  by  me  in  the  case  of  The 
People  V.  Washington. 

By  Rhodes,  G.  J.:  I  dissent.  My  views  upon  the  questions 
involved  in  tl^is  case  were  to  some  extent  expressed  in  People  v. 
George  Washington,  36  Gal.  658 ;  and  I  will  hereafter,  should  time 
permit,  more  fully  state  the  reasons  which  lead  me  to  the  conclusion 
that  section  14  of  the  act  concerning  crimes  and  punishments  waa^ 
abrogated  by  the  fourteenth  amendment  to  the  constitution. 


DuFTT  y.  HoBSON.  appellant 

in  evidence  of  unttamped  indrumenU,    Pomen  ^  iigenU, 

Uastaniped  instmmeiitfl  maj  be  reoeiyed  in  evidenee  in  the  State  oonrto,  noi- 
wltlurtaading  the  act  of  congrMs  of  Jnne  80,  1864,  wherein  it  la  pmyided* 
that  certain  of  snch  instramenta  sliall  not  be  "  admitted  or  aaed  aa  ey^dence 
im  anj  coort." 

H  told  A  to  sell  certain  lota  for  $2,000.  HM^  that  thia  waa  no  more  thac  « 
mere  authority  to  A  to  find  H  a  purchaser  at  the  price  named  and  did  n^\ 
•oliiorlse  liim  to  execute  a  contract  of  sale  \f>  D,  the  purchaser  whom  b*^ 

iowid. 

VoL-Vr.— 78 
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Action  by  James  A.  Duffj  against  John  R  Hobson,  to  enforce 
f^erformance  of  a  contract  for  the  sale  of  land  and  for  damagea 
The  facts  appear  in  the  opinion.  Judgment  for  plaintiff;  defend- 
mut's  motion  for  new  trial  denied  and  appeal  by  defendant 

Hayiiwnd  £  SircUlofiy  and  L.  J,  Ash/ord,  for  appellant,  argned, 
that  the  instrument  constituting  the  contract  of  sale  was  not 
stamped  and  could  not  be  admitted  in  evidence  (13  U.  S.  Stat 
at  Large,  §  170,  p.  298),  and  that  Atkins  had  no  authority  to  make 
the  contract  Cbleman  t.  Oarrigues,  18  Barb.  60 ;  Van  Horn  t. 
Frick,  6  Serg.  &  Bawle,  98 ;  Clark  t.  Graham,  6  Whe&t  577. 

Coffroih  dt  Spaulding,  for  respondent,  argued,  that  the  objection 
ms  to  the  want  of  a  stunp  was  not  sustained  by  the  authorities  in 
other  States.  Garland  t.  Lane,  46  N.  BL  245 ;  Fifield  t.  Clow,  15 
Mich.  505 ;  TruU  y.  Morton,  12  Allen,  369 ;  Hitchcock  y.  Sawyer,  39 
Vt  412 ;  Bebee  y.  Hutton,  47  Barb.  187 ;  New  Haven  and  North- 
ampton  Co.  y.  QuifUard,  6  Abb.  Pr.  N.  S.  128.  Upon  the  question 
of  damages  for  breach  of  contracts  of  this  character  counsel  cited 
Hopkins  y.  Lee,  6  Wheat  109,  118 ;  Hill  y.  Hobart,  16  Me.  164 ; 
Warren  y.  Wheeler,  21  id.  484;  Baldwin  y.  Munn,  2  Wend.  400; 
Ahrens  y.  Adler,  33  GaL  608. 

Wallace,  J.  On  the  trial  in  the  distnct  court,  plaintiff  offered 
in  eyidence  a  written  contract,  by  the  terms  of  which  he  claimed  that 
the  defendant  had  sold  and  agreed  to  conyey  to  him  certain  lots  in  the 
city  of  Sacramento.  This  contract  was  not  stamjied  with  United 
States  reyenue  stamps  denoting  the  payment  of  tax  to  the  federal 
government,  and  upon  that  ground  the  defendant  objected  to  its 
introduction  as  evidence,  and  has  renewed  the  objection  here.  We 
think  the  objection  not  well  taken.  The  act  of  congress,  cited  in 
its  support,  provides  that  such  a  contract  as  the  one  now  under  con- 
^rideration,  unless  stamped  in  the  manner  therein  required,  shall  not 
foe  ^'  recorded  or  admitted  or  used  as  evidence  in  any  court,"  eta 
The  act,  however,  does  not  in  terms  extend  to  proceedings  had  undei 
the  laws  of  the  State,  and  does,  not,  on  its  face,  import  any  inter* 
ference  with  those  laws. 

Upon  the  settled  rules  of  interpretation,  it  must  be  construed  to 
embrace  only  proceedings  had  and  acts  done  in  public  offices  and 
eoTirts  established  under  the  constitution  of  the  United  States,  and 
fcy  authority  of  acts  of  congress  framed  in  pursuance  thereof. 
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But,  if  the  act  of  congress  under  consideration  had  in  terms 
embraced  the  State  courts  within  its  provisions,  and  had  enacted 
that,  upon  a  trial  had  in  one  of  those  courts,  a  contract  or  other 
instrument  of  evidence,  otherwise  admissible,  should  not  be  admitted 
in  evidence  except  upon  compliance  with  its  provisions,  it  would  be 
our  dutj  to  declare  its  provisions  in  that  respect  null  and  void. 

Congress  has  no  constitutional  authority  to  legislate  concerning 
the  rules  of  evidence  administered  in  the  courts  of  this  State,  nor  to 
affix  conditions  or  limitations  upon  which  those  rules  are  to  be 
applied  and  enforced ;  nor  can  it  rightfully  convert  those  courts 
into  tax  gatherers  for  the  benefit  of  the  federal  government,  nor 
charge  them  with  the  duty  of  inquiring  whether  or  not  the  revenue 
laws  of  the  United  States  have  been  observed,  or  of  investigating 
into  the  motives  of  parties  in  omitting  to  affix  revenue  stamps  to 
(he  contracts  they  may  have  made.  In  the  case  of  HcUlock  v.  Jau* 
din,  34  Gal.  172,  so  far  as  it  intimates  that  the  omission  of  a  revenue 
stamp  may,  under  certain  circumstances,  be  set  up  as  a  defense  in  a 
State  court  to  an  action  upon  a  contract,  is  overruled. 

The  contract  of  sale  in  question  was  executed  by  Atkins,  as  agent 
of  Hobson,  and  in  the  name  of  the  latter;  and  it  is  objected  that 
Atkins  had  no  authority  sufficient  for  that  purpose.  It  appears  by 
the  testimony  of  Atkins  that  Hobson  had  told  him  to  sell  the  lots 
for  $2,000.  He  accordingly  sold  the  premises  to  Duffy  at  that  prioe, 
and  executed  and  delivered,  in  the  name  of  Hobson,  the  contraoty 
in  writing,  agreeing  to  convey  the  lots  to  him.  The  contract  was 
made  at  Sacramento,  where  Atkins,  the  agent,  resided ;  and  upon 
its  delivery  Atkins  sent  a  telegraphic  dispatch  to  Hobson,  at  his 
home  in  Marysville,  informing  him  of  what  he  had  done.  Hobson 
immediately  disavowed  the  transaction,  and  answered  that  he  had 
not  instructed  Atkins  to  sell  the  property,  and  declined  to  recognize 
the  sale.  At  a  subsequent  time  he  made  sale  of  the  lots  himself  to 
another  person  for  $2,200,  whereupon  Duffy  brought  this  action 
against  him  for  the  recovery  of  damages  for  his  refusal  to  convey 
the  title  to  hinu 

We  are  of  opinion  that  the  authority  given  to  Atkins  to  sell  the 
property  was  not  sufficient  to  authorize  him  to  execute  a  contract 
of  sale  to  Dnffj  in  the  name  of  Hobson,  or  to  sign  the  name  of  the 
latter  to  any  contract  of  sale.  We  think  that  it  was  no  more  than 
a  mere  authority  from  Hobson  to  find  him  a  purchaser  at  the  prioe 
of  $2,000. 
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This  is  the  settled  construction  put  upon  the  employment  of  pro- 
fossior  al  brokers  "  to  sell "  or  "  to  close  a  bargain  "  concerning  real 
estate,  and  we  know  of  no  reason  why  the  same  language  employed 
to  express  the  authority  of  any  other  agent  "  to  sell "  should  have  a 
more  extended  meaning.  Besides,  a  sale  of  real  estate  involves  the 
adjustment  of  many  matters  in  addition  to  fixing  the  price  at  which 
the  property  is  to  be  sold.  The  deed  of  conveyance  may  be  one 
with  full  covenants  of  seizin  and  warranty,  or  only  those  covenants 
imported  by  the  use  of  the  words  "  grant,  bargain  and  sell "  under 
our  statute,  or  it  may  be  by  quitclaim  merely.  The  vendor  may 
be  unwilling  to  deal  with  a  particular  proposed  purchaser  on  any 
terms.  He  may  consider  him  pecuniarily  unable  to  comply  with 
the  contract,  even  if  the  title  prove  satisfactory,  and  he  may  decline 
to  bind  himself  to  convey  to  such  a  purchaser  at  the  end  of  the 
time  necessary  to  examine  the  title,  because  he  might  thereby  in  the 
mean  time  lose  an  opportunity  to  sell  to  some  other  person  who 
might  desire  to  purchase,  and  in  whose  good  faith  and  ability  to  pay 
he  reposed  entire  confidence.  All  these  and  many  other  like  consid* 
orations  might,  and  usually  do,  arise  in  the  mind  of  the  vendor. 

Now  a  mere  authority  "  to  sell "  can  hardly  confer  power  upon 
the  agent  to  determine  all  these  matters  for  his  principal,  so  as  to 
bind  him  by  his  determination.  And  yet,  unless  the  agent  do  have 
fluch  power,  he  cannot  make  a  definitive  contract,  or  one  that  could 
be  said  to  have  the  certainty  requisite  to  deprive  the  principal  of 
his  option  to  ultimately  decline  to  make  the  sale.  To  give  to  the 
mere  words  "to  sell"  such  a  broad  signification  as  that  would  be  to 
invest  the  agent  with  powers  of  that  ample  and  discretionary 
dharacter  usually  only  conferred  with  caution  and  by  means  of  a 
general  letter  of  attorney,  where  the  terms  are  distinctly  expressed* 
While  it  is  true  that  a  power  to  sign  the  name  of  a  principal  to  a 
contract  of  sale  may  be  given  verbally,  we  think  that  the  worda 
used  for  the  purpose  should  be  distinct  and  clear  in  their  meaning 
and  import,  and  should,  with  the  requisite  degree  of  certainty, 
manifest  the  intention  of  the  principal  to  do  something  more  than 
merely  to  employ  a  broker. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 

triaL 

Reversed. 

KOVB.— See  as  to  admlMlbtllty  of  unstamped  InBtnunents,  Oreenr,  HchoaiUt  8  Anii 
ftep.  and  noU;  MeElvain  t.  MudtU  4  id.  106;  Scwnmofw  ▼.  HoDoioay,  Id.  486;  Bmwn  ▼• 
BuntktaUm^  Id.  487.  —  Rbp. 
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MoBBy  appellant,  v.  Bokkkl 

« 

BettraifU  nf  trade. 

4in  agreement  never  to  engage  in  a  certain  business  **  in  the  citj  and  ooonty  ol 
San  Francisoo  or  State  of  California"  is  not  a  severable  contract,  and,  being 
in  total  restraint  of  trade,  and  therefore  void,  as  against  public  policy,  so  far 
as  it  relates  to  the  whole  State,  is  also  void  entirely,  and  with  respect  to  the 
city  and  county  of  San  Francisco. 

Action  by  Thomas  Wallace  More  against  B.  Bonnet. 

M.  Bonnet  &  Co.,  in  consideration  of  $750  to  them  paid  by  the 
plaintiff,  and  his  promissory  note  for  $1,250,  payable  to  them  in  five 
equal  monthly  installments,  sold  to  the  plaintiff  all  the  tools  and 
utensils  used  by  them  in  their  business  of  asphaltum  roofing  and 
pavement-laying,  a  certain  lot  of  gravel,  and  a  good  will  of  that 
business  in  all  its  branches ;  and  they  further  promised  and  agreed 
with  the  plaintiff,  that,  in  case  he  should  pay  the  several  install- 
ments of  the  note  as  they  should  become  due,  they  ^'shall  not  heru- 
after  at  any  time  engage,  either  directly  or  indirectly,  in  the  said 
business  of  asphaltum  roofing  or  pavement-laying  in  the  city  and 
county  of  San  Francisoo,  or  State  of  California."  It  is  alleged  in 
the  complaint,  that  the  defendant  was  carrying  on  that  business 
under  the  name  of  Bonnet  &  Co.  The  plaintiff  sues  to  recoveir 
damages  for  an  alleged  breach  of  that  contract,  and  to  enjoin  the 
defendant  from  carrying  on  that  business  in  the  city  and  county  of 
San  FranciBCO,  or  the  State  of  California.  The  demurrer  to  the 
complaint  was  sustained  on  the  point,  that  the  contract  is  in  total 
restraint  \)f  trade,  and  therefore  void  as  against  public  policy. 

Judgment  was  rendered  in  favor  of  defendant  whereupon  plain- 
tiff appealed. 

PrtngU  dt  Pringhy  for  appellant,  cited  Wright  y.  Byder,  86  OaL 
357,  358 ;  Chappei  v.  Brockway,  21  Wend.  162 ;  Holbrooh  t.  WaterB^ 
9  How.  Pr.  838 ;  Bunn  v.  Guy,  4  East,  190;  Story  on  Cont,  §  640, 
and  notes  2  and  4 ;  Archibald  v.  Thama%  3  Cow.  290 ;  Smith  y» 
Fackhurst,  3  Atk.  136 ;  Jackson  v.  Shawl,  29  CaL  272 ;  Sann* 
ders  V.  Clark,  id.  305 ;  People  v.  Bickert,  8  Cow.  226. 
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Jarhoe  di  Ifarriso7i,  for  respondent,  cited  Wright  v.  Ryder^  86 
GaL  856,  and  authorities  there  cited ;  Roby  y.  West^  4  1^.  H.  290 ; 
Crawford  v.  Morrell,  8  Johns.  253 ;  Mechelen  v.  Wallace^  7  Ad.  &  EL 
49 ;  Thonias  v.  Williams,  10  B.  &  0.  671. 

Khodes.  C.  J.  (after  stating  facts).  It  is  not  doubted  that  the 
contract,  so  far  as  it  relates  to  the  whole  State,  is  Toid  ( Wright  v. 
Ryder,  86  Cal.  857) ;  but  it  is  contended  that  the  contract  restrains 
the  exercise  of  the  business  within  two  distinct  areas ;  that  the 
contract  is  severable  —  the  one  part  i*estraining  the  exercise  of  the 
business  within  the  citj  and  county  of  San  Francisco,  and  the  other 
part  restraining  its  exercise  within  the  State,  and  that,  while  the 
latter  is  Toid,  the  former  is  valid,  because  the  limits  are  not  unrea- 
sonable. But  we  are  of  the  opinion  that  the  contract  is,  in  that 
respect,  entire.  No  precise  rule  can  be  laid  down  for  the  solution 
of  the  question,  whether  a  contract  is  entire  or  separable ;  but  it 
must  be  solved  by  considering  both  the  language  and  the  subject- 
matter  of  the  contract  There  were  not  two  distinct  areas,  for  the 
one  included  the  other.  The  defendant's  business  was  not  carried 
on  in  the  two  distinct  areas,  as  two  separate  occupations,  but  the 
complaint  avers  that  the  defendant  was  carrying  on  the  business  in 
the  State,  and  that  he  sold  such  business  to  the  pfaintifEl  When 
the  price  is  expressly  apportioned  by  the  contract,  or  the  apportion- 
ment may  be  implied  by  law  to  each  item  to  be  performed,  the 
contract  will  generally  be  held  to  be  severable ,  but  no  such  appor- 
tionment can  be  made  of  this  contract  When  the  contract  provides 
for  the  restraint  of  the  business  within  the  State,  if  the  mention  of 
any  subdivision  of  the  State  will  make  the  contract  severable,  then 
it  would  be  easy  to  defeat  the  rule  prohibiting  contracts  in  total 
restraint  of  trade  by  mentioning  in  the  contract  each  subdivision 
of  the  State ;  and,  when  it  is  objected  that  the  limits  are  \inrea8on- 
able,  it  will  be  answered  that  the  plaintiff  seeks  to  enjoin  the 
defendant  from  pursuing  the  business,  in  only  one  of  the  cities  ox 

towns  mentioned  in  the  contract 

Judgment  affirmed. 
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McCoy  ▼.  Calif ornia  Pacific  Bailioad  Company. 

ICcOoY  y.  Oalifobkia  Pagifio  Bailboad  Cokpakt,  appella&L 

« 

(MGia.saL) 

If^fwry  to  Une  Mtoek  $tTaying  upon  unfMud  rotlrMMl. 

Where  the  live  stock  of  phdntiff,  numiiig  in  his  field,  strafed  npon  defendant* » 
vnfenoed  railroad  and  were  killed  hj  a  passing  train,  these  facts,  unexplained; 
make  9k  prima  faeU  case  of  negligence  against  the  defendant.  The  plaintiff 
was  not  chargeable  with  contributory  negligence,  from  the  fact  that  he  knew 
that  the  railroad  was  not  fenced  when  he  turned  the  stock  into  the  field.* 

Action  by  James  McCoy  against  the  Oalifomia  Pacific  BailroacI 
Gompanyy  to  recover  the  value  of  certain  horses  and  mules  belong- 
ing to  plaintiff,  alleged  to  have  been  killed  by  defendant's  car& 
The  stock  were  running  in  plaintiff's  field,  through  which  defend- 
ant's unfenced  railroad  passed,  and,  straying  upon  the  track,  were 
killed  by  a  passing  train. 

A  motion  for  a  nonsuit  was  denied ;  judgment  was  entered  upon 
a  yerdict  for  plaintiff,  and  defendant  moved  for  a  new  trial  which 
the  court  denied,  whereupon  defendant  api)ealed  to  this  court 

William  8.  Wells,  for  appellants,  argued,  that  the  owner  was 
guilty  of  contributory  negligence.  Cook  v.  Champlahi  TVansporta* 
Hon  Co,,  1  Deuio,  91 ;  MuTiger  v.  Tonawanda  R.  R.  Co.,  4  N.  Y.  349; 
Marsh  v.  N.  Y.  £  Brie  R.  R.  Co,,  14  Barb.  364 ;  Tahnadge  v.  i?eM^- 
selaer  £  Saratoga  R.  R.  Co.,  13  id.  493 ;  Barnes  v.  Salem  <6  LoweU 
R.  R.  Co.,  98  Mass.  660 ;  Bnright  v.  San  Jose  R.  R.  Co^  33  CaL  140; 
1  Ililliard  on  Torts,  633 ;  Kennard  v.  Burtwi,  25  Me.  39 ;  Waldrm 
V.  B.  8.  (6  B.  R.  R.  Co.,  36  id.  422. 

*  Nora. — Oen.  Laws  of  California,  tit.  Corp.  oh.  1,  tea  40,  provides  that  ^  it  shall  be 
the  duty  of  the  railroad  company  to  malu  and  maintain  a  good  and  sufflclent  Xsnoa 
on  either  or  both  sides  of  their  property,  and^  in  case  any  company  do  not  make  and 
maintain  such  fence,  if  their  engine  or  cars  shall  kill,  maim  or  destroy  any  cattle  or 
other  domestic  animals  when  they  stray  upon  their  line  of  road,  where  it  passes  through, 
or  alongside  of,  the  property  of  the  owners  thereof,  they  shall  pay  to  the  owner  oi 
owners  of  such  cattle  or  other  domestic  animals  a  fair  market  price  for  the  sam% 
unless  the  owner  or  owners  of  the  animal  or  animals  so  killed,  maimed,  or  destroyed 
thaU  be  TiegUoent  or  at  fauIL"  This  is  the  law  where  the  company  does  not  make  a 
special  contract  with  the  land  owner  for  the  oonstruotion  and  maintenance  of  fenoea» 
or  where  the  cost  of  fences  Is  not  included  in  the  original  award  of  damages  on  takio# 
the  land.  ^Rbp. 
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John  0.  Presley  J  for  respondent,  argued,  that  plaintiff  was  not 
chargeable  with  contributory  negligence.  Hittell's  Dig.,  §  40,  .pb 
65 ;  Boyce  v.  California  Stage  Co.,  25  CaL  460.  The  burden  of 
proof  is  on  defendant  14  CaL  387 ;  BUis  y.  P.  (6  B.  R.  Co^  2  Ired. 
140 ;  Henning  v.  W.  £  R.  R.  R.  Co.,  10  id.  402 ;  Hanyett  v.  PhUadeU 
pMa  <6  Reading  R.  R.  Co^  23  Penn.  373 ;  18  CaL  351 ;  Dann&r  y.  S.  C. 
R.  R.  Co^  4  Rich.  330;  Murray  y.  So.  Co.  R.  R  Co.,  10  id.  227; 
Tosey  y.  W.  di  M.  R.  Co.y  11  id.  399. 

Wallace,  J.  The  instructions  giyen  were  permitted  to  pass 
without  objection  below,  and  therefore  will  not  be  looked  into  here. 

The  motion  for  a  nonsuit  was  correctlj  denied.  The  line  of  the 
road  was  not  fenced  where  it  passed  through  the  field  occupied  by 
the  plaintiff;  the  liye  stock  of  the  latter  running  in  this  field 
strayed  onto  the  road  and  were  killed  by  the  train ;  these  facts  un- 
explained made  a  prima  facie  case  of  negligence  against  the 
defendant 

Nor  was  the  plaintiff  guilty  of  contributory  negligence  firom  the 
fact  that  he  knew  that  the  road  was  not  fenced  when  he  turned 
the  stock  into  the  field. 

The  neglect  of  the  defendant  to  build  the  fence  certainly  did  not 
operate  to  dispossess-the  plaintiff  of  his  entire  field,  or,  what  is  the 
same  thing,  preyent  him  from  making  lawful  use  of  it  Besides, 
he  probably  knew  that,  so  long  as  the  defendant  chose  to  continue 
running  its  cars  upon  this  oi)en  track,  it  undertook  at  its  peril  that 
no  harm  should  come  to  the  stock  for  the  want  of  a  proper  fence. 

Judgment  affirmed. 

llon.*8M  Bmii  ▼.  OofMieeMeitfi  «Ce.,  it.  B.  Cbf  1  Am.  Bap.  aaOL^Bn. 


LoYB  y.  Waxeiks,  appellaiiL 

(40OU.Mi7.) 

Mietmfery  eeHtraethif  wuurHed  weuum.    Staiute  of  JknUoHeme  me  $e  wmdm  i» 

poeeeeeian  of  land  under  exeeutorp  eoneraet. 

An  «xaeatoz7  oontraei  made  bj  tha  hoaband  and  wife  in  the  atatntovy  mode* 
for  ttia  sale  of  tha  wife's  separate  property,  is  Talid  and  binding  npoB  har 
and  may  be  anforoed  by  a  decree  of  spedfic  performance. 
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Lfove  V.  Watkins. 

The  statute  of  limitations,  barring  a  suit  for  specific  performance,  does  not  begin 
to  run  against  a  vendee  in  possession  of  land  under  an  executory  contract, 
until  the  time  when,  having  performed  the  agreement'on  his  part,  he  might 
have  demanded  his  deed,  and  he  can  relj  upon  his  equity  under  the  contract , 
to  defeat  an  action  of  ejectment  on  the  part  of  the  vendor. 

AcTiOK  of  ejectment  by  Mary  Love  against  B.  P.  Watkins.  The 
opinion  states  the  facts.    The  appeal  is  by  defendant 

C.  T.  Rylandy  for  appellant,  cited  Lent  v.  Hodgmariy  15  Barb.  274; 
Norton  v.  Woodruffs  2  N.  Y.  153;  Smith  v.  Clark,  21  Wend.  83; 
Rutherford  v.  Oreends  HeirSy  2  Wheat  196 ;  Maclay  v.  Lovey  25  CaL 
367 ;  Carpenter  v.  MendenhaUy  28  id.  484 ;  Rv^h  v.  Barry  1  Watt 
(Penn.)  110;  Lyon  v.  Marclayy  id.  271 ;  Angell  on  Lim.  472. 

More  (6  Lane,  for  respondent,  cited  3  Cal.  88 ;  4  id.  285 ;  5  id* 
458 ;  6  id.  72 ;  10  id.  267 ;  1  Hitteli;  660,  661,  667,  668 ;  Selover 
V.  American  Russian  Commercial  Co^  7  Cal.  274;  Phelan  \ 
Supervisors  of  San  FrandscOy  9  id.  15;  Mott  v.  Smithy  16  id.  556; 
Maclay  t.  LovCy  25  id.  367 ;  Smith  v.  Greeny  Pacific  Law  Magazine, 
vol.  I,  No.  3,  p.  89;  Dart  on  Vend.,  etc.  (Am.  ed.  1851),  462  and  498 
and  note ;  Angell  on  Lim.,  p.  107,  §  4 ;  2  Story's  Eq.  Jur.,  §  1521,  a. 

Tehple,  J.  The  plaintiff  acquired  her  title  to  the  premises  in 
controversy  in  April,  1854  (she  being  then  a  feme  sole)y  and  on 
the  3d  of  November,  1854,  after  her  marriage,  jointly  with  her 
husband,  signed  and  delivered  to  Howard  and  Perley  an  agreement 
in  writing,  by  the  terms  of  which  Howard  and  Perley  agreed  to 
prosecute  the  claim  of  plaintiff  for  a  tract  of  land,  including  the 
demanded  premises,  before  the  United  States  land  commission.  In 
consideration  of  such  services  plaintiff  was  to  pay  Howard  and 
Perley  one-tenth  of  said  tract  of  land,  or,  if  it  should  be  advisa* 
ble  to  8^1  any  portion  of  the  land,  then  Howard  and  Perley 
were  to  have  one-tenth  of  the  proceeds.  As  soon  as  the  claim 
was  decided  by  the  commission  (if  confirmed)  the  portion  of 
Howard  and  Perley  was  to  be  immediately  set  off  to  them,  their 
heirs  or  assigns,  and  possession  given.  This  contract,  although 
signed  and  delivered,  was  not  acknowledged  by  the  plaintiff  in  the 
manner  required  by  the  statute,  so  as  to  be  binding  upon  her,  until 
the  5th  day  of  January,  1861,  when  it  was  duly  acknowledged  and 
recorded.  Before  that  time  all  the  services  mentioned  in  the  agree* 
Vol.  VI.— 79 
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ment  had  been  performed  by  Howard  and  Perlej,  and  the  claim  had 
been  confirmed  by  the  commission,  and  this  was  known  to  the  plain- 
tiff and  her  husband  at  the  time. 

]n  January,  1855,  defendant  entered  upon  the  premises  witnint 
color  of  light  and  against  the  will  of  the  plaintiff,  &nd  has  since 
remained  in  possession  of  the  portion  sued  for,  being  about  twelve 
and  one-half  acres.  On  the  17th  of  February,  1863,  he  acquired 
the  interest  of  Howard  in  the  contract,  and  in  the  land  acquired 
by  virtue  of  the  contract,  and  has  since  remained  in  possession, 
claiming  the  right  of  possession  under  the  contract,  and  has  made 
improvements  thereon. 

The  plaintiff  sued  the  defendant  in  ejectment  on  the  13th  day 
of  December,  1865,  the  claim  having  been  duly  confirmed  within  a 
period  of  less  than  five  years  before  the  suit  was  instituted.  The 
answer  of  the  defendant,  setting  up  the  facts  above  stated  as  an 
equitable  defense,  and  claiming  a  specific  performance  of  the  con- 
tract, was  filed  January  3,  1866.  Judgment  below  was  for  the 
plaintiff,  and  apparently  was  principally  based  upon  the  proposition, 
that  a  right  of  action  upon  the  contract  to  convey  (if  such  a  con- 
tract is  valid)  accrued  on  the  5th  day  of  January,  1861,  and  was, 
therefore,  barred  by  the  statute  of  limitations  before  the  commence- 
ment of  this  action.  The  defendant's  equity,  therefoie,  was  not  a 
live  equity,  and  not  available  in  his  defense.  But  it  is  claimed  here, 
not  only  that  the  rights  of  the  defendant  under  the  contract  (if  any 
such  rights  ever  existed)  are  barred  by  limitation,  but  that  the  con- 
tract itself  is  invalid  because  a  married  woman  has  no  power  to 
make  an  executory  contract  It  is  not  contended  that  the  contract 
was  valid  prior  to  the  time  it  was  properly  acknowledged  in  186L 
At  that  time  Howard  and  Perley  had  fully  performed  the  contract 
on  their  part,  and  by  its  terms  were  entitled  to  an  immediate  parti- 
tion and  to  possession  of  their  share  of  the  land. 

Tested  by  the  principles  of  the  common  law,  the  plaintiff's  con- 
tract would  undoubtedly  be  held  invalid,  and  the  only  question  is, 
whether  the  constitution  and  the  laws  of  this  State  have  conferred 
upon  married  women  the  power  to  bind  themselves  by  such  con- 
tracts. In  the  case  of  Maclay  v.  LovBy  25  Cal.  367,  the  power  of  a 
married  woman  to  execute  a  contract  which  imposes  a  general  lia- 
bility, not  expressly  made  an  incumbrance  upon  her  separate  estate, 
was  folly  discussed,  and  to  the  conclusions  there  arrived  at  we  stiD 
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adhere*  The  precise  question  inyolved  here  did  not  arise,  and  waa 
not  discussed  in  that  case. 

It  is  first  objected  to  the  power  of  a  married  woman  to  bind  her« 
self  by  an  executory  contract  to  convey,  that  a  court  of  equity  has 
no  power  tc  compel  a  specific  performance  of  her  contract;  that  the 
acknowledgment  is  an  essential  part  of  the  conveyance  of  the  sei^a- 
rate  property  of  a  married  woman;  that  her  consent  must  be  per- 
fectly free,  and  that,  up  to  the  last  moment  until  these  facts  are  duly 
certified  by  a  proper  officer  and  the  deed  delivered,  she  may  retract 
the  execution  of  the  same.  Of  course  this  state  of  facts  cannot 
exist  when  a  deed  is  obtained  by  compulsion  of  a  court 

This  argument  is  equally  conclusive  against  the  power  of  the 
courts  to  compel  the  specific  performance  of  a  contract  made  by  a 
married  woman,  dum  sola.  If,  therefore,  while  a  feme  sole^  she 
enters  into  a  contract  to  convey  and  receives  the  full  consideration 
for  the  land  sold,  she  cannot  be  compelled  to  perform  the  contract, 
though  in  law  it  is  perfectly  valid,  if,  before  conveyance  is  made,  she 
becomes  a  feme  covert*  I  cannot  think  the  statute  was  intended 
to  work  any  such  result,  or  that  by  any  fair  construction  it  has  that 
eSect 

The  provisions  of  the  act  concerning  conveyances  were  not  inten- 
ded to  interfere  with  or  abridge  the  powers  of  courts  of  equity,  to 
compel  the  performance  of  contracts  which  are  binding  upon  mar- 
ried women.  They  apply  to  those  cases  where  the  deed  or  other 
instrument  in  writing  is  the  evidence  of  the  sale  or  contract  a  mar- 
ried woman  has  made,  and  for  her  protection  require  her  contract 
to  be  executed  and  proven  in  a  certain  way.  Where,  therefore,  a 
married  woman  has,  prior  to  her  marriage,  entered  into  a  contract 
which  is  binding  upon  her,  a  specific  performance  may  be  decreed 
notwithstanding  her  subsequent  marriage;  and,  if  she  refuses  to 
f^Tecute  the  deed,  a  commissioner  may  be  appointed  to  execute  it 
iv;r  her. 

So,  too,  if  the  statutes,  aside  firom  the  act  concerning  convey- 
ances, authorize  her  to  bind  herself  by  such  a  contract,  that  act 
creates  no  difficulty  in  compelling  a  specific  performance.  The  only 
question  is,  whether  the  executory  contract  is  binding  upon  her. 
If  it  is  valid,  the  usual  consequences  must  follow,  and  in  case  of  her 
refusal  to  perfo"m  it,  the  other  party  has  the  same  remedy  as  in  any 
other  case. 

The  practice  of  courts  of  equity,  in  regard  to  equitable  ^states  of 
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married  women,  throw  no  light  upon  this  question  except  by  analogy 
Here  the  estate  is  a  legal  estate,  and  the  contract,  if  valid  at  all, 
euch  as  will  be  recognized,  and  enforced  by  courts  of  law. 

Section  14,  article  XI  of  the  constitution  of  this  State,  definet 
fvhat  shall  constitute  the  separate  property  of  a  married  won&n,  and, 
4M  was  said  in  Selover  y.  American  Russian  Commercial  Co^  7  Cal* 
^66,  conferred  upon  her  the  power  to  retain  it,  with  such  incidents 
«is  necessarily  attach  to  such  ownership.  In  that  case  it  is  also  said 
that  her  capacity  to  hold  her  property  is  equal  to  that  of  any  other 
individual,  and  that  the  same  incidents  attach  to  her  ownership,  and 
that  the  legislature  could  not  impair  her  rights  any  more  than  the 
rights  of  her  husband,  Now,  in  equity,  a  married  woman  has  gen- 
erally been  treated  as  discovert^  so  far  as  affects  her  power  to  dispose 
of  or  charge  her  equitable  estate.  The  object  of  creating  the  trust 
for  her  benefit  was  that  she  might  have  sole  control  over  the  trust 
property,  and  in  equity  this  right  was  recognized.  In  Maday  v. 
Love,  supra,  the  court  says,  that  the  statute  endows  the  wife  with 
a  capacity  to  hold  the  separate  property,  as  fully  at  least  as  she 
could  under  principles  recognized  by  courts  of  equity ;  that  she  has 
the  same  power  to  dispose  of  or  to  incumber  it,  being  only  restrained 
as  to  the  manner  of  effecting  the  disposition  or  incumbrance.  In 
other  words,  the  statute,  as  to  the  manner  in  which  the  contracts  are 
executed,  do  not  restrict  her  power,  but  only  direct  the  mode  of  its 
exercise. 

Now,  the  statute  having  conferred  upon  a  married  woman  the 
capacity  to  hold  property  as  her  separate  property,  and  to  exercise 
proprietary  rights  in  regard  to  the  same  as  fully  as  any  other  indi- 
vidual might  do,  it  would  naturally  follow  that  she  could  do  any 
act  essential  to  its  beneficial  enjoyment  or  contributing  materially 
and  obviously  to  its  profitable  use.  The  sixth  section  of  the  statute 
concerning  husband  and  wife,  as  it  stood  at  the  time  this  contract 
was  entered  into,  provides,  in  effect,  that  she  may  sell  or  alienate 
any  portion  of  her  property  by  an  instrument  in  writing,  signed  by 
her  husband  and  acknowledged  as  therein  provided.  By  strict 
technical  definition  this  would  probably  not  include  an  executory 
contract;  a  sale  being  a  contract  by  which  one  party  acquires  a 
property  in  the  thing  sold  and  the  other  parts  with  it  for  a  valuable 
consideration  —  that  is,  it  is  a  transfer  of  property  for  an  agreed 
price.  But  in  ordinary  speech,  a  valid  agreement  to  sell  is  consid* 
<red  a  sale,  and  this  meaning  comports  with  the  statute,  where  the 
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language  is  found  which  seems  to  provide  for  the  muuier  in  which 
the  property  is  to  be  managed,  controlled  ^nA  nued,  and  not  for  ita 
conveyance.  This  construction  harmonizes  also  with  the  statute 
concerning  conveyances.  The  object  of  requiring  the  eontracts  of 
married  women  to  b<»  executed  with  certain  formalities  has  been 
often  held  to  be  for  her  protection,  and  not  to  deprive  her  of  any 
power  over  her  estate.  The  statute  concerning  conveyances  requires 
her  to  execute  her  conveyance  in  a  certain  mode  when  the  convey- 
ance constitutes  the  evidence  of  the  sale  she  has  made,  and  the  act 
concerning  husband  and  wife  requires  the  same  formalities  in  any 
other  contract  affecting  it.  The  object  is  to  secure  to  her  perfect 
freedom  of  action,  and  to  preserve  the  evidence  of  that  fact,  and  it 
matters  not  in  principle  whether  this  &ee  volitioa  is  ascertained  at. 
the  time  she  makes  a  valid  contract  to  sell,  or  actually  oonveys.  In 
either  case  her  freedom  of  action  is  secured  at  the  time  when  she 
concludes  to  part  with  her  property. 

The  case  of  Baker  v.  Hathway,  5  Allen  (Mass.),  103,  is  a  case  simi- 
lar to  this.  The  statute  there  is  somewhat  more  broad  than  ours. 
It  provides  that  "  a  married  woman  may  bargain,  sell  or  convey  her 
separate,  real  or  personal  property  and  enter  into  any  contract  in 
reference  to  the  same.''  An  executory  contract  to  convey  was  up* 
held  and  a  specific  performance  decreed.  The  reasons  given  for 
sustaining  the  power  apply  with  equal  force  to  our  statute.  Judge 
Dewey  says :  "  This  real  estate  was  her  sole  and  separate  property, 
and  she  was,  under  the  statute,  authorized  to  sell  and  convey  the 
same,  having  the  assent  of  her  husband  in  writing,  or  he  joining 
with  her  in  the  conveyance.  The  husband,  joining  with  her  in  the 
contract  to  convey  the  land,  has  thereby  signified  his  consent  to  the 
same,  and  this  obviates  the  objection  that  the  wife  could  not  be 
bound  by  a  contract  to  sell,  because  she  could  not  make  a  written 
conveyance  without  the  assent  of  her  husband.  It  is  urged  on  the 
part  of  the  defendant  that  the  authority  given  by  the  statute  to  a 
married  woman  to  *  bargain,  sell  and  convey,'  imports  nothing  more 
than  the  right  to  give  a  deed  of  bargain  and  sale,  technically  so 
called.  But  we  think  that  the  whole  section  taken  t(><rether  implies 
more  than  this,  and  confers  upon  the  wife  the  power  to  make  an 
executory  coiitract  for  the  sale  of  her  lands,  in  case  she  has  the 
written  assent  of  her  husband,  as  provided  in  the  statute.  This 
would  seem  to  be  a  necessary  and  useful  power  to  be  exercised  in 
many  casea  as  preliminary  to  an  actual  conveyance,  and  under  the 
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same  restrictions  as  to  the  concurrence  of  her  husband  as  exist  in 
relation  to  an  actual  conveyance,  we  are  of  opinion  that  such  con* 
tract  is  a  valid  one." 

In  Bodley  v.  Ferguson^  30  CaL  511,  a  similar  view  is  expresseiL 
The  court  says :  *'  The  act  of  April  16, 1860,  concerning  convey- 
Alices,  prescribes  a  method  by  which  married  women  can  convey 
their  separate  property,  but  it  points  out  none  in  which  their  con- 
tracts to  convey  must  be  made  or  evidenced.  Nor  can  it  be  claimed 
that  the  method  of  conveying  and  that  of  contracting  to  convey 
were  intended  by  the  legislature  to  be  identical;  for  the  thirty-sixth 
section  expressly  withdraws  executory  contracts  to  convey  from  its 
operation/* 

And  again,  '^  That  act  (the  act  concerning  husband  and  wife) 
not  only  prescribes  how  a  married  woman  shall  convey,  but  dictates 
a  special  process,  in  conformity  to  which  alone  she  can  contract  to 
convey." 

This  is  substantially  held,  also,  as  I  understand  the  opinion,  in 
Racouillat  v.  Sansevain,  32  Gal.  376.  There  it  was  held,  that  the 
executory  contract  to  convey,  when  so  executed  by  a  married  woman 
as  to  be  binding  upon  her,  may  be  enforced  by  a  decree  of  specific 
performance.  Nor  do  I  think  the  case  of  Barrett  v.  Tewksberry,  9 
Gal.  13,  conflicts  with  these  views.  There  the  wife  had  not  made 
a  valid  contract  to  convey,  and  had  never  exercised,  in  the  mode 
prescribed,  her  discretion.  This  act,  on  her  part,  must  be  attested 
in  the  prescribed  mode  and  performed  with  the  necessary  formality 
at  the  time  she  becomes  bound.  The  contract,  not  having  been 
executed  in  that  mode,  was  not  binding,  and  she  still  retained  the 
right  to  exercise  her  free  volition  in  regard  to  the  sale.  Of  course 
she  could  not  be  compelled  to  complete  the  sale  by  a  decree  of  the 
court 

The  contract  in  this  case,  having  been  executed  in  the  mode  pro- 
vided by  the  statute  defining  the  fights  of  husband  and  wife,  was 
valid  and  binding  upon  Mrs.  Love. 

As  to  the  construction  of  the  contract,  it  seems  to  me  to  be  reason- 
ably free  from  doubt  Plaintiff  agrees  to  pay  Howard  and  Perley, 
as  their  fee,  one-tenth  of  the  land.  This  is  precisely  equivalent  to 
an  agreement  to  convey  to  them  one-tenth  of  the  land  as  a  consid- 
eration for  their  services.  The  only  other  plausible  constioiction 
would  be  that  it  is  a  present  conveyance  in  payment.  The  agree- 
ment, to  pay  Howard  and  Perley  one-tenth  of  the  proceeds  of  any 
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sales  which  may  have  been  made,  is  a  recognition  of  a  present  interest 
in  them,  and  refutes  any  presumption  that  the  land  was  referred  to 
simply  as  a  basis  for  fixing  the  fee  to  be  paid. 

The  next  and  the  most  important  question  in  this  case  is,  whether 
the  rights  of  defendant  have  been  lost  by  lapse  of  time.  Prelimi* 
nary  to  this,  however,  a  question  has  been  raised  as  to  whether  the 
defendant  is  in  possession  under  or  claiming  under  the  contract 
It  is  claimed  that,  as  he  went  into  possession  as  an  intruder,  bjdA 
held  as  a  mere  trespasser  until  he  purchased  the  interest  of  Howard 
in  1862,  he  has  acquired  no  equities  as  a  vendee  in  possession. 
Considered  in  some  respects  it  does  not  matter  in  this  case  whether 
the  defendant  was  in  possession  under  the  contract  or  not.  If  the 
defendant  was  in  the  actual  possession,  of  course  the  plaintiff 
acquired  no  rights  against  him  by  adverse  possession.  If,  therefore, 
she  was  the  trustee  of  the  defendant,  she  has  acquired  no  rights  in 
the  trust  estate  by  virtue  of  a  possession  adverse  to  her  cestui  que 
trust  So,  too,  if  the  defendant  had  been  sued  for  the  possession 
during  the  admitted  life-time  of  his  equity,  there  is  no  doubt,  I 
think,  that  he  could  have  set  up  his  equity  as  a  defense,  and  could 
have  compelled  a  conveyance  to  him  of  the  legal  title.'  So  far, 
therefore,  as  his  rights  are  to  be  considered  as  an  estate  in  land^ 
which  can  only  be  barred  by  an  -adverse  possession,  the  character  of 
the  possession  as  being  under  the  contract  or  not  is  immateriaL 

But  I  think  it  clear  that  for  all  the  purposes  of  this  action  the 
defendant  must  be  considered  as  in  possession  under  the  agree- 
ment. The  cases  discussed  in  the  briefs  upon  this  point  are,  where 
possession  is  claimed  as  an  act  of  part  performance,  available  to 
take  the  case  out  of  the  statute  of  frauds.  Obviously  there  is  a 
clear  distinction  between  the  cases.  If  possession  has  been  taken 
prior  to  the  contract,  of  course  it  is  not  an  act  in  performance  of 
the  contract,  and  may  not  furnish  a  reason  why  it  would  be  con- 
sideridd  inequitable  to  refuse  to  enforce  it  Here  the  defendant  had 
an  immediate  right  to  a  partition  and  to  possession.  He  was  per- 
mitted to  remain  in  possession  until  it  was  supposed  his  equity  was 
extinguished,  and  I  think  a  court  of  equity  will  have  no  difficulty 
in  concluding  that  he  was  permitted  to  remain  in  possession  solely 
because  of  his  rights  under  the  contract.  The  plaintiff  did  not 
attempt  to  put  him  out  of  possession,  for  the  obvious  reason  tha* 
she  was  unable  to  succeed  in  doing  so  while  his  rights  were  su(>- 
listing. 


632  CALIFORNIA, 


Lore  T.  WatkinB. 


The  plain  question  is  then  presented  for  our  consideration, 
whether  a  vendee  in  possession  under  an  executory  contract,  who 
has  fully  performed  the  agreement  on  his  part,  but  has  not  obtained 
a  deed,  can  compel  a  specific  performance  after  the  lapse  of  four 
yeai's  from  the  time  he  might  have  demanded  a  deed ;  and  whether, 
after  that  time,  he  can  rely  upon  his  equity,  under  the  contract,  to 
defeat  an  action  for  the  possession  on  the  part  of  the  vendor.  If 
these  propositions  are  answered  in  the  negative,  these  curious 
results  must  follow,  that  the  equitable  owner  of  land  is  barred  of 
his  right  while  holding  possession  according  to  his  right  and 
without  an  adverse  claim  or  possession ;  and  a  person  out  of  pos- 
session acquires  title  to  real  estate  by  the  statute  of  limitations 
against  a  person  in  possession  holding  adversely. 

This  result  is  worked  out,  as  I  understand  it,  in  this  way.  It  has 
been  held  that  the  vendee  in  an  executory  contract  to  convey  may 
maintain  an  action  for  a  specific  performance  without  having 
demanded  a  deed,  and  that  the  statute  of  limitations  applies 
vigare  sua  to  equitable  as  well  aa  to  legal  causes  of  action.  A  cause 
of  action  to  compel  the  execution  of  a  deed  accrued  to  Howard  and 
Perley  as  soon  as  the  contract  was  executed,  so  as  to  be  binding,  in 
1861.  The  right  to  enforce  this  contract  then  was  barred  four 
years  from  that  date,  and  the  defendant's  equity  was  not  a  live 
Ciiuity  at  the  time  this  action  was  commenced.  The  owner  of  the 
equitable  title,  it  is  supposed,  cannot  avail  himself  of  it  as  a  defense 
to  the  legal  title  unless  he  is  in  a  position  to  demand  a  conveyance 
of  the  legal  title  to  him. 

I  do  not  question  the  correctness  of  these  propositions,  so  far  as 
they  affect  the  rights  of  the  parties  arising  from  the  contract  rela- 
tion merely,  without  reference  to  the  fact  of  possession.  I  deny  the 
proposition,  however,  that  a  cause  of  action  has  accrued  within  the 
meaning  of  the  statute  of  limitations,  whenever  an  action  may  be 
brought  in  equity.  At  law,  a  cause  of  action  accrues  whenever 
there  is  an  injury  for  which  the  law  has  provided  a  remedy.  This 
is  true,  also,  of  a  large  class  of  cases  arising  in  equity,  principally 
consisting  of  those  cases  where  there  is  concurrent  jurisdiction  in 
xaw  and  equity.  But  in  many  cases  in  equity  this  is  not  true,  as, 
Tor  instance,  between  tenants  in  common.  They  may  at  any  time 
br.ng  an  action  for  partition,  but  the  fact  that  five  years  have 
elapsed  without  their  having  done  so  would  be  no  bar  to  their  right 
of  action.    The  same  is  true,  I  apprehend,  in  regard  to  a  right  of 
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ftction  to  quiet  title  to  real  estate,  as  in  Arrington  y.  Liscom,  84 
Gal.  365,  the  action  was  sustained  because  the  statute  had  run 
against  defendant's  title,  and  of  course  against  the  plaintiff's  right 
to  maintain  'the  action,  if  the  statute  were  applicable  to  it.  Here 
the  party  is  already  in  possession  of  his  property,  and  the  action  is 
not  to  recover  it  or  to  obtain  redress  for  an  injury. 

Upon  the  execution  of  a  contract  to  convey,  the  vendee  becomes, 
in  equity,  the  owner  of  the  land.  His  estate,  however,  is  subject  to 
be  defeated  if  he  fails  to  comply  with  his  agreement.  After  he  has 
fully  performed,  he  is,  in  equity,  regarded  as  the  absolute  owner  of 
an  indefeasible  estate,  and  the  vendor  is  a  naked  trustee,  having  no 
interest,  but  charged  with  the  simple  duty  to  convey  to  the  vendee 
upon  demand.  Equity  regards  the  vendee  as  the  owner,  upon  the 
principle  that  it  considers  that  as  done  which  ought  to  be  done. 
Now,  it  seems  to  me  that  while  counsel  recognize  the  fact  that  he  is, 
in  equity,  regarded  as  the  owner,  they  must  suppose  it  to  be  in  some 
different  sense  from  which  he  is  regai*ded  as  owner  at  law,  when  he 
has  the  legal  title.  But  this  is  not  so.  He  is  supposed,  for  the  pur- 
poses of  courts  of  equity,  to  have  acquired  and  to  hold  the  title. 
They  will  compel  the  conveyance  of  the  legal  title  to  him,  because, 
at  law,  his  equitable  title  is  not  recognized.  But  wherever  it  is 
recognized  it  constitutes  ownership.  Now,  I  cannot  understand 
how  this  estate  can  be  lost  by  the  bar  of.  the  statute  while  the  owner 
is  in  the  actual  possession  and  enjoyment  of  his  estate,  according  to 
his  right. 

In  Bodley  v.  Ferguson,  supra,  the  owner  of  the  equitable  estate  in 
possession  obtained  a  decree  quieting  his  title  against  the  holder  of 
the  legal  title.  This  was  the  case  of  an  executory  contract  to  con- 
vey, where,  as  in  this  case,  the  vendee  in  possession  had  paid  the  full 
purchase-money.  This  court  says  there  was  no  doubt  that  the  find- 
ings supported  the  equitable  defense  and  entitled  the  defendant  to 
the  relief  prayed  for.  The  facts  are  stated  in  the  opinion,  as  fol- 
lows :  ^  The  findings  show  a  contract  to  convey  on  the  part  of  Mrs. 
Oilroy,  to  which  contract  her  husband  assented,  full  payment  of 
the  purchase-money,  possession  taken  by  the  vendees,  and  exten- 
sive improvements  by  them.*' 

Morrison  v.  Wilsonj  13  Cal.  498,  was  a  case  where  a  purchase  was 

made  by  one  Ford,  in  his  own  name,  for  Mrs.  Wilson,  a  married 

woman.    Ford  mortgaged  the  property,  at  her  request,  after  having 

given  her  an  agreement  to  oonvey.    This  mortgage  was  held  invalid 
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The  court  say :  "  If  the  purchase  were  made  by  Ford,  in  his  own 
name,  for  the  benefit  of  Mrs.  Wilson,  Ford  would  be  morally,  if  not 
legally,  her  trustee ;  and  if  Ford,  at  or  shortly  after  this  time,  gave 
her  a  writing  to  convey  to  her,  on  payment  of  $300,  the  two  papers 
may  be  construed  together,  if  they  are  shown  to  be  parts  of  one 
general  transaction.  On  payment  of  the  purchase-money  Mrs 
Wilson  had  a  perfect  equity,  which,  united  with  the  possession,  was 
equivalent,  in  our  system,  for  all  purposes  of  this  defense  to  a  legal 
estate." 

And  again :  ^'  She  entered,  if  at  all,  as  purchaser,  being  in  posses- 
sion. This  was  a  notice  of  the  equity.  The  payment  of  the  pur- 
chase-money perfected  this  equity,  leaving  nothing  but  the  naked 
legal  title  outstanding  in  Ford,  with  a  right  to  call  it  in  at  any 
time  by  Mrs.  Wilson." 

See,  also,  the  case  of  Willis  v.  Wozencrafty  22  Cal.  607,  where  this 
question  is  fully  discussed,  and  numerous  authorities  cited,  holding 
that  the  vendor  cannot  turn  the  vendee  out  of  possession,  if  the 
latter  has  performed  or  offers  to  perform  his  contract,  quoting 
Martin  v.  WiUink,  7  Serg.  &  Bawle,  297,  and  Richardson  v.  Kuhn^ 
6  Watts,  299. 

Considering  the  defendant  as  the  owner  of  an  equitable  estate  in 
the  land,  and  the  plaintiff  as  trustee  of  the  naked  legal  title  for  him, 
it  is  still  insisted  that  defendant's  claim  is  barred  by  the  statute. 
That  while  the  statute  of  limitations  does  not  apply  to  technical, 
direct  and  continuing  trusts,  it  does  not  apply  to  implied  and 
constructive  trusts,  and  the  trust '  raised  in  this  case  is  of  the  last 
description. 

In  the  case  of  Kane  v.  Sloodgood,  7  Johns.  Ch.  91,  Chancellor 
Kent  discusses  with  clearness  and  perspicuity,  remarkable  even  for 
that  great  jurist,  the  application  of  the  statute  of  limitations  to  trust 
estates,  and  demonstrates,  both  from  reason  and  authority,  '^  that  the 
trusts  intended  by  courts  of  equity  not  to  be  reached  by  the  statute 
of  limitations,  are  those  technical  and  continuing  trusts  which  are 
not  at  all  cognizable  at  law,  but.  fall  within  the  proper,  peculiar  and 
exclusive  jurisdiction  of  this  court"  Kow  I  am  not  aware  of  any 
case  in  which  a  court  of  law  would  enforce  a  trust — that  is,  require 
a  specifio  execution  of  the  trust ;  but  there  are  very  many  cases 
where  money  or  property  is  received  in  a  fiduciary  capacity,  and 
where  a  remedy  for  a  misapplication  of  it  is  afforded  either  at  law 
0r  in  equity.    As  in  case  of  money  received  to  be  paid  to  another, 
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or  to  be  applied  to  a  particular  purpose,  on  failure  to  so  apply  it  the 
trustee  may  be  sued  at  law  for  money  bad  and  received,  or  in  equity 
as  a  trustee  for  breach  of  the  trust  Scott  v.  SurmaUy  Willes,  404. 
So,  if  a  bailiff  or  guardian  receive  rents  or  other  moneys  belonging 
to  his  ward,  and  the  word  neglects  to  bring  either  his  action  of 
account  at  law  or  in  equity,  he  is  barred.  Lackey  v.  Lockey^  Prec  in 
Gh.  518,  quoted  in  Ka^ie  v.  Bloodgood.  The  other  cases  cited  by  Chan- 
cellor K£KT  are  of  the  same  character,  and  merely  establish  the 
doctrine  that  where  **  a  party  has  a  legal  right  of  action,  and,  instead 
of  proceeding  at  law,  resorts  to  equity  instead  of  bringing  his  action 
of  account  or  detinue,  or  case  for  money  had  and  received,  files  his 
bill  for  an  account,  the  same  period  of  time  that  would  bar  him  at 
law  will  bar  him  in  equity." 

The  trust  which  arises  upon  the  sale  of  land,  where  the  purchase- 
money  has  been  paid,  is  undoubtedly  a  resulting  trust  It  is  a  trust 
resulting  from  the  nature  of  the  transaction  and  Arom  the  intention 
of  the  parties.  It  is  excepted  out  of  the  statute  of  frauds,  and  in 
cases  which  admit  of  doubt,  parol  evidence  is  admissible  to  rebut  the 
presumption  that  a  trust  was  intended,  as  in  the  case  where  lands 
are  purchased  in  the  name  of  one,  and  the  purchase-money  paid  by 
another.  Although  from  the  circumstances  a  trust  would  be  implied, 
it  may  be  shown  that  it  was  intended  as  a  loan  or  an  advance.  Like 
express  trusts,  these  trusts  arise  from  a  confidence  reposed  in  the 
trustee,  and  are  in  accordance  with  the  intention  of  the  parties.  In 
this  respect  they  differ  widely  from  those  constructive  trusts  which 
are  established  by  evidence  and  forced  upon  the  conscience  of  the 
trustee  against  his  will,  and  generally  to  prevent  the  consummation 
of  a  fraud*  In  the  latter  case  the  relation  of  the  parties  is  hostile 
from  the  beginning,  and  the  possession  of  the  trustee  adverse;  and 
there  being  no  actual  confidence  reposed  in  the  trustee  there  can  be 
no  pretense  that,  according  to  the  intent  and  contract  of  the  parties, 
the  relation  was  to  be  a  continuous  one.  As  to  the  former,  the  rela- 
tion being  friendly,  and  a  real  confidence  reposed  in  the  trustee, 
which  may  be  intended  as  a  continuous  one,-  so  long  as  the  relation 
is  recognized  and  acted  upon  by  the  parties,  the  same  reason  that 
induced  courts  of  equity  to  recognize  the  trust  at  all  would  compel 
them  to  recognize  its  continued  existence.  The  purpose  of  the  trust 
may  have  been  that  the  trustee  should  continue  to  hold  the  title» 
and  the  same  confidence  that  led  to  the  trust  in  the  beginning 
would  prevent  the  beneficiary  from  compelling  a  conveyance  of  the 
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legal  estate  to  him.  The  only  respect  in  which  this  trust  differs 
from  an  express  trust  is  as  to  the  mode  in  which  it  is  established  or 
proven.  That  is  to  say,  there  is  no  declaration  or  agreement  by 
which  the  terms  are  stated  upon  which  the  trustee  is  to  hold  the 
trust  property.  When  established,  howeyer,  they  are  recognized  and 
enforced  precisely  as  express  trusts  are  enforced;  the  only  difference 
being  that  perhaps  a  different  presumption  might  arise  from  the 
possession  of  the  trustee. 

This  principle  is  clearly  stated  in  Tiffany  and  Bullard  upon 
Trust  and  Trustees,  page  19,  where  it  is  said :  "  The  trust,  though 
unplied  fix)m  the  evidence,  is  in  reality  an  express  trust,  and  will 
be  treated  as  such  by  the  court."  That  is,  implied  trusts  are  con- 
sidered as  really  the  expression  of  the  donor  or  grantor  as  those 
which  are  denominated  express  trusts ;  the  difference  is  only  in  the 
form  of  language  by  which  the  trust  is  expressed.  They  derive 
their  authonty  from  the  will  of  the  donor,  grantor,  etc,  as  gathered 
from  his  actions  or  expressions. 

The  able  attorneys  who  have  filed  briefs  in  this  case,  and  in  two 
other  cases  in  which  the  same  questions  have  been  discussed,  have, 
I  think,  been  somewhat  misled  by  the  question  propounded  by  thii 
oourt  They  have  really  discussed  the  question,  under  what  cir- 
comstances  the  possession  of  the  trustee  will  bar  the  cestui  que 
trust  Evidently  no  such  question  is  involved  here.  And  I  have 
never  yet  met  with  a  case,  whatever  the  character  of  the  trust, 
where  the  statiite  has  been  held  to  bar  the  rights  of  the  beneficiary 
in  favor  of  the  trustee,  when  the  bcneficiaiy  has  continued  in  pos- 
session according  to  his  right  and  no  adverse  claim  made  by  the 
trustee.  Such  a  case  would  be  at  variance  with  the  fundamental 
idea  of  statutes  of  limitation  that  possession  draws  to  it,  or  rather 
extinguishes,  all  adverse  claims  and  titles.  And  the  same  is  true 
where  the  trustee  is  in  possession,  if  the  relation  is  acknowledged. 
Thus  in  Hovendeti  v.  Lord  Annesley,  2  Sch.  &  Lef.  607,  Lord 
Rbdesdale  said:  ^^The  possession  of  the  trustee  is  that  of  the 
cestui  que  trust,  and  if  the  only  circumstance  is  that  he  does  not 
perform  his  trust,  his  possession  operates  nothing  as  a  bar,  because 
his  possession  is  according  to  his  title." 

And  again :  "  But  the  question  of  fraud  is  of  a  different  descrip* 
tion  ;  that  is,  a  case  where  a  person  who  is  in  possession  by  virtue 
of  that  fraud  is  not,  in  the  ordinaiy  sense  of  the  word,  trustee,  bat 
is  to  be  constituted  a  trustee  by  a  decree  of  a  court  of  equity^ 
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founded  upon  fraud,  and  his  possession  in  the  mean  time  ia  adyerse 
to  the  person  who  impeaches  the  transaction  on  the  ground  of 
fraud,  and  the  decisions  seem  to  be  in  conformity  to  that  idea.'' 

This  case  shows  also  the  application  of  the  statute  as  to  all  trusts 
which  exist  according  to  the  intention  of  the  parties,  and  thatques^ 
tiou  al^rays  is>  whether  the  trustee  holds  adversely.  This  is  taken 
for  granted  also  by  Chancellor  Kext  in  Kane  y.  Bhodgood;  for 
many  of  the  cases  commented  upon  by  him  are  explained  upon  the 
ground  that  the  trust  was  recognized  or  acted  upon  by  the  parties, 
and  so  the  statute  prevented  from  running.  So,  too,  in  the  case  of 
BartUti  V.  Juddy  23  Barb.  263,  which  was  an  action  to  reform  a 
deed,  the  vendee  having  been  in  possession,  and  more  than  ten  years 
having  elapsed,  the  court  held  that  he  was  not  barred,  notwithstand- 
ing the  provision  of  the  statute  that  ^*  bills  for  relief  shall  be  filed 
within  ten  years  after  the  cause  of  action  accrued,  and  not  after." 
It  was  held,  that  when  the  equitable  owner  of  land  is  in  possession, 
and  is  afterward  evicted  by  the  owner  of  the  legal  title^  his  cause  of 
action  to  establish  his  equitable  right  does  not  arise  until  after 
eviction.  Such  was  also  the  opinion  of  the  chancellor  in  Varick  y. 
Edwards,  11  Paige,  290.  In  Harris  v.  Kingy  16  Ark.  122,  the  court 
went  much  further,  and  held,  that  if  the  vendor,  having  received 
the  full  purchase-money,  executes  a  bond  to  convey,  and  then 
remains  in  possession,  he  ^vill  be  presumed  to  hold  as  trustee  or 
agent,  and  the  statute  does  not  run  in  his  favor  against  the  vendee 
This  is  held  upon  tlie  doctrine  of  trusts,  it  being  held  that  an 
equitable  title  to  real  estate  can  be  lost  only  in  the  same  manner  as 
a  legal  title,  by  adverse  possession.  The  same  doctrine  is  held  in 
^Scarlett  v.  Hunter,  3  Jones'  Eq.  (N.  0.)  84 ;  see,  also,  Boone  v.  GJnles^ 
10  Pet.  177 ;  AM  v.  Johnson^  20  How.  (U.  S.)  511 ;  Barlow  v.  White- 
lock,  4  Mun.  180 ;  Crofton  v.  Ormsby,  2  Sch.  &  Lef.  603  ;  Biirke  v. 
Length,  3  Jon.  &  L.  193 ;  Longworth  v.  Taylor,  1  McLean,  395 ; 
Miller  v.  Bear,  3  Paige,  466 ;  Waters  v.  Travis,  9  Johns.  450 ;  TTit 
New  Barbadoes  Toll  Bridge  Co,  v.  Vreeland,  3  Green.  Ch.  (N.  J.) 
157.  In  Coulson  v.  Walton,  9  Pet  62,  a  special  perfoi*mance  wag 
decreed  forty-four  years  after  an  action  might  have  been  brought 
for  that  purpose  by  the  vendee.  It  was  held,  that  the  statute  would 
be  good  in  all  cases  in  equity  by  analogy,  when  at  law  it  would  have 
t)een  held  good  under  similar  circumstances;  that  a  legal  title  could 
only  be  barred  by  adverse  possession,  and,  therefore,  an  equitable 
title  could  only  be  barred  in  the  same  way. 
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The  conyeyanoe  from  the  trustee  to  the  cestui  que  trust  in  such 
oases  is  but  the  execution  of  the  trust;  the  right  to  obtain  the  legal 
title  is  but  an  iucident  to  the  estate  of  the  cestui  que  trust*  So  long, 
therefore,  as  the  estate  exists,  so  long  will  the  right  to  acquire  the  legal 
title  subsist  It  is  like  the  right  of  a  tenant  in  commen  to  compel 
a  partition,  and  is  not  a  cause  of  action  which  accrues  in  the  sense  of 
the  statute  of  limitations,  and  which  may  be  lost  by  the  lapse  of 
time.  The  trustee  and  cestui  que  trust  haye  the  same  title,  and  do 
not  hold  adyersely  so  long  as  the  rights  of  neither  are  denied.  If 
A  purchase  laud  with  his  own  money,  but,  for  proper  reasons,  the 
deed  is  taken  in  the  name  of  B  with  his  bonsent,  and  A  goes  into 
possession  and  continues  to  use  the  property  as  his  own,  this  would 
be  an  implied  trust ;  but  no  one  would  think  the  statute  of  limita- 
tious  would  deprive  A  of  his  estate  for  a  failure  to  obtain  the  legal 
title  within  four  years.  He  is  guilty  of  no  laches  in  asserting  hia 
rights.    His  possession  is  the  most  efiTective  assertion  of  them. 

In  Texas  this  question  has  been  considerably  discussed,  and  the 
decisions  are  in  accordance  with  this  opinion.  The  trust  created  is 
held  to  be  a  continuing  trust ;  that  the  yendee  is  clothed  with  the 
equitable  title,  and  that  the  statute  does  not  run  against  his  right 
to  enforce  a  specific  performance,  so  long  as  he  remains  in  possession 
with  the  acquiescence  of  the  vendor.  Hemming  y.  Zimmerschittef 
4  Tex.  159 ;  Mitcliell  y.  Sliepperd,  13  id.  484 ;  Holman  y.  Oriswell, 
15  id.  394;  Vardeniany.  Lawson,  17  id.  10;  Newson  y.  Davis,  20 
id.  419. 

My  conclusion  is,  that  the  defendant  established  a  valid  defense 
to  the  action,  and  was  entitled  to  the  judgment  for  specific  perform- 
ance of  the  contract  set  out  and  proven. 

The  judgment  must,  therefore,  be  reversed,  and  judgment  entered 
for  the  defendant  upon  the  findings  in  accordance  with  this  opinion. 

Ordered,  that  the  judgment  be  entered  as  of  the  5th  of  Janu- 
ary, 1868. 

Judgment  reversed  and  cause  remanded,  with  directions  to  entei 
judgment  for  defendant  in  accordance  with  this  opinion. 
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Graham,  Adm'r,  v.  Plate,  appellant. 

DcMutgesfor  tioUUion  oftrad&mark. 

In  an  action  to  leooyer  for  the  yiolation  of  a  tnde-mark,  the  damagee  awarded 
was  the  whole  pTofi;t  realized  by  defendant  from  salee  of  the  epnriona  artide» 
nnder  the  eimnlated  trade-mark.  EM,  on  appeal  bj  defendant,  that  tk» 
damages  were  not  excessive. 

Action  by  Thomas  Oraham,  administrator,  against  A.  J.  Plate,, 
to  recover  damages  for  an  alleged  yiolation  of  the  trade-mark  of 
plaintiff's  intestate  by  defendant  The  facts  appear  in  the  opinion» 
Judgment  for  plaintiff;  appeal  by  defendant 

Crittenden  Jk  Wilson^  for  appellant,  cited  Sedgw.  on  Damages,  9^ 
note;  id.  538,  note ;  Bird  y.  T/ie  W.  <6  M.  R.  R.  Co.,  8  Rich.  Eq.46; 
Bandera  t.  AnderBon^  10  id.  232 ;  Blofeld  t.  Payne,  4  Bam.  &  AdL 
410;  Nightingale  v.  ScanneU,  18  Cal.  815;  Selden  r.  Caehmanj  90 
id.  56. 

* 

Nathaniel  HoUand,  for  respondent,  cited  Coats  r.  Holbrooke  t: 
Sandf.  Gh.  611,  621 ;  Earle  y.  Sawyer,  4  Mass.  112 ;  Blofad  r. 
Payne,  note  to  Eng.  cases,  2  Sandf.  Gh.  601 ;  Oranshay  y.  T^ompeon, 
note  to  Eng.  eases,  id.  602 ;  Derringer  y.  PhUe,  29  GaL  292 ;  Sykea  y. 
Sykes,  8  B.  &  Gres.  541 ;  MiUington  y.  Ibx,  Mylne  &  Cr.  888 ;  Upton 
on  Trade-Marks,  97, 101, 103 ;  Howard  y.  Henriguee,  88  andL  S.  a 
725. 

Grookktt,  J.  The  two  grounds  chiefly  relied  upon  by  the  defend*^ 
ant  for  a  reversal  of  the  judgment  are:  First.  That  the  evidence 
shows  that  the  trade-mark  of  Henry  Deringer  was  used  under  a 
license  from  him  by  the  defendant ;  and.  Second.  That  there  waa 
no  proof  that  Deringer  suffered  any  damage  by  the  use  of  the  trade- 
mark, and  the  damages  awarded  by  the  court  are  excessive.  But 
neither  point  is  tenable.  The  evidence  in  respect  to  the  license^ 
when  viewed  in  the  light  most  favorable  for  the  defendant,  was,  at 
least,  conflicting.  Deringer  testifles  explicitly  that  he  never  granted 
any  snoh  license ;  and  it  is  highly  improbable  that  he  ever  did.  :x>iit 
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sideriug  all  the  circumstances  disclosed  by  the  eyidence.  I  think 
the  finding  on  this  point  is  folly  supported  by  the  weight  of  evi- 
dence. 

On  the  second  point  there  is  as  little  room  for  doubt  It  clearly 
appears  in  proof,  that  the  defendant  has  made  a  profit  of  11,770  by 
the  sale  of  pistols  made  in  imitation  of  the  Deringer  pistol,  and 
bearing  Deringer's  trade-mark  stamped  thereon  without  his  consent; 
and  the  court  rendered  a  judgment  for  this  amount  against  the 
defendant  It  is  insisted,  on  behalf  of  the  defendant^  that  the 
profit  realized  by  him  from  sales  of  the  spurious  article  under  the 
simulated  trade-mark  is  not  a  proper  measure  of  damages.  It  is 
conceded  that  this  is  the  rule  in  an  action  for  damages  for  the 
infringement  of  a  patent  It  is  said  that  the  patentee,  having  the 
exclusive  right  to  ihanufacture  and  vend  the  patented  article,  is 
entitled,  legally  and  equitably,  to  all  the  profits  made  by  any  one 
from  the  manufacture  and  sale  of  it  in  violation  of  the  rights 
of  the  patentee ;  but  that  one,  who  has  acquired  an  exclusive  right 
to  use  a  particular  trade-mark,  has  not  thereby  acquired  an  exclusive 
right  to  make  and  vend  the  commodity  to  which  the  trade-mark  is 
afiSxed ;  that  any  one  has  the  right  to  make  and  vend  the  same  com- 
modity, in  exact  imitation  of  that  made  by  the  owner  of  the  trade- 
mark, and  that  the  offense  consists,  not  in  imitating  the  commodity, 
but  the  trade-mark  only.  Hence,  it  is  argued,  the  profit  made  by  a 
sale  of  the  commodity  ought  not  to  be  a  measure  of  the  damages ;  but 
the  party  is  entitled  to  only  such  damages  as  resulted  from  a  piracy  of 
the  trade-mark ;  and  the  profit  realized  by  a  sale  of  the  commodity 
does  not  establish  the  amount  of  this  damage,  which  maybe  greater 
or  less  than  the  amount  of  the  profit  It  is  evident  that  the  profit 
realized  by  the  wrong-doer  is  not  the  only  measure  of  damages. 
The  spurious  articles  may  have  injured  the  credit  of  the  genuine 
one,  and  the  profits  of  the  owner  of  the  trade-mark  may  have  been 
greatly  reduced,  while  the  wrong-doer  has  made  little  or  no  profit 
But  while  the  profit  made  by  the  latter  does  not  limit  the  recovery, 
the  owner  of  the  trade-mark  is  entitled  to  all  the  profit  which  was 
in  fact  realized*  In  sales  made  under  a  simulated  trade-mark  it  is 
impossible  to  decide  how  much  of  the  profit  resulted  from  the 
intrinsic  value  of  the  commodity  in  the  market,  and  how  much  from 
the  credit  given  to  it  by  the  trade-mark.  In  the  very  nature  of  the 
case  it  would  be  impossible  to  ascertain  to  what  extent  he  oouM 
have  effected  sales  and  at  what  prices  except  for  the  use  of  the 
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trade-mark.  No  one  will  deny  that  on  every  principle  of  reason 
and  justice  the  owner  of  the  trade-mark  is  entitled  to  so  much 
of  the  profit  as  resulted  from  the  use  of  the  trade-mark.  The 
difficulty  lies  in  ascertaining  what  proportion  of  the  profit  is  due 
to  the  trade-mark  and  what  to  the  intrinsic  value  of  the  com- 
modity ;  and  as  this  cannot  be  ascertained  with  any  reasonable  cer- 
tainty, it  is  more  consonant  with  reason  and  justice  that  the  owner 
of  the  trade-mark  should  have  the  whole  profit  than  that  he  should 
be  deprived  of  any  part  of  it  by  the  fraudulent  act  of  the  defendant 
It  is  the  same  principle  which  is  applicable  to  a  confusion  of  goods. 
If  one  wrongfully  mixes  his  own  goods  with  those  of  another,  so 
that  they  cannot  be  distinguished  and  separated,  he  shall  lose  the 
whole,  for  the  reason  that  the  fault  is  his;  and  it  is  but  just  that  he 
should  suffer  the  loss  rather  than  an  innocent  party,  who  in  no 
degree  contributed  to  the  wrong.  I  think,  therefore,  there  was  no 
error  in  awar4ing  to  the  plaintiff  the  whole  profit  made  by  the  defend- 
ant This  view  of  the  law  appears  to  be  supported  by  the  following 
authorities :  Coats  v,  Holbrooke  2  Sandfl  Ch.  611 ;  Upton  on  Trade- 
Marks,  245 ;  Spottswaod  v.  Cl^rk,  2  Sandf.  Gh.  629. 

But  if  there  were  no  authorities  on  the  point,  every  consideration 
of  reason,  justice  and  sound  policy  demands  that  one  who  fraudu 
lently  uses  the  trade-mark  of  another  should  not  be  allowed  to 
shield  himself  from  liability  for  the  profit  he  has  made  by  the  use  of 
the  trade-mark,  on  the  plea  that  it  is  impossible  to  determine  how 
much  of  the  profit  is  due  to  the  trade-mark,  and  how  much  to  the 
intrinsio  value  of  the  commodity.  The  fact  that  it  is  impossible 
to  apportion  the  profit  renders  it  just  that  he  should  lose  the  whola 

JudgmwU  affirmed. 

Honk— See  2Viilor  t.  Oofpeftf^r,  %  Wood.  &  M.  ]« to  the  eeme  effeek— Bip. 
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Hatitbs^  appellant,  t.  Sitchby  et  ux, 

(80  Iowa,  7ft.) 
Slander — toords  actioruMe  per  ee^-^eoiom^, 

Wadi  ipoken  of  a  woman,  charging  that  she  had  interooune  with  a  beast,  oi 

had  committed  Bodomy,  are  actionable  per  M. 

Action  by  Haynes  against  Ritchey  to  recover  for  an  assault  and 
battery. 

Helen,  wife  of  Ritchey,  was  joined  with  her  husband  as  dsfend* 
ant;  and  they  answered  by  pleading  in  mitigation,  and  by  setting 
up  a  cross-demand  against  plaintiff  for  slander.  The  yeidict  and 
jadgment  were  for  defendants,  and  plaintiff  appealed* 

H.  McNeily  for  appellant 

Bryan  £  Seeversj  for  appellee. 

Miller,  J.  The  slander  alleged  in  the  defendant's  cross-demand 
charges  Mrs.  Ritchey  with  the  crime  of  sodomy,  and  the  court 
instructed  the  jury  that  the  words  charged  were  actionable  jmt  m  ; 
that  to  speak  words  imputing  to  a  female  a  want  of  chastity  ifl 
slanderous,  and  that  to  accuse  her  with  having  intercourse  with  a 

*  StMoart  ?.  Aiperotooff  of  PoOc  eountvt  contained  in  80  Iowa,  naa  publiehed  la  I  Awl 
Rep.p.tB8b— Hbp. 
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beast  is  an  imputation  of  a  want  of  chastity.    This  ruling  is  the  error 
complained  of. 

It  is  well  settled  by  numerous  adjudications  of  this  courts  that 
to  speak  words  of  and  concerning  a  female  imputing  to  her  a  want 
of  chastity  is  slanderous.  Cox  et  al.  y.  Bunker^  Morris,  269 ;  Smith 
Ts  Silence^  4  Iowa,  321 ;  Dailey  v.  Reynolds^  4  Greene,*364;  WiUon 
Y.  BeighleTj  4  Iowa,  427;  Truman  v.  Taylor,  id.  424;  Beardsley  t. 
BridgmaUf  17  id.  290;  Cleaveland  y.  Detweiler,  18  id.  299. 

In  the  last  case,  Cleaveland  t.  Detweiler,  supra,  the  words  spoken 
were,  that  the  plaintiff,  a  woman,  had  intercourse  with  a  dog,  and 
Dillon*,  J.,  delirering  the  opinion,  says:  ''An  ordinary  accusation 
of  unehastity  is  mild  and  gentle  as  compared  with  the  one  for  which 
this  action  is  brought  We  must  abandon  the  rule,  or  else  hold 
that  it  extends  to  such  a  one  as  the  case  before  us.''  It  was  accord- 
ingly held  that  the  words  were  actionable. 

So  in  this  case,  we  have  no  liesitation  in  holding  that  to  charge 
a  woman  with  beastiality  is  to  impute  to  her  a  debasement  and 
depravity  of  thought  and  sentiment  not  inrolved  in  any  other  pos- 
sible  accusation,  and  is  an  imputation  of  unehastity  of  the  grayest 
and  grossest  character,  and  actionable  j^er  se. 

There  was  no  error  in  giving  the  instruction,  and  the  judgment 
is  eiBrmed.  * 

Affirmed. 


Ebseb  t.  Thb  Chicago  and  N.  W.  B.  B.  Co.,  appellants. 

(80  Iowa,  78.) 

Liab&UjfofraUroad  company  far  fires  eommunieated  by  locomeiiM. 

in  an  action  agahiat  a  railroad  oompaDj  for  damages  caiued  by  fire  oomma- 
nicated  by  a  locomotive  to  dry  grass  and  weeds  upon  its  road,  and  thence 
across  plaintiff's  field,  a  half  mile  distant,  to  his  haystacks,  which  were  con 
snmed,  Tield,  (1)  that  it  was  a  question  for  the  jury  whether  the  company  was 
negligent  in  leaving  the  dry  grass  and  weeds  upon  its  road ;  (2)  that  it  was  also 
a  question  for  the  jury  whether  plaintiff  was  negligent  in  not  plowing  around 
his  stacks,  which  were  situated  on  the  open  prairie ;  and  (3)  that,  if  plaintifi 
was  guilty  of  such  negligence,  It  was  a  case  of  contributory  negligence  which 
would  prevent  his  recovery,  although  the  company  were  also,  guilty  of  neg 
birence  in  leaving  the  dry  grass  and  weeds  on  its  road. 
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AcTECXK  hj  Eesee  against  the  Chicago  and  Kcvrth  Western  Bailroad 
Company  to  recover  damages  caused  by  fire  alleged  to  have  been  com* 
mmiooted  by  sparks  finom  defendants'  engine  by  reason  of  negligence» 
The  Hk  was  set  on  defendants'  load  and  commnnicated  thenoe  to 
plaintifl  's  hajstackfi,  on  ihe  open  prairie,  half  a  mile  distant.  The 
▼erdict  and  judgment  were  for  plaintiff.  The  judgment  was  affirmed 
at  general  term,  whereupon  defendants  appealed  to  this  court 

JV.  M.  Hwklmrd  and  E.  8.  Baihjfy  for  appellants. 

fitfmdMi  S  BrudshmPy  for  appeUee. 

COLB,  Ch.  J.  The  first  five  assignments  of  error  are  submitted 
by  appellants'  counsel  without  argument  They  relate  to  the 
admission  of  testimony  by  exx)erts ;  to  the  admission  of  certain 
alleged  immaterial  facts  concerning  the  cause  of  the  fire ;  to  the 
exclusion  of  hearsay  or  secondary  eyidence,  and  of  telegraphic 
reports  respecting  the  running  of  trains.  The  action  of  the  court  in 
all  was  well  gromtded  upon  recognized  general  principles  of  eyi- 
dence,  and  we  need  not  take  the  space  to  state  the  seyeral  questions 
at  further  length. 

The  sixth  error  assigned  arises  upon  the  following  fiicts:  The 
defendants  introduced  as  witnesses,  successively,  their  fireman  on  the 
Chesapeake  and  their  engineer  thereon  at  the  time  the  fire  was  set 
their  boiler  maker,  their  master  mechanic  on  that  division,  and  their 
superintendent  of  claims  thereon,  each  of  whom  testified  to  the  best 
model,  good  repair  and  perfect  condition  of  the  netting  or  spark 
arrester  of  the  Cliesapeake.  Plaintiff  then  introduced  one  witness 
who  testified  that  shortlv  after  the  fire  he  stood  on  the  bell  frame 
of  the  Chesapeake  and  examined  the  netting,  and  found  it  full  of 
holes  and  mostly  worn  out  Thereupon  the  defendants  introduced 
two  witnesses,  who  testified  that  a  man  of  ordinary  height  standing 
on  the  bell  frame,  oould  not  see  her  netting  at  all,  and  could  not 
reach  it  even  Avith  bis  hand ;  the  defendants  were  proceeding  to  prove 
the  same  facts  by  two  other  witnesses,  when  the  court  expressed 
doubts  of  the  propriety  of  taking  up  further  time  with  like  testi- 
mony, and,  on  the  objection  by  plaintiff's  counsel,  refused  to  heai 
any  other  witnesses.  In  this  ruling  lies  the  alleged  error.  A  ntst 
priiis  court  must  be  permitted  to  exercise  a  discretion  as  to  the  num* 
ber  of  witnesses,  the  order  and  nmnner  of  their  examination,  etc,  in 
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the  cases  before  them,  else  exainin«tions  and  trials  might  be  iadef. 
initelj  prolonged.  In  the  absence  of  a  manifest  abuse  of  such  dis- 
cretion an  appellate  court  ought  not  to  interfere.  No  such  abuse 
a^^^pears  from  this  record.  The  particular  language  of  the  court  in 
this  case  in  excluding  the  further  witnesses  is  sought  to  beoonstmed 
bj  ingen  ious  counsel  into  a  special  prejudice  to  defendants ;  but  such 
is  not  its  effect  when  measured  by  the  '^common  understanding^ 
of  jurors. 

The  next  error  assigned  is '  upon  the  giving  of  die  following 
instruction:  '^It  is  claimed  by  the  plain  tiff  in  argument,  that  if  you 
find  that  the  defendants  permitted  dry  grass,  weeds  and  other  com* 
bustible  matter  to  remain  on  their  right  of  way,  liaJ>le  to  be  ignited 
by  sparks  or  fire  from  their  engines,  that  the  law  implies  negligence 
on  the  part  of  the  railroad  company.  This,  in  my  opinion,  is  not 
correct.  You  wUl  determine  from  the  evidence  whether  the  defend- 
ants permitted  such  an  accumulation  of  dry  grass,  weeds  or  other 
combustible  matter  within  their  right  of  way,  exposed  to  ignition 
by  their  engines,  as  would  not  be  permitted  or  done  by  a  cautious 
and  prudent  man  upon  his  own  premises  if  exposed  to  the  same 
hazai*d  from  fire  as  an  accumulation  of  dry  grass  aaid  weeds,  upon 
the  right  of  way  of  the  defendants.  K  you  find  that  the  defendants 
in  this  respect  have  acted  as  a  careful  and  prudent  man  would  hare 
done  under  the  same  circumstances,  then  they  are  not  in  law  guilty 
of  negligence  in  thus  acting.  But  if  the  evidence  fully  satisfies  you 
that  the  defendants  did  in  fact  permit  such  an  accumulation  of  com- 
bustible matter  as  above  mentioned  upon  the  side  of  their  road  ai 
would  not  have  been  permitted  by  a  cautious  and  prudent  man  upon 
his  own  premises,  if  exposed  to  the  same  hazard  from  fire,  then  you 
may  infer  negligence  from  such  acts.  And  if  you  find  from  the  evi- 
dence that  fire  escaped  from  an  engine  operated  by  the  defendants, 
setting  fire  to  accumulated  dry  grass  and  weeds  within  the  right  of 
way  of  tlie  defendants'  road,  in  consequence  of  which  the  plaintiff's 
property  was  destroyed,  then  the  defendants  are  liable.  In  order  to 
establish  negligence  in  this  respect,  the  plaintiff  must  satisfy  you 
of  three  facts,  namely:  1.  It  must  be  proved  that  within  the  limits 
of  the  defendants'  right  of  way  they  permitted,  at  the  place  where 
the  fire  occurred,  an  accumulation  of  dry  weeds,  or  grass.  2.  That 
the  defendants  in  so  doing  acted  negligently,  as  before  explained,  m 
thus  permitting  dry  grass  or  weeds  upon  the  side  of  their  road, 
3.  That  the  fire  which  it  is  alleged  caused  the  injury  complained  of  w^ia 
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caused  by  the  ignition  of  such  dry  grass  or  weeds  on  the  side  of  the 
railroad  from  fire  escaping  from  an  engine  operated  by  the  defend* 
ants.*' 

It  was  not  error  to  giye  this  instruction  in  connection  with  other 
proper  instructions  in  the  case.  To  allow  the  dry  grass,  weeds  and 
other  combustible  matter,  the  natural  accumulations  of  the  soil,  to 
remain  on  the  right  of  way  is  not  negligence  per  se.  This  precise 
point  was  so  ruled  in  the  case  of  The  Ohio  £  Miss,  R,  Co.  v.  Shane^ 
felt,  47  IlL  497.  But  there  may  be  such  peculiar  or  unusual  cir- 
cumstances in  a  given  cdse  as  to  amount  to  negligence  in  &ct;  and 
when  such  circumstances  exist,  they  are  proper  to  be  submitted  to 
a  jury  for  the  purpose  of  establishing  the  fact  of  negligence.  There 
is  not  a  little  controversy  among  law-writers  and  judges  as  to 
whether  there  are  degrees  of  negligence  in  law.  But,  without  here 
entering  into  a  discussion  of  that  question,  it  may  safely  be  assumed 
that  the  standard  for  determining  the  fact  of  negligence  as  given  in 
the  instruction,  the  probable  conduct  of  a  cautious  and  prudent 
man  under  like  circumstances,  is  as  practicable  as  could  well  be 
attained,  the  phrase  <' cautious  and  prudent  man  "  is  not  essentially 
different  in  meaning  from  an  "  ordinary  prudent  man.'* 

The  giving  of  the  next  instruction,  in  the  series  given  by  the 
€X)urt,  i%  also  assigned  as  error.  The  instruction  is  as  follows :  It  is 
alleged  by  the  defendants  that  the  injury  sustained  by  the  plaintiff, 
if  any,  was  the  result  of  his  own  negligence.  It  is  a  general  rule  of 
law,  tliat,  where  there  is  mutual  negligence  of  the  parties,  the  defend- 
ant  is  not  liable.  A  man  who  places  his  own  property  carelessly  in 
an  exposed  situation,  and  near  a  railroad  track,  and  it  is  accidentally 
destroyed  by  fire  from  the  locomotive,  he  cannot  recover  for  such 
loss.  A  party  suing  for  damages  caused  by  the  negligent  acts  of 
another  must  himself  show  that  he  was  guilty  of  no  negligence 
which  contributed  immediately  to  the  injury ;  but  this  rule  is  sub- 
ject to  certain  qualifications.  When  a  person,  in  the  ordinary 
exercise  of  his  own  rights,  allows  or  places  his  property  in  an 
exposed  position,  and  it  is  injured  or  destroyed  by  reason  of  the 
negligence  of  another,  he  may  still  recover  for  the  consequences  of 
such  negligence ;  when  a  party  leaves  his  property  in  an  exposed 
position,  he  takes  the  risk  of  accidents,  but  not  the  risk  of  another's 
negligence.  If  the  plaintiff  had  his  property  in  an  exposed  position, 
or  put  it  up  in  an  imprudent  manner,  if  he  placed  it  on  his  own 
premises,  or  where  he  had  a  lawful  right  to  place  it,  he  took  the 
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risk  of  its  being  burned  by  the  accidental  escape  of  fire  from  the 
defendants'  engines  running  near  it;  but  he  did  not  take  the  risk 
of  negligence  on  the  pai*t  of  the  defendants,  and,  if  his  property  has 
been  destroyed  by  their  negligence,  he  is  entitled  to  recoyer  its 
value. 

In  order  to  get  the  precise  force  and  applicability  of  this  instruo- 
tion,  it  is  proper  to  state  that  there  was  evidence  in  the  case  tending 
to  show  that  plaintiff's  stacks  of  hay,  for  the  burning  of  which  this 
suit  was  brought,  were  situated  about  a  half  mile  from  the  defend- 
ants' road;  and  the  jury  expressly  found,' by  their  special  verdict^ 
that  the  plaintiff's  hay  was  stacked  on  the  open  prairie,  and  was 
not  protected  from  fire  by  plowing  or  otherwise. 

The  general  doctrine  embodied  in  this  instruction,  to  wit,  that 
every  person  may  use  his  own  property  for  any  lawful  purpose  at 
his  pleasure,  taking  only  the  risk  of  accidents,  and  retaining  the 
right  to  recover  for  its  injury  or  destruction  by  the  negligence  of 
another,  cannot  be  disputed.  This  doctrine  was  announced  in,  and 
was  well  illustrated  by,  the  case  of  Cook  v.  Tlie  Champlain  Tran9^ 
portation  Co,,  1  Denio,  91.  But  that  it  has  its  limitations  is  very 
apparent  from  the  proposition  itself,  as  well  as  from  the  equally 
well-settled  doctrine,  that  where  a  plaintiff  has,  by  his  negligenoei 
contributed  to  a  loss,  he  cannot  recover  therefor.  The  owner  of 
land  along  a  railway  has  the  right  to  stack  his  wheat  or  hay,  or  to 
build  and  oi>erate  a  powder-house  on  the  line  or  margin  of  the  right 
of  way  of  a  railroad.  But  the  instinctive  sense  of  prudence  innate 
in  every  reasonable  person  would  say  that  such  a  use  of  one's  own 
propeiiiy  was  per  se  negligence  —  carelessness.  It  being  negligence 
to  thus  place  his  property  in  such  an  exposed  position,  he  could  not 
recover,  although  it  should  be  destroyed  by  reason  of  the  negligence 
of  the  railroad  company,  because  his  own  negligence  in  thus  plac- 
ing his  property  contributed  to  the  injury  and  loss.  Or,  suppose 
the  owner  of  an  elevator  on  the  line  of  a  railroad  should  make 
a  thatched  roof  instead  of  a  shingle  or  a  slate  roof,  which  he 
clearly  has  an  abstract  right  to  do,  and,  by  reason  of  such  thatched 
roof  and  the  negligence  of  the  employees  of  the  railroad  company, 
his  elevator  should  be  consumed  by  fire,  could  he  recover  ?  Clearly 
not,  and  why  ?  Not  because  he  had  no  right  to  build  his  elevator 
and  thatch  the  roof,  but  because  to  do  so  was  negligence,  careless* 
tif  88,  which  contiibuted  to  the  loss. 

Now,  although  the  plaintiff  had  the  right  to  stack  his  hay,  on 
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the  open  prairie,  and  thereby  only  took  the  risk  of  accidents  aid 
not  of  the  defendants'  negligence,  yet  if,  by  plowing  around  the 
Blocks  or  otherwise  protecting  them,  he  could  have  .prevented  the 
loss,  and  to  omit  thus  protecting  them  was  negligence,  he  could  not, 
under  the  well-settled  rule  above  stated,  be  entitled  to  recover.  ^n% 
the  instruction  says,  "  if  the  plaintiff  had  his  property  in  an  ex- 
posed position,  or  put  it  up  in  an  imprudent  manner,  if  he  placed 
it  where  he  had  a  lawful  right  to  place  it,''  etc.,  he  may  recover  if  it 
was  destroyed  by  the  negligence  of  the  defendants.  Gould  he  re- 
cover if  it  was  negligence  to  thus  place  his  property  and  leave  it 
without  any  protection,  and  the  absence  of  such  protection  contrib- 
uted to  its  loss  ?  Surely  not ;  for  where  both  parties  have  beei} 
guilty  of  negligence  contributing  to  the  loss  neither  can  recover. 
The  instruction,  then,  is  fatally  defective,  in  that  it  does  not  submit 
to  the  jury  the  question  whether  the  plaintiff,  by  his  negligence, 
contributed  to  the  loss,  and,  if  so,  then  he  could  not  recover.  And 
it  is  not  only  defective  in  this,  but  is  affirmatively  erroneous  in 
that  it  says  to  the  jury  that  the  plaintiff  may  recover,  although  *^  he 
placed  his  property  in  an  exposed  position  and  put  it  up  in  an 
imprudent  manner"  What  is  an  imprudent  act  ?  It  is  no  more 
or  less  than  a  heedless,  rash,  careless,  negligent  act  So  that,  in 
fact,  the  jury  were  told  that  plaintiff  could  recover  for  his  hay 
although  he  was  guilty  of  negligence  in  the  manner  of  putting 
it  up. 

This  error  is  not  cured  by  any  other  instruction  given  in  the 
case.  Indeed,  the  same  omission  is  found  in  the  latter  part  of  the 
instruction  first  above  noticed ;  and  hence  it  is  said,  in  the  first 
comments  upon  it,  that  it  was  not  error  to  give  it  "in  connection 
with  other  proper  instructions  in  the  case."  The  part  of  the  instruc- 
tion referred  to  is  as  follows :  "  And  if  you  find,  from  the  evidence, 
that  Ore  escaped  from  an  engine  operated  by  the  defendants,  setting 
fire  to  accumulated  dry  grass  and  weeds  within  the  right  of  way  of 
the  defendants'  road,  in  consequence  of  which  the  plaintiff's  prop- 
erty was  destroyed,  then  the  defendants  are  liable."  Of  course,  if 
the  plaintiff's  negligence  contributed  to  the  loss,  the  defendants 
would  not  be  liable,  although  all  the  collated  facts  were  shown* 
But  this  omission  could  easily  be  remedied  by  a  further  instruction, 
while  the  last  instruction  above  set  out  is  erroneous  in  the  breadtb 
of  the  doctrine  it  announced,  and  in  failing  to  properly  limit  it 

The  case  of  T7ie  Ohio  <£  Miss.  Railroad  Co.  v.  SlianefeU,  s^ipra^. 
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hokU,  that  land  owners  contiguous  to  railroads  are  as  much  lound 
in  law  to  keep  their  lands  free  from  an  accumulation  of  dry  grass 
and  weeds  as  railroad  companies  are ;  so.  when  a  fire  is  ignited  on 
the  company's  right  of  way,  and  is  communicated  to  fields  adjoin- 
ing, the  negligence  of  such  owner  will  be  held  to  haTe  contributed 
to  the  loss.  But  we  need  not  discuss  the  case  further.  Eor  th<« 
error  abore  specified  the  judgment  is 

Reversed, 

VOOL  *  8m  Ffynn  t.  San  FraneUoo^  eUn  B.  fi.  Oon  <>»<«•  P*  Mfii  and  note. — Sbp. 


OooK  el  oLf  appellants,  v.  The  Omr  of  BuBLiiiraTOjr. 

(80  Iowa,  M.) 

Land  dedicated  hjf  gaeemment  tomurUdpal  eorporoHon*    BighU  <^  lot  owner§» 

Riparian  right»,    Aeeretiom. 

By  the  act  of  congress  laying  off  the  city  of  Burlington  It  was  provio^d  "  that 
a  qnantity  of  land,  of  proper  width,  on  the  river  bank,  at  the  tow*  of  Bur- 
lington, and  running  with  the  said  river  the  whole  length  of  said  town,  shall 
be  reserved  from  sale  for  public  use,  and  remain  forever  for  public  use  as  a 
public  highway,  and  for  other  public  uses."  Held,  (1)  that  the  effect  of  this 
act  was  to  restrict  the  power  of  absolute  disposition  by  the  government,  and 
Ihe  city  took  the  land  subject  to  the  trusts  and  conditions  ezpresst^d  in  the 
act ;  (2)  that  the  natural  accretions  from  the  river  to  the  reserved  Ptrip  par- 
took of  the  same  nature  as  the  original  reservation,  and  was  held  by  Uie  same 
tenure  and  subject  to  the  same  uses  and  conditions ;  (3)  that  the  owners  of 
lots  abutting  on  this  reservation  did  not, by  their  purchase,  acquire  the  title 
to  It,  but  that  they  acquired  such  rights  as  would  enable  them  to  enjoin  a 
diTendoii  of  It  to  uses  and  purposes  foreign  to  and  inconsistent  with  the  act 
ikf  oongrefls ;  and  (4)  that  the  construction  of  a  railway  upon  the  reservation 
would  be  a  "  public  use  "  within  the  meaning  of  the  act,  but  that  the  city 
had  no  right  to  make  an  unqualified  disposition  of  it  to  a  railway  company 
to  be  held  and  used  as  its  private  property,  although  It  might  lawfully  con' 
▼ey  the  right  ot  way  to  a  railway  company. 

Bill  for  an  injunction  filed  May  14, 1868,  by  Cook  et  al  against 

the  City  of  Burlington.  The  petition  alleged  that,  in  pursuance  of  the 

act  of  congress  of  July  2, 183G  (as  amended  March  3, 1837),  the  city 

of  Burlington  was  laid  00*  into  streets ;  that  plaintiff  purchased  ot* 
Vol.  VI.— Sis 
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the  government  certain  lots  boanded  by  a  reservation  in  the  act  named 
(the  material  portions  of  which  act  are  set  forth  in  the  opinion) ; 
that  since  the  city  was  laid  oat  and  the  lots  sold^  accretions  from 
tiie  river  had  widened  the  reservation,  and  that  the  city,  claiming 
absolute  title  thereto,  was  about  to  convey  the  said  accretion  to  the 
Toledo,  l*eoria  and  Warsaw  Bailroad  Company,  and  that  the  access 
of  p.aintififs  from  their  said  lots  to  the  river  would  be  obstructed  by 
the  railroad  and  structures  which  said  company  would  build.  The 
petition  prayed  for  an  injunction  restricting  the  city  from  making 
the  intended  sale.  The  defendant  interposed  a  demurrer,  on  the 
following  grounds : 

1.  There  is  a  defect  of  parties,  the  railroad  company  not  being 
joined. 

2.  The  facts  stated  do  not  constitute  a  cause  of  action ;  the  pur- 
chasers acquired  no  title  to  the  reservation ;  the  conveyance  of  the 
accretion  is  not  a  diversion. 

3.  A  conveyance  by  the  city,  if  void,  works  no  injury  to  plain- 
tififs,  and,  therefore,  they  are  not  entitled  to  the  relief  prayed  for. 

The  demurrer  was  sustained.  PlaintifBB  appealed.  On  appeal  the 
first  ground  of  demurrer  was  waived  by  the  appellee. 

P.  Henry  Smyihe,  for  appellant. 

Halls  d  Baldmn,  for  appellee. 

Day,  J.  I.  The  question  which  first  presents  itself  is,  as  to  the 
character  of  the  interest  possessed  by  the  government  in  the  strip 
of  land  lying  between  the  lots  abutting  on  Front  street  and  the 
river,  after  the  passage  of  the  act  of  congress  of  July  2, 1836. 

This  act,  having  reference  to  the  laying  off  of  the  city  of  Bur- 
lington, provides  ^Hhat  a  quantity  of  land  of  proper  width,  on  the 
river  bank  at  the  town  of  Burlington,  and  running  with  the  said 
river  the  whole  length  of  said  town,  shall  be  reserved  from  sale  (as 
shall  also  the  public  squares)  for  public  use,  and  remain  forever  for 
public  use  as  public  highways,  and  for  other  public  uses."  This 
statute  operated  as  a  qualification  upon  the  title  of  the  government 
Before  its  passage,  this  title  was  absolute,  uncontrolled,  and  th«  jtM 
disponendif  for  any  and  all  purposes,  was  unaffected.  After  its  pas- 
sage, and  the  sale  of  lots  thereunder,  the  public  acquired  a  right  in 
this  rest^rved  strip  for  a  highway  and  other  public  uses;  and,  to  tha 
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extent  of  the  right  acquired  by  the  public,  that  of  the  govemment 
was  limited  and  controlled*  The  absolute  power  of  disposition  was 
gone.  The  use  was  dedicated  to  the  public.  The  act  of  congress, 
making  this  dedication,  was  in  the  nature  of  a  contract,  which 
could  not  afterward  be  abrogated  or  repealed.  Vide  Barclay  v. 
if)welVs  Lessee^  6  Pet  498 ;  City  of  Oincinnati  v.  Whites  Lessee,  ii 
430;  New  Orleans  v.  U.  &,  10  id.  711  (721). 

The  title  still  remained  in  the  government,  but  it  was  held  in 
trust  and  burdened  with  conditions.  The  goyemment  had  power 
to  grant  this  title,  but  could  confer  no  greater  interest  than  itself 
possessed.  The  grantee  must  take  it  with  the  same  qualifications, 
subject  to  the  same  conditions,  and  burdened  with  the  same  trusts, 
which  attached  to  it  in  the  hands  of  the  grantor. 

This  being  the  tenure  by  which  the  property  was  held,  the  United 
States,  by  act  of  congress  of  February  14, 1853,  relinquished  the 
title  of  said  property  to  the  city  of  Burlington,  on  the  condition 
that'Mt  should  in  no  manner  affect  the  rights  of  third  persons 
therein  or  the  use  thereof.''  The  effect  of  this  statute  was  to  sub- 
rogate the  city  to  the  rights  of  the  government  in  this  property; 
and,  as  the  power  of  absolute  disposition  did  not  reside  in  the  gov- 
ernment, such  power  did  not  pass  to  the  city. 

The  city  took  it  for  the  same  purposes  for  which  the  govemment 
held  it,  subject  to  the  same  trusts,  and  affected  by  the  same  condi- 
tions. The  city  acquired  the  right  to  dispose  of  it  for  public  useSt 
because  it  was  reserved  to  such  uses  by  the  government. 

But,  as  the  city  could  not,  without  a  breach  of  trust,  devote  this 
reservation  to  private  uses,  it  cannot  convey  it  to  others,  to  be  de- 
voted to  private  purposes.  Having  only  a  qualified  title,  the  city 
cannot  convey  an  absolute  one. 

II.  Having  determined  the  character  and  condition  of  the  original 
reservation,  the  next  inquiry  is  as  to  the  condition  of  the  accretion. 
And  it  seems  to  be  the  dictate  of  reason  and  justice  that  the  inci- 
dent should  partake  of  the  same  character,  and  be  held  by  the  same 
tenure  as  the  principal  It  seems  difficult  to  conceive  of  its  sustain- 
ing a  different  character. 

This  idea  commends  itself  so  readily  to  the  judgment  that  it 
scarcely  needs  support  firom  former  adjudications.  Such  support, 
however,  is  not  wanting.  In  the  case  of  New  Orleans  v.  United 
States,  10  Pet  711,  the  supreme  court  of  the  United  States,  sp^ak- 
big  of  the.  alluvial  formations  at  New  Orieans,  say:  ^It,  apx)earf 
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that  this  quay  has  been  greatly  enlarged  by  the  allavial  formations 
of  the  MississipQi  river,  and  from  this  fact  an  argument  is  drawn 
against  the  right  of  use  in  the  city,  at  least  to  the  extent  asserted. 
The  history  of  the  alluvial  formations  of  this  great  river  is  interest- 
ing to  the  public,  and  still  more  so  to  the  proprietors.  Thet^uestion 
is  well  settled  at  common  law,  that  the  person  whose  land  is  bounded 
by  a  stream  of  water,  which  changes  its  course  gradually  by  alluvial 
formations,  shall  still  hold  by  the  same  boundary,  including  the 
aocumulated  soil.  Xo  other  rule  can  be  applied  on  just  principles. 
Every  proprietor  whose  land  is  thus  bounded  is  subject  to  loss  by 
the  same  means  which  may  add  to  his  territory,  and,  as  he  is  without 
remedy  for  his  loss  in  this  way,  he  cannot  be  held  accountable  for 
his  gain.  This  rule  is  no  less  just  when  applied  to  public  than 
private  rights.  The  case  under  consideration  will  illustrate  the 
principle.  If  the  dedication  of  this  ground  to  public  use  be  estab- 
lished by  the  principles  of  common  law,  is  it  not  of  the  highest 
importance  that  the  accumulations  of  the  vacant  space  by  alluvial 
formations  should  partake  of  the  same  character,  and  be  subject  to 
the  same  use  as  the  soil  to  which  it  becomes  united  ?  If  this  wem 
not  the  case  the  city  of  New  Orleans,  by  the  continual  deposits  of 
the  Mississippi  river,  would,  in  the  course  of  a  few  years,  be  cut  off 
from  the  river,  and  its  prosperity  impaired.  If  the  city  can  claim 
the  original  dedication  to  the  river,  it  has  all  the  rights  and  privi- 
leges of  a  riparian  proprietor."  The  position  here  assumed  is 
equally  applicable  to  the  present  case,  and  we  feel  justified  in  hold- 
ing, both  upon  principle  and  from  authority,  that  the  accretion 
under  consideration  partakes  of  the  same  character,  and  is  held  by 
the  same  tenure  as  the  original  reservation. 

III.  A  further  question,  and,  perhaps,  the  most  important  one,  if 
as  to  the  nature  and  extent  of  the  plaintiffs'  interest  in  the  reserva- 
tion and  the  accretion.  Plaintiffs,  in  their  petition,  claim  that  they 
have  the  fee  title  subject  to  the  easement  in  the  public. 

In  the  case  of  The  City  of  Dubuque  v.  Mahney,  9  Iowa,  458, 
Justice  Stockton,  announcing  the  opinion  of  the  court,  uses  this 
language :  "  It  was  within  the  discretion  of  the  goverjiment,  as  the 
proprietor  of  the  soil  in  making  sale  of  the  lots,  to  sell  only  to  the 
line  of  the  street  But  if  lots  are  sold  by  their  number  on  a  plat 
and  if  the  lots  are  bounded  by  a  street  or  highway,  that  circum* 
stance  raises  a  strong  presumption  of  an  intent  to  pass  the  soil  to 
the  center  of  the  street  or  highway,  and  it  will  so  pass  accordinglf 
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unless  the  highway  be  clearly  excluded."    Citing  Witter  v.  ffarvegf 

I  McCord,  67 ;  NewhaU  y.  Iveson,  8  Cash.  565 ;  Adams  v.  JtiwrSy 

II  Barb.  S.  C.  393;  Adams  t.  B.  R.  Co.,  id.  414;  3  Kenfs  Cool 
433,  434;  Town  of  Chatham  v.  Brainard,  11  Com.  60. 

And  in  that  case  it  was  held,  that,  in  the  city  of  Dabuqne,  which 
was  organized  under  the  same  act  of  congress  as  the  city  of  Bur* 
lingtouy  the  legal  title  to  the  soil  of  the  streets,  subject  to  the  public 
easement,  is  vested  in  the  owners  of  the  lots  on  each  side  of  the 
streets. 

That  decision  was  based  upon  the  &ct  that  there  was  no  express 
reservation  of  the  streets  from  sale. 

While  this  is  true  of  the  streets  generally,  both  in  Dubuque  and 
Burlington,  it  is  not  true  of  the  strip  of  land  in  controversy.  That 
was,  by  express  terms  of  the  grant,  reserved  from  sale.  And,  as  it 
was  competent,  as  held  in  Maloney  v.  The  City  of  Dubuque^  for  the 
government  to  make  such  reservation,  the  presumption  arising  from 
sale  of  contiguous  lots  of  an  intention  to  pass  the  title  to  this  strip 
of  land  is  rebutted.  In  our  judgment,  the  plaintiffs,  by  their  pur- 
chase of  lots  abutting  upon  this  reservation,  did  not  acquire  the  fee 
title  therein ;  nor  do  we  understand  that  this  position  is  seriously 
insisted  upon  by  appellant  in  his  argument.  See,  also,  MiXbwm  et  al, 
V.  The  City  of  Cedar  Rapids  et  al.y  12  Iowa,  247. 

As  the  plaintiffs  have  not  the  fee  title  to  the  reservation  and 
accretion,  have  they  any  interest  therein  which  they  can  protect  in 
a  court  of  equity  ?  This  question  has  not  undergone  direct  judicial 
determination  in  this  State.  A  cognate  one  was  discussed  and 
passed  upon  in  Warren  v.  TTie  Mayor  of  Lyotis  City,  22  Iowa,  361. 
In  that  CMe  it  was  held  that  the  officers  of  the  city  might  be 
restrained  by  injunction,  at  the  suit  of  the  original  proprietor  and 
owner  of  adjacent  lots,  from  a  diversion  of  a  public  square  to  uses 
and  purposes  foreign  to  those  for  which  the  dedication  was  origi- 
nally made.  In  that  case,  while  the  right  of  the  plaintiff  to  relief 
was  distinctly  placed  upon  the  ground  of  his  being  the  original 
proprietor,  and,  as  such,  retaining  such  an  interest  in  the  subject 
of  the  grant  as  to  entitle  him,  in  a  court  of  equity,  to  insist  upon 
the  execution  of  the  trust  as  originally  declared  and  accepted,  yet 
the  opiuion  contains  nothing  which  militates  against  his  right  to 
maintain  such  action  as  the  owner  of  adjacent  lots.  Indeed,  the 
opinion,  taken  together,  seems  to  favor  the  view  of  the  existence  of 
•nch  right.    The  learned  justice  uses  this  language :   ^^  The  cil^.  in 
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ihifl  instanoe^  claims^  under  the  act  aforesaid,  the  absolute  right  to 
control  and  sell  this  property,  insisting  that  plaintiff  cannot  be 
heard,  &ith&r  cts  the  ordinal  proprietor ^  or  as  the  owner  of  lots  front' 
%ng  on  tlie  square,  to  deny  such  right  This  position,  being  held 
untenable,  is  decisiye  of  the  whole  case.^  It  must  be  admitted  that 
the  fact  of  a  location  of  a  lot  on  a  public  square  often  gives  it  its 
chief  value,  and  forms  the  principal  consideration  of  the  purchase. 
If,  then,  the  interest  of  the  lot  owner  in  the  square  partakes  so 
much  of  the  nature  of  property,  upon  what  principle  of  justice  or 
reason  shall  he  be  denied  the  interposition  of  the  courts,  for  the 
purpose  of  protecting  and  preserving  this  interest  ? 

No  good  reason  appears  for  sustaining  this  jurisdiction  of  a  court 
of  equity,  when  invoked  by  the  original  proprietor,  which  does  not, 
with  equal  force,  apply  to  the  case  of  the  owner  of  a  lot  abutting 
ui>on  a  public  square. 

And  if  the  original  proprietor  has  disposed  of  all  his  interest  in 
the  town,  the  reasons  for  interfering,  upon  the  application  of  a  lot 
owner,  would  seem  to  be  much  more  apparent  and  cogent.  The 
supreme  court  of  Ohio,  in  the  case  of  Street  Railway  v.  Cfummings- 
ville,  14  Ohio,  523,  in  an  opinion  which  for  its  ability,  and  the  wise 
and  just  solution  of  the  questions  presented,  commends  itself  to  the 
professional  and  judicial  mind,  recognized  the  distinction  between 
the  right  of  the  public  to  use  the  street,  and  tJte  right  and  interest 
of  the  adjacent  owners.  In  that  case  the  court  say :  "  While  our 
decisions  have  been  liberal  in  allowing  the  legislature  the  largest 
discretion  in  the  management  and  control  of  easements  acquired  for 
public  highways,  we  have  been  careful  to  say  that  they  cannot  be 
diverted  to  other  purposes  than  those  for  which  they  are  acquired, 
nor  enlarged  so  as  to  accumulate  additional  burdens  upon  the  land, 
or  destroy  or  impair  the  incidental  rights  of  the  owner,  appurtenant 
to  his  lands  located  upon  the  street  or  highway.  The  distinction 
lies  between  those  things  whicli  fairly  belong  to  the  grant  and  those 
which  are  reserved  to  the  owner,  or  by  law  attach  as  incidents  to 
his  property.  For  this  purpose  there  is  no  occasion  to  distinguish 
between  lands  acquired  for  ordinary  highways,  leaving  the  fee  in  the 
owner,  or  lands  dedicated  for  streets  in  towns,  where  the  fee  vests 
in  the  municipal  corporation,  in  trust,  to  answer  the  purposes  of 
l;he  use.  In  either  case  the  interest  acquired  and  used  by  the  public 
at  large  is  an  easement  of  a  definite  character,  and  held  for  the 
AtTalument  of  known  objects.    And  in  either  case  distinct  from  the 
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right  of  the  public  to  use  the  street^  is  the  right  and  interest  of  the 
owners  adjacent 

With  the  fact  known  and  appreciated  by  eYerybody,  that  a  hurge 
part  of  the  valae  of  lots  in  towns  was  made  up  witii  reference  to 
their  location  upon  streets,  and  with  a  long  course  of  decisions 
enforcing  the  liability  of  municipal  corporations  for  inyasions  of 
this  right,  it  still  took  nearly  twenty  years  to  bring  it  to  a  clear  and 
definite  description.  But  at  length,  in  the  case  of  Orawfard  t* 
The  village  of  Delaware,  7  Ohio  St  459,  it  was  placed  upon  the 
true  ground  as  a  right  of  property  protected  by  the  constitution^ 
which  could  not  be  taken  from  the  owner  without  compensation. 
The  lot  owners  have  a  peculiar  interest  in  the  street  which  neither 
the  local  nor  general  public  can  pretend  to  claim;  a  private  right 
in  the  nature  of  an  incorporeal  hereditament  legally  attached  to 
the  contiguous  grounds  and  the  erections  thereon ;  an  incidental 
title  to  certain  facilities  and  franchises  assured  to  them  by  contract 
and  by  law,  and  without  which  their  pro})erty  would  be  compara- 
tively of  little  value.  This  easement  appendant  to  the  lots,  unlike 
any  right  of  one  lot  owner  in  the  lot  of  another,  is  as  much  prop- 
erty as  the  lot  itself,  and  it  is  well  added  by  that  enlightened 
tribunal,  that,  upon  a  doctrine  so  just  and  necessary,  and  resting 
upon  foundations  so  solid  and  satisfactory,  it  can  macter  very  little 
that  our  conclusions  are  not  concurred  in  by  the  courts  of  some  cf 
our  sister  States.'' 

The  decision  of  this  court  in  the  case  of  Milburn  et  ah  v.  The 
City  of  Cedar  Rapids  et  ah,  12  Iowa,  246,  does  not  settle  a  principle 
adverse  to  the  rights  of  the  plaintiffs.  In  that  case  a  proceeding 
was  instituted  by  a  lot  owner  to  enjoin  the  construction  of  a  rail- 
road over  the  adjacent  street  The  lot  owner  claimed  that  he 
owned  the  fee  in  the  street  to  the  center  thereof,  and  that  the  rail- 
road could  not  appropriate  it  without  obtaining  the  right  of  way, 
and  making  compensation ;  and  that  the  use  of  a  street  in  a  city 
or  town  for  a  railway  was  inconsistent  with  the  objects  and  purposes 
of  its  dedication,  and  amounted  to  a  nuisance.  It  was  in  the  dis- 
cussion of  the  plaintiff's  claim  to  the  ownership  of  the  street  that 
the  court  say :  "  It  is  not  true,  then,  that  a  purchaser  of  town  prop- 
erty in  Ibis  State  takes  a  title  in  the  fee  of  the  same  to  the  center 
of  the  street  upon  which  it  fronts,  but  the  only  interest  which  he 
possesses  in  or  to  the  streets  is  that  which  is  common  to  the  whole 
public,  the  right  of  way  over  them."    It  is  apparent  that  the  ques« 
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tion  before  the  court  was  in  regard  to  the  plaintiff's  avmership  of 
the  soil  of  the  street,  and  had  no  reference  to  his  easemefU  in>  o» 
right  of  enjoyment  of,  the  same.  Taken  in  connection  with  the 
subject  to  which  it  was  applied,  the  language  aboTe  quoted  does  not 
conflict  with  the  views  herein  adopted.  In  that  case  relief  was 
denied  the  plaintiff  upon  the  ground  that  ^'  the  laying  down  and 
operating  a  railway  track  oyer  a  part  of  a  street  is  not  an  unreason* 
able  obstruction  of  the  free  use,  nor  incompatible  with  its  original 
dedication."  In  this  case,  however,  the  bill  alleges  that  the  defend* 
ant  intends  to  sell  the  reservation  absolutely,  which  would  consti- 
tute an  entire  diversion  of  it  from  the  purposes  for  which  it  was 
originally  reserved.  We  believe  that  both  reason  and  authority  sus- 
tain us  in  the  view  that  the  plaintiffs,  by  their  purchase  of  these 
lots  abutting  this  reservation,  acquired  such  rights  therein  as  will 
enable  them  to  enjoin  a  diversion  of  it  to  uses  and  purposes  foreign 
to^  and  inconsistent  with,  the  objects  of  the  grant 

IV.  The  city  holds  this  reservation  and  the  accretion  "/or  apub* 
lie  highway^  and  other  public  useeJ*  The  construction  of  a  railway 
is  a  public  benefit,  justifying,  under  the  constitution,  the  condemni^ 
tion  of  private  property.  It  may  fairly  be  considered  to  be  provided 
for  in  the  phrase  other  public  uses,  occurring  in  the  act  of  congress 
Nor  is  such  use,  under  prior  adjudications  of  this  court,  inconsist* 
ent  with  the  specific  use  as  a  public  highway  mentioned  in  said  act. 
In  the  case  of  Milburn  et  al.  v.  Hie  City  of  Cedar  Rapids  et  oL; 
Lowe,  G.  J.,  after  citing  a  number  of  authorities,  holds  this  lan- 
guage :  "  The  leading  idea  or  argument  running  through  these 
authorities  is,  that  the  dedication  of  streets  in  a  city  to  public  use 
is  without  restriction,  as  it  respects  the  right  of  way  or  mode  of 
transit;  that  they  are  necessarily  subjected  to  purposes  far  more 
extensive  than  common  highways ;  that  the  very  large  control  given 
to  city  governments  over  their  streets,  carries  with  it  the  power  of 
modifying,  abridging,  and  enlarging  their  use  in  the  way  that  shall 
best  subserve  the  interests  and  business  of  the  city ;  that  the  laying 
down  and  operating  a  railway  track  over  a  part  of  a  street  is  not  an 
unreasonable  obstruction  of  its  free  use,  nor  incompatible  with  its 
original  dedication,  but  rather  a  new  and  improved  method  of  using 
the  same,  germane  to  their  principal  object  as  a  passage  way,  mark- 
ing the  progress  of  civilization  in  this  age,  and  to  which  the  genius 
of  the  law  readily  accommodates  itself,  as  should  also  the  genius 
and  habits  of  the  people.''    As  the  use,  by  the  city,  of  this  resecra- 
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tion  and  accretion,  for  the  purpose  of  constructing  thereon  a  rail- 
road, would  be  a  public  use,  and  not  in  violation  of  the  terms  of  the 
grant,  we  can  see  no  legal  objection  to  the  city  conveying  the  same 
to  a  railroad  company  for  right  of  way,  and  such  other  public  uses  as 
justify  the  exercise  of  the  right  of  eminent  domain.  See  aot  of 
congress  February  14,  1853,  Statutes  at  Large,  vol.  10,  p.  157. 

But  the  bill  alleges  an  intention  upon  the  part  of  the  city  to  go 
much  further  than  this.  It  charges  that  the  city  claims  to  hold 
the  title  to  the  said  accretions,  and  that  it  has  the  exclusive  right  to 
control,  alienate  and  convey  the  same  for  private  purposes,  and  has 
actually  proposed  and  is  intending  and  about  to  convey  the  same 
by  deed  to  a  corporation  known  as  the  Toledo,  Peoria  and  Warsaw 
Railroad  Company,  to  be  held  and  used  by  it  as  its  private  property. 
The  right  to  make  such  unqualified  disposition  does  not  reside  in 
the  city,  and  it  is  competent  for  a  court  of  equity  to  restrain  and 
control  the  attempt  It  is  objected  that,  if  the  city  attempt  to  con- 
vey a  greater  interest  than  it  possesses,  the  conveyance  as  to  such 
excess  will  be  void;  hence  no  injury  to  plaintiffs  will  result,  and  no 
necessity  for  equitable  interposition  will  exist.  But  if  the  railroad 
company  acquire  an  absolute  conveyance,  it  may  alien  to  various 
grantees,  and  the  plaintiffs  in  the  end  be  driven  to  a  multiplicity  of 
suits  for  the  protection  of  their  rights.  This  it  is  the  policy  of  the 
law  to  avoid.  The  right  of  a  court  of  equity  to  interfere  to  prevent 
such  conveyance  as  the  petition  in  this  case  alleges  is  intended,  was 
recognized  in  the  case  of  Warren  v.  The  Mayor  of  Lyons,  before  citedi 

The  demurrer  should  have  been  overruled. 

Jtevereedm 
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CoMPAKY,  appellant. 

(80  Iowa,  119.) 

Life  insuranee — anewets  to  queit%on$  in  applicaUan,  tohen  wirrafUy 

A  policj  of  life  influrance  was  issued  "  upon  the  faith  of  the  statements  in  tli» 
application/'  with  a  stipulation  that  if  thej  "  shall  he  found  in  any  respect 
untrue/'  the  policy  should  he  void,    held,  that  although,  undei  th«  pQl1(y. 
Vol.  VI.—  83 
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the  answen  to  the  questions  contained  in  the  application  must  be  construed 
as  warranties  that  they  were  true  in  every  particular,  yet  a  negative  answer 
to  the  question,  '*  Has  the  party  ever  met  with  an  accidental  or  serious  per- 
sonal injuiy  Y  "  did  not  bar  a  recovery,  when  the  insured  had  actually  met 
with  an  "  accidental "  injury,  such  injury,  however,  being  slight,  and  not 
affecting  the  subsequent  health  or  the  longevity  of  the  insured. 

AcnoK  by  Wilkinson  against  the  Connecticut  Mutual  Life 
Insuranoe  Oompany  upon  a  policy  issued  in  September^  1866,  insur- 
ing the  life  of  Malinda  Jane  Wilkinson^  wife  of  plaintiff.  The 
opinion  states  the  case.  Judgment  for  plaintiff;  defendant  appealed. 

Oiltnore  &  Andersany  for  appellant,  argued  that  there  was  a  war- 
ranty.  Phillips  on  Insurance,  §§  542,  754,  755,  756,  762,  893,  902; 
1  Smith's  Lead.  Gas.  635,  et  seq. ;  3  Kenf  s  Com.  288 ;  Miles  y. 
Cbnn.  Mutual  Life  Ins.  Co.,  3  Oray,  580 ;  CTiase  y.  Tlie  HamiUan 
Ins.  Co.f  6  Smith,  52 ;  Daniel  et  at  y.  Hudson  River  Fire  Ins.  Co^ 
12  Gush.  416 ;  Farmeri  Ins.  and  Loan  Co.  v.  Snyder,  16  Wend.  481 ; 
Stout  V.  The  Fire  Ins.  Co.  of  New  Haven,  12  lowa^  383;  Vose  v.  The 
Eagle  Life  and  Health  Ins.  Co.,  6  Wend.  42,  is  exactly  pertinent. 
Huchnan  y.  Femie,  3  Mees.  &  Wels.  Ex.  505 ;  Hutton  y.  Waterloo 
Ins.  Co.,  1  Fost  &  Fin.  735 ;  Oazenove  y.  British,  etc.,  Assurance  Co., 
6  C.  B.  N.  S.  437;  Anderson  v.  Fitzgerald,  17  Jur.  995;  Wilson  v. 
Conway  Ins.  Co.,  4  It  1. 141 ;  Angell  on  Fire  and  Life  Ins.,  §  307» 
et  seq. 

The  burden  of  proof  was  on  the  plaintiff.  This  was  a  con- 
dition precedent,  and  not  a  condition  subsequent,  as  in  the  fol- 
lowing cases,  which  differ  from  the  case  at  bar:  Delano  y.  Bart" 
lett,  6  Gush.  364 ;  Jennison  y.  Stafford,  1  id.  168  ;  Lothrop  y. 
Otis,  7  Allen,  437 ;  Dorr  y.  Fislier,  1  Gush.  271 ;  Orrell  v.  Hamp- 
den Ins.  Co.,  13  Gray,  433;  Daniels  y.  Hudson  River  Ins.  Co.^ 
12  Gush.  416;  Kingsley  y.  New  England  Lis.  Co.,  8  id.  393; 
Jones  Manuf.  Co.  y.  Mutual  Ins.  Co.,  id.  82 ;  Fiske  v.  New  Eng- 
land Ins.  Co.,  15  Pick.  310 ;  Paddock  y.  Franklin  Ins.  Co.,  11  id. 
237.  The  statements  being  condition  precedents,  the  burden  of 
proving  them  is  on  the  plaintiff.  See  Powers  y.  Russell,  13  Pick. 
69,  76 ;  Delano  y.  Bartlett,  6  Gush.  364;  Burnham  y.  AUcti,  1  Oray, 
496 ;  Morrison  y.  Clark,  7  Gush.  213 ;  Central  Bridge  y.  Butler,  2 
Gray,  130;  Lohier  y.  Norwich  Lis.  Co.,  11  Allen,  336. 

McCrary,  Miller  £  McCrary,  W.  J.  Cochran  and  7.  H  Craig^ 
for  appellee,  cited  17  Iowa,  461 ;  Hall  y.  Howard  bis   To.,  14-Barh. 
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485 ;  5  Porter,  96 ;  1  Handy,  214 ;  1  Sandf.  137, 151 ;  1  Seld.  469 ; 
Angell  on  Ins.  18, 134 ;  Hoffman  v.  jEtna  Fire  Ins.  Co.,  32  N.  Y 
405 ;  7  Hill,  254 ;  1  Sam.  434 ;  1  Seld.  305 ;  Powell  on  Con.  389 ; 
18  Johns.  423 ;  Bacon's  Law  Max.  Beg.  10 ;  22  N.  Y.  443 ;  4  Eem 
615,  622 ;  5  Dner,  340 ;  22  N.  Y.  413 ;  4  Seld.  229 ;  Yeaton  r.  Fry 
5  Cranch,  341 ;  Jtosa  y.  Bradshaw,  cited  in  Park  on  Ins.  438. 

Cole,  C.  J.  1.  The  policy  was  issued  ^'  upon  the  faith  of  the 
statements  in  the  application,"  with  a  stipulation  that  if  they  **  shall 
be  found  in  any  respect  untrue  "  the  policy  shall  be  void.  The  main 
contest  was  upon  the  truth  or  falsity  of  the  answers  to  the  following 
questions  contained  in  the  application  signed  by  the  plaintiff  and  his 
wife  upon  which  the  policy  was  issued:  9.  Has  father,  mother, 
brother  or  sister  of  the  party  died  or  been  afflicted  with  consump- 
tion or  any  other  disease  of  the  lungs,  or  insanity  ?  If  so,  state  full 
particulars  of  each  case.  No.  How  many  brothers  and  sisters  in 
all  ?  One  brother.  How  many  hare  died  and  of  what  disease  f 
One  sister  died  in  infancy.  What  is  the  present  health  of  the  sur- 
yivors  ?  Oood.  10.  Has  the  party  been  or  is  she  now  afflicted  with 
fits,  dropsy,  liver  complaint,  asthma,  spitting  of  blood,  gout,  rheuma- 
tism, insanity,  rupture  or  fistula,  and  which  ?  No.  11.  Has  the 
party  been  afflicted  with  disease  of  the  heart,  of  the  urinary,  and,i/ 
afemaley  of  the  uterine  organs;  if  so,  which  ?  No.  12.  Has  the 
party  been  afflicted  during  the  last  seven  years  with  any  severe  or 
acute  constitutional  disease  and  what  ?  No.  13.  Is  the  party  now 
afflicted  with  any  disease  or  disorder,  and  what  ?  No.  14.  Has  the 
party  ever  met  with  any  accidental  or  serious  personal  injury;  if  so, 
what  was  it  ?  No.  The  evidence  was  conflicting  as  to  whether 
these  answers  were  true  or  false. 

The  defendant  asked  eleven  instructions,  in  substance  applying 
the  same  to  each  answer  as  above  set  out,  that  the  answers  to  the 
questions  constitute  a  warranty,  and  if  they  were  untrue,  whether 
intentionally  so  or  not,  they  must  find  for  defendant.  These  were 
refused ;  and  the  court  gave  several  instructions,  substantially  that 
"  it  was  tlie  duty  of  plaintiff  and  wife  to  answer  each  and  every 
question  truthfully,  and  if  they  did  not  do  so  on  every  material  mat* 
ier  or  question,  then  plaintiff  cannot  recover  ;^  and  again,  ^^  the 
answers  to  each  and  every  question  in  the  application  must  be  sub' 
itantially  true,  and  any  misstatement  of  facts  in  the  application  upon 
mny  material  mattei-  inquired  of,  whether  intentional  or  not,  would 
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avoid  the  policy/'  etc.    If  the  cause  had  been  sabmitted  to  the  jury 
for  a  general  yerdict  upon  these  instructions,  without  more,  and  they 
had  found  for  plaintiff,  it  would  be  our  clear  duty  to  reverse.  Under 
Ji6  terms  of  the  policy  in  this  case,  the  answers  to  the  questions 
contained  in  the  application  became  warranties,  not  that  they  were 
substantially  true  as  to  the  material  matters,  but  that  they  were  tme 
in  every  particular,  although,  in  the  opinion  of  the  jury,  such  par- 
ticular, wherein  they  were  untrue,  may  not  have  been  material  to 
the  risk.    See  Angell  on  Fire  and  Life  Insurance,  §  140,  et  seq^  and 
§  307,  et  seq. ;  Everett  v.  Desboroughy  5  Bing.  503 ;   3  Eenf  s  Coiil. 
288;  Miles  et  al.  v.  Conn.  Mut.  Life  Ins,  Co,,  3  Gray,  580;  Stout  v. 
The  Fire  Ins.  Co.  of  New  Haven,  12  Iowa.  383,  and  cases  cited  by 
appellant's  counsel    But  the  jury  were  not  required  by  the  court 
or  parties  to  return  a  general  verdict    They  were  required  by  the 
court,  at  the  request  of  the  defendant,  to  find  specially  as  to  the  first 
five,  and  by  the  court,  on  its  own  motion,  as  to  the  last  three  speoifio 
facts.    Their  finding  was  as  follows : 

1st.  Did  Sarah,  the  mother  of  Malinda  Jane  Wilkinson,  die  with 
consumption,  or  was  she  afflicted  with  consumption  or  any  other 
disease  of  the  lungs  ?    Ans.  No. 

2d.  Was  Malinda  Jane  Wilkinson,  at  the  date  of  the  application 
(September  14,  1866),  afflicted  with  any  disease  or  disorder  ?  Ana 
No. 

3d.  Did  Malinda  Jane  Wilkinson,  prior  to  September  14, 1866| 
meet  with  any  accidental  personal  injury  ?    Ans.  Yes. 

4th.  Did  Malinda  Jane  Wilkinson,  prior  to  September  14, 1866| 
meet  with  any  serious  personal  injury  ?    Ans.  No. 

5th.  Did  Malinda  Jane  Wilkinson,  on  or  about  the  year  1862,  faO 
at  a  considerable  height  from  a  tree,  and  was  she  sick  for  a  time  in 
consequence?    Ans.  Yes. 

6th.  If  the  jury  find  that  Malinda  Jane  Wilkinson  did  at  any  time 
meet  with  an  accidental  personal  injury  by  falling  from  a  tree  or 
otherwise,  as  inquired  of  in  questions  Nos.  3,  4  and  5,  they  will 
then  answer  further  the  following  questions : 

Was  that  injury  only  temporary,  and  did  it  pass  off  soon  ?  Ana. 
Yes. 

7th.  Was  said  injury  (if  any)  to  such  an  extent  as  to  exert  or 
cause  any  i)ermanent  disease  or  influence  upon  the  subsequent  health 
of  the  said  Malinda  Jane  Wilkinson  ?    Ans.  No. 

8th.  Was  the  ipjury  the  said  Melinda  Jane  Wilkinson  received 
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from  the  £eJ1  from  the  tree  (if  she  did  8o  fall),  sisKply  temporary, 
and  did  it  pass  off  entirely  in  a  few  days,  without  in  any  manner 
injuring  her  subsequent  health  or  longevity  ?  An&  Yea.  This  was 
all  and  the  only  verdict  returned  by  the  jury. 

The  defendant  moved  for  judgment  in  its  favor  on  the  answers 
returned  by  the  jury,  claiming  it  upon  the  answers  3  and  5,  and 
insisting  that  the  answers  6,  7  and  8  were  immaterial,  and  that  the  ' 
questions  requiring  them  were  improperly  submitted.  This  motion 
was  overruled,  and  judgment  was  rendered  for  plainti£[l  It  will  be 
observed  that  the  jury  found  specific  and  independent  facts,  having 
no  connection  or  relation  whatever  to  any  proposition  of  law,  and 
hence  no  prejudice  could  have  resulted  to  defendant  by  reason  of 
the  refusal  to  give  proper,  or  the  giving  of  improper,  general 
instructions  to  the  jury,  as  before  referred  to.  The  single  question 
presented  is,  whether  the  answers  to  the  last  three  questions  bo 
neutralize  and  override  the  answers  3  and  5  as  to  entitle  the  plain- 
tiff to  a  judgment  ?  Without  such  last  three  answers,  it  is  reason- 
ably clear  that  the  defendant  would  be  entitled  to  judgment  upon 
answers  3  and  5.  In  other  words,  the  real  question  is  upon  the 
construction  of  question  14  in  the  application,  to  wit:  Has  the 
party  ever  met  with  any  accidental  or  serious  personal  injury,  and 
if  so,  what  was  it  ? 

The  defendant  claims  that  if  the  insured  ^^  ever  met  with  any 
accidental  *  *  injury"  that  will  bar  a  recovery,  because  the 
application  is  a  warranty  that  she  never  did.  In  this  construction 
we  do  not  concur.  The  language  of  the  question  is  to  have  a 
reasonable  construction,  in  view  of  the  purposes  for  which  the 
question  was  asked.  It  must  have  reference  to  such  an  accidental 
injury  as  probably  would  or  might  possibly  have  influenced  the 
subsequent  health  or  longevity  of  the  insured.  It  could  not  refer, 
and  could  not  be  understood  by  any  person  i-eading  the  question 
for  a  personal  answer  to  refer,  to  a  simple  bum  upon  the  hand  or 
arm  in  infancy ;  to  a  cut  upon  the  thumb  or  finger  in  youth ;  to  a 
stumble  and  falling,  or  the  sprain  of  a  joint,  in  a  more  advanced 
age.  The  idea  is,  that  such  a  construction  is  to  be  put  by  the  courts 
upon  the  language  as  an  ordinary  person  of  common  understanding 
would  put  upon  it  when  addressed  to  him  for  answer.  The  strict 
construction  or  hypercriticism  of  the  language,  which  would  make 
the  word  "any"  an  indefinite  term,  so  as  to  include  all  injuries 
even  the  most  trifling,  would  bring  a  just  reproach  upon  the  courts, 
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tlie  law,  the  defendant  itself  and  its  business.  The  language  of  the 
question  must  have  a  fair  construction,  and,  in  the  words  of  our 
statute  (Be7.,  §  3994),  **  that  sense  is  to  prevail  against  either  party' 
in  which  he  had  reason  to  suppose  the  other  understood  if 

This  construction  is  not  only  in  accord  with  reason  and  justice, 
but  it  has  the  support  of  the  authorities  in  like  cases.  Thus,  in 
Cliattuch  y.  ShaWy  1  Moody  &  Bob.  498,  where  the  insured  declared 
that  "  he  had  not  been  afflicted  with  nor  subject  to  fits,"  Lord 
Abingeb,  0.  B.,  held  this  to  mean,  not  that  he  never  accidentally 
had  had  a  fit,  but  that  he  was  not  a  person  habitually  or  constitu- 
tionally afflicted  with  fits ;  a  person  liable  to  fits  from  some  peculiar- 
ity of  temperament,  either  natural  or  contracted  from  some  cause 
during  life.  And  the  policy  was  held  not  to  be  vitiated  by  the  cir- 
cumstance that,  in  consequence  of  a  fall,  the  person  whose  life  was 
insured  had,  several  years  before  the  date  of  the  policy,  two  epileptic 
fits  within  a  short  interval,  which  the  jury  was  satisfied  had  never 
recurred.  So,  in  the  case  of  Ross  v.  Bradshaw^  1  Wm.  Black.  312, 
the  warranty  was  that  the  party  is  in  good  health.  The  fact  that, 
twelve  years  before,  the  party  had  received  a  wound  which  produced 
partial  paralysis  of  the  organs  of  retention  of  the  urine  and  fceces, 
but  not  such  an  injury  as  was  calculated  to  shorten  life  or  affect  the 
vital  functions,  was  held  not  to  invalidate  the  policy ;  and  Lord 
Mansfield  told  the  jury  that  all  that  was  necessary  was  proof  that 
the  life  was  in  fact  a  good  one,  and  so  it  might  be  though  he  had  a 
particular  infirmity ;  and  the  only  question  was,  whether  he  was  in 
a  reasonably  good  state  of  health,  and  such  a  life  as  ought  to  be 
insured  on  common  terms.  See,  also,  Watson  v.  Mainwarring,  4 
Taunt.  763 ;  Angell  on  Fir^  and  Life  Ins.,  §  310,  et  seq.  In  thi« 
case  the  defendant  having  admitted  the  policy,  death  and  proof  of 
loss,  it  was  not  error  to  render  judgment  for  plaintiff  on  the  special 
verdict. 

(The  judge  here  disposes  of  several  unimportant  questions  relative 
to  the  admission  of  testimony.) 

As  there  was  no  error  to  the  prejudice  of  the  defendant  and  appel- 
lant, the  judgment  must  be 

Affirmed. 
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Weatherly  y.  Smith. 

Wbatherly  y.  Smith,  appellant. 

(80Iowm,lSL) 
Umrp^M^^iOoHim  for  attam^9  fee$  ia  martfftig$. 

A  itipmlafekm  In  a  mortgage  for  the  pajment  of  attomej's  faei  la  ctM  «f 
deftralt  and  a  suit  in  foredosoie,  is  not  urariont. 

Suit  to  foieoloae  a  mortgage.  The  case  is  stated  in  the  opinioiL 
The  decree  was  for  plaintiff,  whereupon  defendant  appealed* 

L.  W.  Oristaold,  for  appellant 

Boardman,  Brawn  di  WiUiamSy  for  appellee. 

MiLLEBy  J.  The  petition,  in  addition  to  the  usual  averments, 
alleges,  ^  that  in  the  mortgage  it  was  expressly  agreed  that,  in  case 
of  default  in  payment,  if  the  holder  thereof  shall  elect  to  foreclose 
the  same,  the  mortgagor  will  pay  a  reasonable  attorney's  fee  out  of 
the  real  estate  mortgaged,  and  that  1100  was  a  reasonable  fee.'' 

The  mortgage  contained  the  following  clause :  ^^And  it  is  expressly 
agreed  by  and  on  part  of  the  party  of  the  first  part,  that  in  case 
•aid  notes,  or  either  of  them,  or  any  part  of  the  same,  are  not  paid 
at  maturity,  and  the  second  party,  his  heirs  or  assigns,  shall  elect  to 
foreclose  this  mortgage,  he  will  pay  a  reasonable  attorney's  fee,  to 
be  entered  up  as  part  of  the  judgment,  to  indemnify  the  said  mort- 
gagee for  the  expense  of  commencing  and  prosecuting  the  suit  of 
foreclosure." 

The  defendant  answered,  and  among  other  defenses  pleaded  that 
this  clause  was  usurious.  To  this  plea  the  plaintiff  demurred.  The 
demurrer  was  sustained,  and  the  sustaining  of  the  demurrer  to  this 
plea  of  usury  is  the  only  error  urged  in  appellant's  argument. 

This  stipulation  for  the  payment  of  an  attorney  fee,  in  the  event 
that  default  should  be  made  in  the  payment  of  the  notes  and  a  suit 
to  foreclose  should  be  instituted,  is  not  an  usurious  contract.  The 
payment  of  the  attorney  fee  could  have  been  avoided  by  the  mort- 
gagor paying  the  notes  at  maturity,  or  at  any  time  before  suit 
brought  See  Oower  <£  Holt  v.  Carter  <&  ShattucJcy  3  Iowa,  244; 
and  cases  there  cited  on  p.  252 ;  Gilmore  di  Smith  v.  Ferguson  S 
Cassen,'2^  id.  220;  Conrad  v.  Gibbon  et  al,  29  id.  120.    And  in 
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Nelson  v.  Everett,  id.  184,  this  court  held  that  snch  attorney  fee  wat 
recoyerable.  In  that  case,  the  defendant  made  default,  wbereupon 
the  plaintiff  offered  to  prove  the  reasonable  attorney  fee  stipulated 
for  in  the  mortgage,  and  the  court  below  refused  to  hear  the  evidence. 
The  cause  was  reversed,  and  the  district  court  directed  to  hear  the 
proof  and  t^x  up  the  fee  accordingly. 

Upon  the  authority  of  these  cases,  there  was  no  error  in  sustain- 
ing the  plaintiff's  demurrer,  neither  do  we  think  there  was  any  on 
principle. 

The  contract  to  pay  an  attorney  fee,  not  being  usurious,  upon 

what  principle  should  it  be  disallowed?    Why  cannot  a  party  by 

his  contract  solemnly  entered  into  for  the  sale  of  land,  or  for  the 

loan  of  money,  legally  bind  the  other  party  to  pay  him  a  sum  that 

will  indemnify  him  against  actual  necessary  expenses  which  he  may 

have  to  pay  out  to  collect  his  debt,  and  which  could  be  avoided  by 

prompt  payment  by  the  debtor  ?    We  can  see  no  good  reason  why 

this  may  not  be  done. 

The  judgment  of  the  circuit  court  is 

Affirmed. 


Walsh  y.  The  JEtnjl  Lifs  Insusaxcb  Oo^  appellant 

(80  Iowa,  138.) 

H/Ib  imwranee-^HabiUiy  of  eompanff  for  acta  of  agefU^waU&r  of  f0tf§Uitn$. 

Bitoppel,    Pciicyholder9  in  muiual  eampanUi, 

The  receipt  of  the  prezmum  on  a  policy  of  life  inBunuioe  hy  an  authoriied 
agent  of  the  company  is  a  waiver,  binding  on  the  company,  of  a  forfeiture 
for  violation  of  a  condition  against  residing  in  a  restricted  district  where 
Buch  violation  is  known  to  the  agent  at  the  time  of  the  receipt  of  the  pre- 
mium. 

Where  the  agent  of  a  life  insurance  company  is  authorized  to  receive  applica- 
tions  from  policyholders  for  permits  to  reside  in  restricted  territory,  and  to 
receive  money  therefor,  but  is  not  authorized  to  grant  such  permits,  and, 
by  his  acts  and  representations,  a  policyholder  is  induced  to  believe  that, 
on  the  payment  of  the  money  for  a  permit,  it  was  granted,  ^he  company  is 
•stopped  from  denying  the  force  of  such  a  permit. 

k  policyholder  in  a  mutaal  insurance  company  is  presumed  to  know  sueh 
lulee  as  are  contained  in  the  charter  and  by-laws,  but  not  the  business  regn* 
Zations  and  instructions  to  agents  adopted  by  the  officers  of  the  oompsay. 
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AonoK  on  a  policy  of  insurance  for  12,500  iflsued  September 
10, 1862,  by  defendant,  The  ^tna  Life  Insurance  Company,  upon 
the  life  of  Edmond  Walsh,  husband  of  plaintiff  It  appears  from 
the  copy  of  the  policy,  set  out  in  the  petition,  that  the  insurance 
was  effected  on  the  following  condition:  ^^that  in  case  the  said 
Edmond  Walsh,  ♦  ♦  ♦  shall,  without  the  consent  of  this  com- 
pany previously  obtained  and  indorsed  upon  this  policy  ♦  *  ♦ 
yisit  those  parts  of  the  United  States  which  lie  south  of  the  thirty- 
sixth  degree  of  north  latitude,  between  the  first  of  June  and  the 
fibrst  of  November,  ♦  *  ♦  this  policy  shall  be  void,  null,  and  of 
no  effecf  The  petition  alleges  that  said  Edmond  Walsh  died  on 
the  23d  of  October,  1867,  in  the  city  of  Vicksburg,  Miss.,  after  hav- 
ing obtained  a  permit  to  reside  in  the  restricted  district,  during  the 
time  limited,  that  annual  renewal  receipts  were  given  by  the 
agent  of  the  company,  from  the  date  of  the  policy  up  to  and  includ- 
ing the  year  1867,  when  Walsh  died.  The  last  receipt  given  was  as 
follows : 

"  uEtka  Lifb  Iksurajtcb  Co.,  of  Hartford,  Coknecticut. 

"Assets  January  1, 1867,  $4,401,823.05. 

**  Received  from  E.  Walsh,  fifty-four  90-100  dollars  premium,  due 
September  10, 1867,  on  policy  No.  641,  insuring  12,500,  for  twelve 
months,  ending  on  the  10th  day  of  September,  1868,  at  noon. 

''Not  binding  until  countersigned  by  W.  F.  Kidder,  agent  at 
Davenport,  Iowa. 

«*  Premium  154.90.  "T.  0.  En^ders,  Secretary. 

"  W.  R  Kidder,  AgetiL" 

Plaintiff  exhibited  the  following  receipt,  after  averring  that  verbal 
as  well  as  written  consent  was  obtained  of  defendant  for  Walsh  to 
pass  south  of  latitude  36  degrees,  between  the  first  days  of  June 
and  November : 

**Dayenport,  Iowa,  October  2, 18G7. 

**  Received  of  Mrs.  Annie  Walsh,  wife  of  Edmond  Walsh,  insured 
onder  policy  No.  641,  in  ^tna  Life  Insurance  Company  of  Ilart- 
ford,  Connecticut,  the  sum  of  125,  being  the  extra  premium  on  said 
policy  for  residence  in  the  southern  restricted  territory. 

"  W.  F.  Kidder,  Agents 
"  Davenport,  Iowa.* 
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It  was  also  averred  that  the  company  issued  and  forwarded  to 

plaintiff  October  10,  1867,  after  knowledge  of  Walsh's  residence  in 

the  South  for  a  long  time  j^revious  to  October  1, 1868,  the  following 

permit : 

"  iETKA  Life  Insurance  Company,  } 
Hartford,  Conn.,  Nov.  1, 1867.     J 

"Policy  No.  641.  The  insured,  E.  Walsh,  of  Davenport,  Iowa, 
is  hereby  permitted  to  pass  by  I'outes  of  })ublic  travel,  and  in  the 
usual  modes,  and  reside  in  any  part  of  the  United  States  until  June 
1,  1808,  without  prejudice  to  his  policy. 

"-^TNA  Life  Insurance  Company, 

"  T.  0.  Enders,  Secretary:' 

The  answer  denied  the  power  of  Kidder  to  bind  the  company  by 
the  receipt  of  October  2, 1867,  and  averred  that  the  permit  signed 
by  Enders  was  not  intended  to  confer  any  right  upon  Walsh  to  go 
or  be  south  until  its  date,  November  1,  1867.  The  answer  also 
denied  many  other  things  not  material  to  state  here  and  set  up 
that,  the  company  being  "  mutual,"  plaintiff  was  bound  to  know 
the  rules  of  the  company  relative  to  granting  permits.  The  verdict 
and  judgment  were  for  plaintiff.    Defendant  appealed. 

Cook  &  Drury,  for  appellant  The  holder  of  a  policy  in  a 
mutual  company  is  bound  to  know  the  powers  of  local  agents 
Ti'eadway  v.  Hamilton  Im,  Cb.y  29  Conn.  68;  Mitcliell  v.  Lycoming 
Lis,  Co,,  51  Penu.  St.  402;  Coles  v.  Iowa  State  Mutual  Ins.  Co,,  18 
Iowa,  425, 431 ;  Hale  v.  Mechanic^  Ins.  Co.,  6  Gray,  169 ;  Brewer  v. 
Clielsea  Mutual  Ins.  Co.y  14  id.  203 ;  Baxter  v.  The  saniSy  1  Allen, 
294;  Tebbetts  X.  Hamilton  Mutual  Lis.  Co,y  3  id.  569.;  Moulrey  y. 
Shaicmut  Lis.  Co.,  4  id.  116  ;  Murphy  v.  People's  Mutual  Ins.  Co.^ 
7  id.  239 ;  Evans  v.  Trimountain  Mutual  Ins.  Co.,  9  id.  329. 

Martin  i&  Murphy,  for  appellee.  The  fact  that  the  permit  was 
post-dated  did  not  prevent  its  efficacy  from  the  time  of  its  delivery. 
Woodman  v.  Coolbroth,  7  Greenl.  181 ;  Frisby  v.  McCarty,  1  Stem. 
Petr.  61 ;  2  Stark.  Ev.  272  (6th  Am.  ed.) ;  Verplank  v.  Sterry,  12 
Johns.  551;  Souverly  v.  Arden,  1  Johns.  Ch.  240;  Chess  v.  Chess,  1 
Penn.  32 ;  McKiymy  v.  Rhoads,  5  Watts,  344 ;  2  Bishop's  Ev.  (4th 
Am.  ed.)  660  and  notes. 

"  Notice  to  an  agent  of  a  forfeiture  is  notice  to  the  company." 
Sykes  v.  Perry  Co,  Ins.  Co,,  34  Penn.  79 ;  Keenan  v.  Insurance  Co.^ 
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12  Iowa,  126 ;  McEweti  y.  Montgomery  Co.  Ins.  Co.y  5  Hill,  101 ;  Peoria 
Ins.  Co.  Y.  HdO,  12  Mich.  202 ;  Vide  y.  Oermanxa  Ins.  Co.,  26  Iowa,  9. 
There  was  a  waiYer  of  the  forfeiture.  Wing  y.  Harvey ,  27  Eng.  Law 
ft  Eq.  140 ;  Beal  y.  Insurance  (7o.,  16  Wis.  246 ;  Sykes  y.  Perry  Oo. 
Ins.  Co.,  34  Penn.  79 ;  Sheldon  y.  Conn.  Mutual  Ins.  Co.,  25  Conn. 
207 ;  Ke&nan  y.  Mo.  Ins.  Co.,  12  Iowa,  131 ;  Bank  of  United  States 
Y.  DamSy  2  Hill,  451;  Viele  y.  Oennania  Ins.  Co.,  26  Iowa,  9; 
McOuire  y.  ^tna  Ins.  Co.,  Snp.  Ot  HL,  Chicago  Legal  News,  June 
11, 1870. 

Beck,  J.  I.  The  issaes  presented  in  this  case  inYoNe  questions  as 
to  the  liability  of  defendant  by  reason  of  the  payments  and  receipts 
set  out  in  the  petition.  Unless  these  transactions  bind  defendant, 
there  can  be  no  recoYery.  The  acts  of  the  agent  of  defendant,  in 
connection  with  these  payments,  are  but  incidents  thereofl 

In  the  consideration  of  these  questions  we  will  find  it  more  con- 
Yenient,  and  our  labor  will  be  accomplished  more  speedily,  to  discuss 
them  in  the  order  suggested  by  the  nature  of  the  case  and  the 
issues  presented,  rather  than  by  following  the  course  pursued  in  the 
presentation  of  the  case  by  counsel. 

Our  first  inquiry  relates  to  the  authority  of  the  agent  to  bind 
defendant  by  his  acts,  as  set  out  in  the  petition.  It  is  not  disputed 
that  the  agent  was  clothed  with  authority  to  receiye  money  paid  as 
premiums  for  the  renewal  of  policies,  or  as  the  annual  premiumi 
thereon,  and  sums  charged  as  extra  premiums  on  account  of  per- 
mits to  reside  in  territory  falling  within  the  restrictions  of  the 
policy.  Receipts  for  annual  premiums,  signed  by  the  proper  o£3cer 
of  defendant,  were  furnished  to  him,  which  he  countersigned  and 
deliyered  upon  receiYing  payments.  The  form  and  manner  of 
deliYcring  the  receipts,  issued  on  account  of  premiums  for  permits, 
do  not  so  clearly  appear.  The  agent  was  not  empowered  to  fix  or 
change  the  rates  of  annual  premiums,  nor  the  premiums  for  per- 
mits ;  nor  was  he  allowed  to  grant  and  issue  these  permits  for  resi- 
dence in  forbidden  regions.  These  duties  were  discharged  by  othei 
officers  of  defendant  There  can  be  no  doubt,  howeYer,  that  the 
agent  was  authorized  to  receiYe  money  upon  applications  for  per- 
mits, and  issue  receipts  therefor,  which  were  not  in  the  nature  of  a 
contract  allowing  the  priYilege  sought,  but  simply  acknowledging 
the  payment  of  the  money  for  the  purpose  indicated.  The  power 
to  receive  and  receipt  for  the  money  upon  the  application,  and  ir 
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adrance  of  the  permit,  is  an  incident  of  his  anthority  to  receive 
applications  for  that  pnrpose.  His  authority  to  receive  premiums 
generally,  including  extra  premiums,  covers  this  power.  The  receipt 
of  the  extra  premium  by  the  agent,  upon  the  application  for  an 
extension  of  the  privileges  of  the  policy,  and  the  execution  of  an 
acknowledgment  thereof,  were  within  the  limits  of  his  authority. 
But  these  acts  of  the  agent  did  not,  of  themselves,  create  a  contract 
in  the  nature  of  a  permit.  Without  more,  no  such  contract  could 
be  established. 

The  receipt  of  the  agent  given  for  the  premium  paid  on  account 
of  the  permit,  if  executed  and  delivered  after  the  suit  was  com- 
menced, and  after  he  ceased  to  be  the  agent  of  the  company,  would 
not,  of  itself,  bind  the  defendant.  But  this  fact,  if  it  were  estab* 
iished,  could  not  prevent  the  fact  of  the  payment,  and  the  purposes 
for  which  it  was  made,  being  proved  by  other  proper  evidence.  If 
the  money  was  paid  for  the  purpose  of  securing  the  permit,  the  fact 
that  the  receipt  therefor  was  improperly  issued  by  one  having  no 
authority  so  to  do,  because  of  the  termination  of  the  agency  before 
its  execution,  will  not  render  inoperative  the  payment  and  preclude 
proper  proof  thereof. 

It  will  be  convenient  in  this  connection  to  consider  the  effect  of 
the  permit  signed  by  the  secretary  of  the  company  and  dated  No- 
vember 1,  1867.  If  this  instrument  was  issued  upon  the  applica- 
tion of  plaintiff  in  consequence  of  the  payment  of  the  money  to  the 
agent,  with  the  intention  of  extending  the  privilege  sought  thereby, 
it  would  clearly  operate  from  the  date  of  its  delivery  and  not  from 
the  date  it  purports  to  bear.  By  the  act  of  post-dating  an  instru- 
ment, intended  to  secure  a  present  right,  its  effect  and  operation,  in 
accordance  with  the  intention  of  the  parties  thereto,  are  not 
destroyed. 

The  fourth  and  fifth  instructions  given  by  the  court,  to  which 
objections  are  made  by  defendant,  are  in  harmony  with  the  views 
we  have  thus  far  expressed,  and  are,  therefore,  in  our  opinion,  cor- 
rect expressions  of  the  law. 

By  the  terms  of  the  policy,  residence  of  the  party  whose  life  was 
insured,  south  of  the  thirty-sixth  degree  of  north  latitude,  is  forbid- 
den, and  the  violation  of  this  condition,  it  is  declared,  renders  the 
policy  void.  A  forfeiture  by  reason  of  the  violation  of  this  restric- 
tion may  be  waived,  and  acts  of  the  defendant,  inducing  plaintiff  to 
believe  that  the  condition  was  dispensed   with,  or  the  forfeiture 
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waived,  will  be  sufficient  to  establish  a  waiver.  Viele  v.  Oermania 
Ins.  Co.f  26  Iowa»  9. 

It  has  been  frequently  held  that  the  receipt  of  premiums  upon  a 
policy,  after  the  act  which  otherwise  would  work  a  forfeiture,  u 
a  waiver  thereof!  North  Berwick  Co.  v.  New  Engla^id  F.  and  M.  Ins. 
Co.,  52  Me.  336 ;  Viall  v.  O&nesee  Mut.  Ins.  Co.,  19  Barb.  440 ;  Frost 
V.  Saratoga  MuL  Ins.  Co.,  5  Denio,  154;  Insurance  Co.  v.  Slochbower^ 
26  Penn.  St  199 ;   Wing  v.  Harvey,  27  Eng.  Law  and  Eq.  140. 

A  condition  in  a  life  policy  prohibiting  a  party,  whose  life  ia 
insured,  from  going  south  of  a  certain  degree  of  latitude,  is  deemed 
waived  by  the  knowledge  of  the  officers  of  the  insurance  company 
that  he  intended  to  go  south  of  that  line.  Bevin  v.  Conn.  Life  Ins. 
Co.,  23  Conn.  244.  So  the  knowledge  of  the  officers  of  an  insur- 
ance company  that  the  party  is  sick,  and  the  renewal  of  a  policy 
upon  his  life,  which  had  expired  by  non-payment  of  premiums,  is  a 
dispensation  of  a  condition  against  ill  health.  Buckbee  v.  U.  S.  Irts. 
and  Trust  Co.,*l^  Barb.  541.  In  support  of  this  point,  we  refer  to 
Viele  V.  Gennania  Ins.  Co.,  supra,  and  the  authorities  therein  cited. 

Did  the  agent  of  defendant  possess  the  authority  to  do  the  acts 
which  amount  to  a  waiver  or  dispensation  of  the  conditions  of  the 
policy,  restricting  the  deceased  to  a  residence  north  of  the  thirty- 
sixth  degree  of  north  latitude,  and  declaring  that  the  policy  shall  be 
void  in  case  of  the  non-payment  of  the  annual  premiums  when  they 
become  due? 

There  is  no  difficulty  here.  It  was  the  duty  of  the  agent  to  col- 
lect the  premiums,  both  annual  and  for  permits  to  reside  in  the 
south.  Keceipts  for  the  annual  premiums  were  furnished  him  by 
tlie  defendant,  to  be  countersigned  by  him,  and  delivered  upon  pay- 
ments being  made.  These  receipts,  when  delivered,  were  binding 
upon  the  company.  He  was  thus  intrusted  with  powers  of  consid- 
erable latitude,  and,  so  far  as  receiving  payments  and  thus  continu- 
ing or  renewing  policies,  they  were  quite  plenary.  The  defendant, 
by  intrusting  him  with  the  instruments  and  power  to  deliver  them, 
impliedly,  as  to  all  dealing  with  him,  clothed  him  with  authority  to 
receive  payments,  and  bound  the  company  by  his  acts  in  all  cases 
where  it  would  be  proper  for  the  defendant,  through  any  of  its  offi- 
cers, so  to  do.  If,  by  the  receipt  of  premiums  in  any  case,  the 
defendant  would  thereby  waive  the  conditions  of  the  policy,  pay- 
ment to  the  agent  in  such  a  case  would  have  that  effect.  The  reason 
is  obvious.    The  waiver  results  as  a  consequence  of  the  receipt  of 
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the  premiums,  which  operates  as  an  estoppel,  precluding  denial  of 
the  validity  of  the  policy.  Viele  y.  Oermania  Insurance  Co.,  supra. 
The  agent  being  authorized  to  receive  the  premiums,  the  waiver  fol- 
lows his  act  of  accepting  payment  thereof.  This  rule  is  just  and 
reasonable  in  its  practical  effects.  It  might  often  be  the  source  of 
gi^eat  wrong  to  i^ermit  the  agent  to  receive  the  money  of  those  deal- 
ing with  him,  yet  deny  that  his  act  in  receiving  it  binds  his  prin- 
cipal. The  company  would  be  in  a  position  to  receive  money  with- 
out incurring  any  obligation  in  return.  The  receipt  of  annual 
premiums  will  not  amount  to  a  dispensation  of  the  conditions  or  a 
waiver  of  forfeiture,  on  account  of  a  breach  thereof,  unless  the 
fact  of  the  breach  be  known  to  the  officers  of  the  insurance  com- 
pany, or  its  agent.  A  contrary  rule  would  deprive  the  company  of 
the  power  to  protect  itself  from  frauds  and  impositions.  The  views 
we  have  advanced  in  this  connection  are  substantially  expressed  in 
the  sixth  instruction  given  by  the  court  to  the  jury. 

The  seventh  instruction  given  by  the  court  is  to  the  effect  that, 
if  the  agent  had  no  authority  to  grant  permits  to  reside  in  the  south, 
which  was  known  to  the  plaintiff,  and  she  did  not  act  in  good  faith 
in  applying  to,  or  dealing  with,  the  agent  in  reference  to  the  per* 
mit,  in  that  case  plaintiff  cannot  recover  in  this  action.  This 
instruction,  which  is  the  ground  of  an  objection  by  defendant,  may 
be  considered  in  connection  with  the  eighth  given  by  the  court, 
which  is  substantially  as  follows :  A  member  of  a  mutual  insurance 
company  is  presumed  to  know  the  rules  of  the  company.  If  plain- 
tiff, in  dealing  with  defendant  in  her  efforts  to  procure  the  permit 
acted  upon  her  own  knowledge,  she  would  be  bound  by  the  rules 
of  the  company.  But  if  she  did  not,  in  fact,  possess  knowledge  of 
these  rules,  and  applied  to  the  agent  of  defendant  for  instructions 
in  order  to  procure  the  permit,  and,  following  his  instructions,  paid 
the  money  demanded  for  a  renewal  of  the  policy  and  for  the  permit, 
and  was  thus  left  to  rest  in  the  belief  that  the  agent  had  full  power 
to  act  in  the  premises,  and  that  the  permit  for  which  she  had  applied 
had  been  granted,  the  company  is  bound  by  the  acts  of  the  agent 
In  our  opinion  the  principle  of  these  instructions  cannot  be  ob- 
jected to  by  defendant. 

It  may  be  admitted  that  the  members  of  a  mutual  insurance 
company  are  presumed  to  have  Knowledge  of  the  articles  of  incor- 
poration and  by-laws  of  the  company.  It  is  so  ruled  in  Simeral  v. 
Dubuque  Mutual  fnsnrance  Co.,  18  Iowa,  319.    In  Coles  v.  Iowa 
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8tai0  Miiiual  Insurance  Oo^  id.  425,  and  other  authorities  cited  by 
defendant's  counsel,  it  is  said,  that  the  holder  of  a  policy  issued  by 
a  mutual  insurance  company  is  bound  to  know  the  rules  of  the 
company.  But  it  is  not  to  be  understood  by  use  of  the  woi^ 
^^  rules/'  that  reference  is  made  to  the  regulations  adopted  by  the 
o£Scers  of  the  company  in  regard  to  the  transaction  of  business, 
but  rather  such  rules  as  enter  into  the  constitution  of  the  company, 
as  provisions  of  its  charter  or  its  by-laws.  Rules  in  the  nature  of 
instructions  to  o£Scers  or  agents,  directing  the  discharge  of  their 
duties,  etc,  cannot  be  meant,  but  rather  the  rules  whereby  the  lia- 
bility and  rights  of  members  of  the  company  are  fixed,  which  are 
parts  of  the  laws  of  the  institution.  1  Phillips  on  Ins.,  253,  a; 
TVeadway  y.  Hamilton  Mutual  Ins.  Co.,  29  Conn.  68;  Baxter  y. 
Chelsea  Mutual  lire  Ins.  Co.,  1  Allen,  294;  Hale  y.  Mechanics^ 
Mutual  Fire  Ins.  Co.,  6  Gray,  169. 

It  does  not  appear  that  the  articles  of  incorporation  or  by-laws  of 
defendant  restricted  the  powers  of  agents  or  prescribed  the  duties 
to  be  performed  by  them.  Unless  it  so  appears,  the  rule  above 
stated  would  not  be  applicable  to  this  case.  In  this  respect  the 
instructions  last  noticed,  if  objectionable,  err  on  the  side  of 
defendant. 

The  other  principle  of  the  instructions  are  in  accord  with  the 
law.  The  defendant  cannot  be  permitted  to  escape  liability  from 
the  acts  or  representations  of  an  agent  in  the  course  of  its  business 
which  he  is  authorized  to  transact,  whereby  a  party  dealing  with  it 
IS  induced  to  pay  money  in  the  belief  that  he  will  receive  security 
in  return.  The  agent  of  defendant,  as  we  have  seen,  was  empowered 
to  receive  payments  made  to  defendant  in  the  course  of  its  business. 
The  plaintiff  could  well  rely  upon  the  representations  of  the  agent 
that  the  payment  to  him  was  the  regular  course  to  pursue  in  order 
to  obtain  the  permit  required.  If  the  acts  of  defendant  and  its 
agent  induced  the  belief  on  the  part  of  plaintiff  that  the  permit 
was  issued  upon  the  payment  of  the  money  to  the  agent,  defendant 
is  estopped  to  deny  it 

In  the  third  instruction  the  jury  were  informed  that  ^^  it  is  con* 
ceded  that  Walsh  went  south  at  a  time  when  he  was  authorized  to 
go'*  by  the  policy.  This  is  excepted  to  on  the  ground  that  the 
fact  stated  is  not  shown  by  the  record.  How  the  fact  was  conceded, 
the  instruction  does  not  state.  It  may  have  been  orally,  in  open 
court,  or  in  argument  to  the  jury,  or  in  other  ways  that  would 
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authorize  the  court  to  make  the  statement  The  fact  is  not  incoH«> 
sistent  with  the  record.  The  plaintiff^  having  excepted  to  the  state- 
ment of  fact  made  by  the  court,  should  be  abk  to  contradict  it  by 
the  record.  It  does  not  apj)ear  that  any  attempt  was  made  to  call 
the  attention  of  the  court  to  this  statement  or  to  correct  it,  if,  as  it 
is  claimed,  it  was  not  supported  by  the  fEU^ts.  It  will  be  obseryad 
that  it  is  not  an  attempt  to  state  the  effect  of  the  eTidence,  but 
rather  the  statement  of  a  fieu^t  admitted  by  the  parties.  We  must 
consider  that  the  court  was  warranted  in  making  it  by  an  admission 
of  the  fact,  of  which  he  had  proper  knowledge. 

A  certificate  of  the  State  auditor,  showing  the  authority  of  the 
agent,  was  admitted  in  eridence  against  defendant's  objection,  based 
on  the  ground  of  its  immateriality.  It  was  not  denied  that  the 
party  named  therein  was  the  agent  of  defendant.  Admitting  the 
evidence  to  be  immaterial,  we  have  failed  to  discover  that  it  did  or 
could  have  affected  prejudicially  defendant's  rights.  It  is,  therefore, 
not  an  error  that  requires  the  reversal  of  the  case. 

Certain  circulars  and  books,  purporting  to  have  been  issued  by 
defendant,  were  admitted  in  evidence,  defendant  objecting,  for  the 
reason  that  it  was  not  shown  that  plaintiff  had  knowledge  of  them, 
or  was  influenced  by  them  in  her  dealing  with  defendant.  This 
evidence  was  claimed,  for  that  reason,  to  be  immaterial.  We  under- 
stand these  documents  to  be  in  the  nature  of  publications  to  the 
world  of  the  rules  governing  defendant  in  the  transaction  of  its 
business,  and  for  that  reason  would  be  binding  upon  it,  though  not 
brought  to  the  knowledge  of  plaintiff.  They  were  therefore  admia* 
sible  in  evidence  without  the  preliminary  proof  which  defendant's 
counsel  insists  was  necessary. 

The  agent,  Kidder,  was  permitted  to  testify  that,  at  the  time  he 
received  the  extra  premium,  he  treated  the  payment  as  conferring 
permission  upon  Walsh  to  reside  in  the  south.  This  evidence  was 
objected  to,  because  it  is  the  expression  of  an  opinion  as  to  the  legal 
effect  of  the  payment  made  to  him,  and  because  he  had  not  the 
authority  to  grant  the  permit  in  question,  nor  to  determine  what 
would  constitute  one.  The  evidence  is  not  the  statement  of  an 
opinion,  but  of  a  fact,  and  the  agent's  authority  could  have  no  bear> 
ing  upon  it  The  issue  was  presented  whether  the  defendant  is 
estopped  by  its  acts  and  the  acts  of  its  agent,  in  treating  the  con- 
ditions of  the  policy  as  dispensed  with,  from  setting  up  a  breach  of 
these  conditions  as  a  defense  to  the  action.    The  evidence  com- 
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plained  of  establishes  these  acts  so  far  as  the  agent  is  concerned. 
1:1  our  opinion  it  was  properly  admitted. 

An  ofScer  of  defendant  testified  that,  on  account  of  yellow  fever 
prevailing  in  the  south,  they  would  not,  at  the  time,  grant  permits 
for  residence  there.  This  evidence  was  properly  excluded.  It 
assigns  a  reason  for  a  general  course  of  business,  and  does  not  state 
facts  which  would  enable  the  jury  to  determine  the  issues  in  the 
case,  which  were  whether  the  conditions  of  the  policy  were  waived 
by  a  special  contract,  by  a  permit,  or  by  the  acts  of  the  defendant 
and  its  agents  in  treating  them  as  dispensed  with.  It  does  not 
follow  that  the  defendant,  because  generally  permits  were  refusedi 
did  not  issue  one  in  this  case,  or  waive  the  condition  of  the  policy 
requiring  it. 

It  is  claimed  that  the  verdict  is  not  supported  by  the  evidence. 
Upon  this  point  there  may  exist  a  doubt.  We  cannot  interfere  with 
the  verdict  unless  it  appear  that  it  was  not  the  result  of  a  fair  and 
intelligent  exercise  of  the.  judgment  and  conscience  of  the  jury. 
We  cannot  so  regard  it. 

We  have  examined  all  the  points  made  by  counsel  with  the  care 
demanded  by  the  importance  of  the  case,  and  the  ability  exhibited 
in  its  argument,  and  are  satisfied  that  the  judgment  of  the  district 
oourt  should  be 

AfffHMi* 


WiLLKiBuro,  appellant,  v.  McGaughxt. 

1 80  Iowa,  106.) 
CkmUmeUcm  of  eorUraet.    Parci  eMenee. 

The  words  of  written  InfltramentB  are  to  be  onderBtood  in  their  plain,  ordinary 
i^id  popular  sense,  nnlese  they  are  appwrenUy  used  in  some  new,  technical 
or  peculiar  sense. 

In  an  action  upon  a  written  contract  for  the  sale  of  hogs,  to  be  ''  delivered  at 
Washington,  Iowa,  at  H.  Willmering's  option,  by  giving  ten  dajs'  notice  at 
any  time  in  June,"  held  (1),  that  parol  evidence  was  not  admissible  to  show 
how  such  contracts  were  understood  by  stock  dealers,  to  which  class  the  parties 
belonged ;  and  (2),  that  the  contract  obliged  defendant  to  make  the  delivery 
during  the  month  specified,  without  notice ;  and  that  the  giving  of  notice  to 
deliver  on  a  particular  day  was  at  plaintiff's  option. 

T0L.VI.  — 85 
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AoTiOK  by  Willmering  against  McGaaghej  upon  the  following 
contracts : 

"  Muscatine,  February  28, 1868. 

^^  I  hare  sold  this  day  to  Harmon  Willmering  fifty  good,  smooth 
bogs,  no  piggy  sows  in  the  lot,  at  six  -j^  dollars  (16.50)  per  hun- 
dred pounds,  average  to  be  two  hundred  and  fifty  pounds,  deliyeied 
at  Washington,  Iowa,  at  H.  Willmering's  option,  by  giving  ten  (10) 
days'  notice  at  any  time  in  June.  Paid  on  contract  fifty-three  dol- 
lars (153),  the  balance  of  money  to  be  paid  on  delivery  of  the  hogs. 
i  fJJSS  \  ^igned)  "Robert  McOauohet, 

"  Muscatine,  February  28, 1868. 

"  I  have  sold  this  day  to  Herman  Willmering  one  hundred  and 
ten  hogs,  good,  smooth,  fat  hogs,  no  piggy  sows  in  the  lot,  average 
not  less  than  two  hundred  and  seventy-five  (275  lbs.),  at  five  dollars 
fifty  cents  (15.50)  per  hundred,  to  be  delivered  at  Washington,  Iowa, 
at  Willmering's  option,  by  giving  ten  days'  notice  any  time  in 
December,  1868.  Paid  five  dollars  (15.00)  on  contract,  the  balance 
when  hogs  delivered. 

f  ^iu^""'  \  (Signed)  **  Robert  McGaughet. 

(  oiSSia.  )  "H.  Willmering." 

The  defendant  pleaded  among  other  things  that  the  plaintiff 
never  gave  the  notice,  and  that  the  defendant  was  thereby  excused 
from  delivering  the  hogs.  The  remaining  facts  appear  in  the 
opinion.  The  verdict  and  judgment  were  for  defendant.  Plaintiff 
appealed. 

Bennett  d  Wheeler  and  E.  £  W.  Scofieldf  for  appellant. 

Patter  eon  £  Reinhart,  for  appellee. 

MiLLEB,  J.  I.  On  the  trial  plaintiff's  counsel  called  **  H.  Will- 
mering, a  competent  witness,  and  offered  to  prove  by  him  that  the 
defendant  was  a  dealer  in  stock,  and  understood  the  meaning  of  th« 
phrases  and  terms  used  by  men  in  that  peculiar  business,  and 
offered  to  prove  further  by  him  how  such  contracts  were  understood 
by  stock  dealers,  to  which  class  plaintiff  and  defendant  belong. 
That  by  the  said  class  of  dealers,  contracts  written  and  worded  as 
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these,  upon  which  suit  was  brought  in  this  case,  were  understood 
as  follows: 

^'That,  if  the  buyer  did  not  declare  his  option  or  fix  the  time 
when  the  stock  should  be  deliyered,  then  the  seller  was  understood 
as  contracting  that  the  stock  should  be  delivered  upon  the  last  day 
fixed,  or,  as  in  this  case,  upon  the  last  days  of  the  months  named ; 
and  that  defendant  thus  understood  the  contracts/^  To  which  the 
defendant  objected,  and  the  eyidence  was  excluded.  Plaintiff 
excepted  and  assigns  this  ruling  as  error. 

The  appellant  cites  us  to  authorities  holding  that  testimony  of 
experts  may  be  receiyed  to  aid  the  court  in  reading  a  written  instru- 
ment 1  Greenl.,  g  280 ;  and  that,  if  a  contract  refers  to  principles 
of  science  or  art  or  uses,  the  technical  phraseology  of  some  profes- 
sion or  occupation,  or  common  words  used  in  a  technical  sense,  their 
exact  meaning  may  be  shown  by  the  testimony  of  experts.  2  Pars, 
on  Gont  492,  n  (b)  5th  ed.  These  rules  are  elementary  and  well 
established.  But  it  is  equally  well  settled  that  the  terms  of  every 
written  instrument  are  to  be  understood  in  their  plain,  ordinary 
and  popular  sense,  unless  they  have  generally,  in  respect  to  the  sub- 
ject -matter,  as  by  the  knowledge  of  trade  or  the  like,  acquired  a 
peculiar  sense  distinct  from  the  popular  sense  of  the  same  words; 
or  unless  the  context  evidently  points  out  that  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention  of  the 
parties,  it  should  be  understood  in  some  other  peculiar  sense.  1 
Greenl.  Ev.,  §  278. 

"  When  a  new  and  unusual  word  is  used  in  a  contract,  or  when  a 
word  is  used  in  a  technical  or  peculiar  sense,  as  applicable  to  any 
trade  or  branch  of  business  or  to  any  particular  class  of  people,  it  is 
proper  to  receive  evidence  of  usage  to  explain  and  illustrate  it ;  and 
that  evidence  is  to  be  considered  by  the  jury ;  and  the  province  of 
the  court  will  then  be  to  instruct  the  jury  what  will  be  the  legal 
effect  of  the  contract  or  instrument,-  as  they  shall  find  the  meaning 
of  the  word  modified  or  explained  by  the  usage.  But  when  no  new 
word  is  used,  or  wh^n  an  old  word,  having  an  established  place  in 
the  language,  is  not  apparently  used  in  any  new,  technical  or  pecu- 
liar sense,  it  is  the  province  of  the  court  to  put  a  construction  upon 
the  written  contracts  of  parties,  according  to  the  established  usage 
of  language,  as  applied  to  the  subject-matter.*'  Baton  v.  Smith,  20 
Pick.  150;  Brown  v.  Orlandy  36  Me.  376;  Bumliam  v.  Allen,  1 
Gray,  496. 
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Words  Tv4iiefe  do  not  of  themseljes  denote  that  they  are  naed  in 
B  technical  sense  are  to  have  their  plain,  popular,  obvious  and  satu- 
ral  meaning.    6  Watts  &  Serg.  114. 

In  the-  case  of  Pilmer  t.  The  Branch  of  the  SMe  Bank  at  Dm 
Moinefy  16  lowai,  321,  cited  by  appellant,  this  court  held  iliat  paiol 
^yidettee  was  admissible  to  show  the  peculiar  meaning  of  the  term 
^currency,'*  in  which  a  draft  was  payable. 

It  was  so  held  upon  the  ground  that  the  term  ^'currency  ^  is  ^'fiur 
from  haying  a  settled,  fixed  and  precise  meaning."  So,  also,  in 
the  case  of  Thompson  t.  Sloan,  23  Wend.  71,  parol  evidence  was 
admitted  to  show  that  Canada  money  was  understood,  at  Buffalo,  to 
mean  bills  of  the  Canada  banks.  In  this  case,  also,  it  being  uncer- 
tain what  species  of  money  —  bank  bills  or  coin — was  meant  by 
the  parties,  evidence,  showing  the  sense  in  which  the  term  was  under- 
4Btood  in  the  particular  locality  where  the  contract  was  made,  was 
held  properly  admitted. 

But  in  the  case  before  us  no  technical  words  are  used,  nor  do  the 
words  used  denote  that  they  are  used  in  a  technical  sense,  nor  is 
there  any  uncertainty  or  ambiguity  in  any  of  the  words.  Indeed,  it 
was  not  claimed  that  any  word  in  the  contract  had  a  signification 
among  ^^  stock  dealers  "  differing  from  their  ordinary  and  well  under- 
stood meaning,  but  the  effect  of  the  evidence  offered  was  to  show 
what  the  legal  effect  of  the  contract  was  understood  to  be  among 
stock  dealers.  This,  we  believe,  is  further  than  ever  the  rule  has 
been  held  applicable. 

II.  The  next  error  assigned  is  the  giving  of  certain  instructions 
by  the  court,  and  the  refusal  to  give  instructions  asked  by  the  plain- 
tiff. 

The  instructions  asked  by  plaintiff  and  refused  are  as  follows: 

1.  ^  These  contracts  are  mutual  and  equally  binding  on  both  par- 
ties. Plaintiff  only  reserved  the  option  of  having  the  hogs  delivered 
any  time  during  the  months  named,  by  giving  ten  days'  notice;  bu^ 
if  no  notice  was  given,  the  hogs  should  have  been  delivered  on  the 
last  day  of  the  month  named. 

2.  **  According  to  these  contracts,  one  lot  of  hogs  was  to  be  deliv- 
^ed  in  the  month  of  June  and  one  in  the  month  of  Decemberj 
plaintiff  only  reserving  the  right  of  fixing  the  time  in  each  month 
if  he  chose  to  do  so ;  if  he  did  not,  then  it  was  defendant's  privi- 
lege  and  duty,  under  the  contract,  to  deliver  them  on  the  last  day 
x>f  the  month*'' 
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The  court  instructed  the  jury,  in  the  charge,  that 
^' Under  these  contracts  which  have  been  o&red  in  evidence, 
plaintiff  cannot  recover  unless  he  gave  the  defendant  notice  of  the 
time  when  he  wanted  the  hogs  delivered,  except  you  should  f  nd 
that  defendant  had  given  plaintiff  to  understand  that  he  had  aban- 
doned the  contract  or  would  not  perform  it,  or  that  it  was  out  of 
hifi  power  to  do  so,  or  you  find  that  it  was,  in  fact,  out  of  his  power 
to  have  perfoimed  the  contract  If  this  was  the  case,  then  plaintiff 
would  have  been  excused  from  giving  the  notice,*' 

In  refusing  the  instructions  asked  and  by  giving  the  above  there 
was  error.  By  the  terms  of  the  contracts  it  was  the  defendant's 
duty  to  deliver  the  hogs  at  the  place,  and  at  iBome  time  within  the 
months  named,  the  plaintiff  having  the  option  to  fix  the  particular 
dates  of  delivery,  by  giving  ten  days'  notice  to  the  defendant  If  no 
such  notice  was  given,  the  defendant  was  not  thereby  released  from 
his  obligation  to  deliver  the  hogs  within  the  specified  months. 
The  notice  was  not  a  condition  precedent,  and  yet  such  is  the  con- 
struction given  to  the  contracts  by  the  court  below,  unless  such 
notice  was  waived  or  excused  by  the  act  of  the  defendant 
The  court  further  instructed  the  jury  as  follows : 
"  If  you  fiind  that  defendant's  letter  of  May  7, 1868,  which  haa 
been  produced  in  evidence,  was  received  by  plaintiff  and  not  replied 
to  by  him,  and  that  there  was  no  other  communication  between  the 
parties  in  reference  to  the  performance  of  the  contract,  and  no  other 
iaots  as  to  defendant's  willingness  or  ability  to  perform  the  conti'act 
have  been  established  except  what  is  disclosed  in  said  letter,  then 
plaintiff  had  no  sufficient  cause  for  not  giving  notice  of  the  time  at 
which  he  desired  the  hogs  to  be  delivered." 
The  following  is  the  letter  referred  to : 

"fWASHiXGTOK,  May  7, 1868. 
**  Mr.  H.  WiLLMBMKO : 

**  Dear  Sir — I  am  very  sorry  to  inform  you  of  my  misfortune.  I 
have  lost  all  that  1  have  got  by  speculation,  and  am  not  able  to  ful- 
fill my  contracts  with  you,  for  I  have  not  got  the  money  to  buy  five 
hogs.  Every  thing  I  have  got  has  gone  for  debt,  and  you  will,  as  a 
friend,  pity  me  in  my  misfortune  and  send  me  those  contracts  that 
f  on  have  got,  and  I  will  try  and  send  you  the  money  yon  paid  me 
a  I  can.  Tours  truly, 

( Signed )  Robert  MgOauohey." 
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This  instruction  was  also  erroneons.  It  assumes  that  the  defend* 
ant  was  under  no  obligations  to  deliver  the  hogs  unless  the  plaintiff 
gave  him  ten  days'  notice  to  do  so,  and  then  directs  the  jury  that 
til  is  letter  of  the  defendant  to  the  plaintiff  of  itself,  if  received,  did 
rot  excuse  the  plaintiff  from  giving  such  notice.  Whether  the 
receipt  of  the  letter  by  the  plaintiff  would  have  excused  him  from 
giving  notice  in  case  he  was  bound  to  do  so  we  do  not  determine, 
for  we  hold  that  the  contract  obliged  the  defendant  to  make  the 
delivery,  during  the  specified  months,  without  notice ;  that  the  gir- 
ing  of  notice  to  deliver  on  particular  days  was  at  the  plaintiff's 
option. 

For  the  errors  mentioned  the  judgment  is  reversed  and  a  new 
trial  ordered. 

Reversed. 

Nora.— See  DonUy  t.  TIndaXk  5  Am.  Bep.  284,  and  note.  Where  phnsee  or  terme 
need  In  a  oontraot  have  acquired,  by  the  custom  of  the  locality  or  the  usage  of  trade,  a 
peculiar  slffnlflcatlon,  parol  evidenoe  may  be  glYcn  to  explain  thla,  whether  the  words 
or  phrases  be  In  tbemselYes  apparently  ambiguous  or  not.  But  there  Is  a  distinction 
between  arplanatlan  and  eontmdietion— that  Is,  between  showing  a  meaning  in  har- 
mony with  the  intention  of  the  parties,  though  different  from  the  appcarent  meaning 
and  a  meaning  different  from  that  which  they  actually  Intended. 

In  Chaurand  t.  Angentine,  Peake,  43,  Lord  KsinroN  admitted  commercial  men  to 
tttttify  that  the  expression  *Mn  the  month  of  October,'*  as  used  in  an  Insurance  pol« 
Icy  to  denote  the  time  of  sailing  of  a  vessel,  were  generally  understood  tM>  signify  thai 
the  yessel  would  not  sail  until  some  time  between  the  25th  of  the  month  of  October 
and  the  1st  or  2d  of  the  succeeding  month. 

In  Oxitiran  ▼.  Retherg^  8  Bsp.  N.  P.  121  (1800),  an  action  for  demurrage,  parol  evldenoe 
was  received  by  Lord  Bux>N,  to  show  that  the  phrase  "to  be  discharged  in  fourteen 
days,**  In  a  bill  of  lading,  meant  working  days,  and  did  not  Include  Sundays  nor  ou^ 
tom-house  holidays. 

In  Coil  V.  Commercial  Inauranee  Company^  7  Johns.  885  (1811),  parol  evidence  was  held 
admissible,  to  show  that  sarsaparllla  was  not  a  ^  root  **  within  the  meaning  of  a  policy 
of  Insurance. 

Noxon  V.  Atkint^  8  (Tamp.  200  (1812),  was  an  action  on  a  policy  of  Insurance  on  gooda 
on  ship-board,  ^*at  and  from  the  ship's  lading  port  or  ports  in  Amelia  Island  to  Lon> 
don.**  Amelia  Island  lies  near  the  mouth  of  the  river  St.  Mary*s,  and  has  no  port. 
Further  up  Is  Tlgre  Island,  where  ships  generally  took  on  cargo.  Having  loaded  at 
Tlgre  Island,  they  drop  down  to  Amelia  Island,  where  the  Spanish  governor  lived,  and 
there  paid  duties  and  obtained  clearances.  This  course  was  pursued  by  the  ship  In 
question.  It  was  contended  that  the  policy  did  not  attach,  but  Lord  BLUuniORonOB 
held,  that  It  was  a  question  for  the  Jury,  **  whether  there  had  been  a  loading  at  Amelia 
Island,  withlu  the  meaning  of  the  parties  when  the  policy  was  effected.  Strictly  and 
locally  there  has  been  no  loading  at  Amelia  Island.  But  It  Is  possible  that,  in  meroaii* 
tile  contracts,  Amelia  Island  may  denominate  a  region  in  which  Tlgre  Island  is  com- 
prehended. *  *  *  xhe  question  here  will  be,  whether,  upon  the  evideuoe. 
this  caruo  can  be  said  to  have  been  loaded  at  Amelia  Island,  according  to  the  uiib«« 
of  such  voyages.  If  It  was,  the  policy  attached,  although,  literally  speaking,  no  part 
of  the  cargo  had  ever  been  upon  Amelia  Island.*'   The  plaintiff  had  a  verdict. 

^stor  V.  ITnlon  Inauranee  Cb.,  7  Cowen,  202  (1827),  was  an  action  on  an  Insurance  potlcf 
on  a  cargo  of  fur.   The  policy  contained  the  usual  memorandum,  by  which. 


DECEMBER  TEEM,  1870.  gTQ 

Willmering  ▼.  McGaughej. 

•ther  things,  aMng  and  htdei  and  all  other  artlclM  perishable  In  their  own  nsture  were 
warranted  free  from  aTer&ce  unless  general.  The  goods  were  damaged  by  sea  water, 
owing  to  wreok,  and  sold  for  half  price.  The  plaintiff  offered  to  show  by  parol  that* 
by  the  understanding  of  the  trade  In  the  olty  of  New  York,  fun  are  not  considered  to 
bo  embraced  within  the  meaning  of  the  term  tMn»  and  hides,  the  latter  being  those 
where  the  thin  constitutes  the  chief  value,  and  the  former  those  whose  value  Is  In  the 
far.  The  evidence  was  admitted,  under  objection,  and  the  plaintiff  had  a  verdict  for 
a  total  loss,  which  was  sustained. 

In  AUsort'*8  Admtnidraton  v.  Marykmd  Inturanee  Co^  %  QllL  and  Johns.  196  (VSO\  aa 
action  on  a  policy  of  Insurance,  It  was  held  that  evidence  was  competent  to  show, 
whether,  according  to  the  custom  and  usage  of  Insurance  companies,  the  word 
**  cargo  **  would  be  deemed  to  cover  live  stock. 

In  Barger  v.  Caldwell,  2  Dana,  VB9  (1884),  which  was  an  action  by  an  apprentice  against 
his  master  for  falling  to  teach  him  his  trade,  the  Indenture  binding  the  defendant  to 
teach  him  the  **  art  and  mystery  of  the  tanning  business,"  the  question  put  by  the 
plaintiff  whether  the  apprentice  was  a  good  workman  In  currying  leather  was  held 
proper.  The  court  say :  **  The  term  *  tanning  *  will  Include  currying  or  not,  In  common 
parlance  or  In  contracts,  according  to  the  general  practice  of  any  community." 

In  Smith  V.  WUmm^  3  B.  and  Adol.  788  (18819,  parol  evidence  was  admitted  to  show  that 
the  word  **  thousand,"  as  applied  to  ^  rabbits,"  In  a  lease,  by  the  custom  of  the  country 
where  the  lease  was  made,  denoted  twelve  hundred.  The  court  say  that  words  de- 
noting quantity  are  to  be  understood  In  their  ordinary  sense,  unless  some  specUlc 
meaning  Is  given  to  them  by  statute  or  custom. 

In  dayton  v.  Qreg&m,  4  Nev.  and  Man.  800  (1886),  an  action  for  breach  of  covenant  In 
a  lease  of  coal  mines  to  get  the  whole  of  the  veins  of  coal  lying  under  certain  doses, 
**  not  deeper  than  or  below  the  level  of  the  bottom  of  the  mine,"  at  a  certain  plaooi 
evidence  was  received  to  show  that  by  the  miners  of  the  neighborhood  the  word  levA 
Is  used  In  a  certain  sense,  and  did  not  mean  horizontal  leveL  LnTija>Ai.B,  J.,  says :  **I 
do  not  think  this  Is  a  question  so  much  about  latent  ambiguity  as  It  Is  about  the  ooi^ 
•tnictlon  of  a  word  in  the  Bngllsh  language.  I  do  not  think  It  can  be  said,  that  In 
ordinary  language  the  word  "  level "  Invariably  means  **  horizontal,"  or  *'  horlsontal 
Ine."  It  Is  like  many  other  words  In  our  language  which  have  various  meanings, 
according  to  the  subject-matter  to  which  they  are  applied,  or  the  partiM  by  vfhomtheiy 
are  uaed.   The  same  word  may  have  twenty  different  meanings." 

BoweU  V.  Htntoiu  2  Bing.  (N.  C.)  668  (1886),  was  an  action  for  damages  for  breach  of 
contract  to  sell  seventy-five  barrels  of  mess  pork  of  Scott  &  Co.,  the  plaintiff  alleging 
that  the  pork  furnished  was  not  pork  manufactured  by  Scott  &  Ck>.,  and  claiming  that 
the  contract  called  for  pork  of  their  manufacture ;  the  defendant  claiming  on  the 
other  hand,  that  the  contract  was  satisfied  by  pork  coming  out  of  the  hands  of  Scott 
ii  Co.  On  the  trial,  evidence  was  received,  under  objection,  to  show  that  the  words 
*'of  Scott  &Co."  were  understood  In  the  pork  trade  to  mean,  *'  manufactured  by  Scott 
A;  Co."  The  plaintiff  had  a  verdict  which  was  sustained  on  review.  Ch.  J.  TIndal, 
after  giving  It  as  his  opinion  that  the  words  meant  **of  the  manufacture  of  Scott  & 
Co.,"  adds :  **Bat  admitting  that  this  is  left  In  doubt,  in  ail  mercantile  contracts  on 
which  doubt  arises,  It  is  usual  to  call  persons,  conversant  with  the  trade,  to  state  what 
Is  understood  by  the  disputed  expression."  This  view  was  concurred  In  by  Vauohn 
and  BoaANQuxT,  J  J. 

In  Schooner  Reeeide,  2  Sumner,  668  (1887),  Stort,  J.,  remarked  that  parol  evidence  may 
^be  admitted  to  ascertain  the  true  meaning  of  a  particular  word  or  of  particular 
words  in  a  given  Instrument,  when  the  word  or  words  have  various  senses,  some  com- 
mon, some  qualified  and  some  technical,  according  to  the  subject-matter  tu  which 
they  are  applied."  But  he  holds  that  a  usai^  of  packet  vessels  between  New  York 
and  Boston,  to  be  liable  only  for  damage  to  goods  caused  by  their  own  neglect,  cannot 
be  proved  as  against  a  bill  of  lading  excepting  only  dangers  of  the  seas. 

Sampeonv.  Ckuzam,  16  Ala.,  6  Port,  128  (1887).  Parol  evidence  received  to  show  that 
the  words  **  dangers  of  the  river,"  In  a  bill  of  lading,  are,  by  usage  and  custom  of 
verohants  and  others,  understood  to  Include  other  casualties  than  that  arising  from 
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water.  The  goods  In  question  were  destroyed  by  Are,  probably  caased  by  spontaneous 
combustion. 

Sptcer  ▼.  Cooper,  1 Q.  B.  Adol.  and  B.  N.  K.  404  (1841),  was  an  action  for  breach  of  con- 
tract by  which  the  defendant  agi^ed  to  sell  to  the  plaintiff  ^'  18  pockets  of  Rent  hop«, 
at  100s.'*  It  appeared  on  the  trial  that  a  ^  pocket  **  contained  more  than  100  cwt . ,  and, 
as  thd  report  says,  **the  defendant  proposed  to  deliver  the  hops  at  10(is.  for  such 
pocket ;  but  the  plaintiff  offered  parol  evidence  to  show  that  In  the  hop  trade  such  a 
contract  was  understood  to  mean  lOOs  per  cwt.  The  defendant's  counsel  objected  to 
the  receipt  of  this  evidence,  but  the  lord  chief  Justice  admitted  It,  givinir  leave  to 
move  for  a  nonsuit.  Verdict  for  plaintiff  on  both  Issues.'*  There  seems  to  be  an  error 
In  the  report.  It  cannot  be  that  the  plaintiff  objected  to  receiving  more  than  1  cwt. 
for  100s.  But  at  all  events,  the  verdict  was  sustained.  Chief  Justice  Dbnman  remark- 
ing: "In  this  case  the  contract  was  either  simply  *at  100s.*  inv^lch  case,  evidence  was 
admissible  to  explain  in  what  sense  the  words  are  used  In  the  trade ;  or  It  Is  a  perfect 
contract  at  *100b.  per  pocket ; '  In  which  case,  evidence  Is  admissible  as  to  the  sense  In 
which  the  trade  understand  the  word  '  pocket  *  so  used." 

In  Evans  v.  Pratt,  8  Mann,  and  Orang.  750  (1843)i  parol  evidence  was  held  admissible 
to  explain  the  meaning  of  the  words  **  across  a  country,"  in  an  agreement  for  a 
horse  race. 

Binton  V.  Locke,  5  Hill,  487  (1848),  was  an  action  on  a  contract  by  which  the  defend- 
ant had  promised  to  pay  the  plaintiff,  who  was  a  carpenter,  twelve  shillings  per  day 
for  every  man  employed  by  him  In  repairing  the  defendant's  house.  Parol  evidence 
was  held  admissible  to  show  that,  by  a  universal  usage  among  carpenters,  ten  hours' 
labor  constituted  a  dat/'s  toork.  So  that  the  plaintiff  was  entitled  to  charge  one  aiid 
one^fourth  day  for  every  twenty-four  hours  within  which  the  men  worked  twelve 
hours  and  one-half.  Bronson,  J.,  said :  **  Usage  can  neve^  be  set  up  In  contravention 
of  the  contract ;  but  when  there  Is  nothing  In  the  agreement  to  exclude  the  Infer- 
ence, the  parties  are  always  presumed  to  contract  In  reference  to  the  usage  o^  custom 
whl<di  prevails  In  the  particular  trade  or  business  to  which  the  contract  relates ;  and 
the  usage  is  admissible  for  the  purpose  of  ascertaining  with  greater  certainty  what 
was  Intended  by  the  parties.  The  evidence  often  serves  to  explain  or  give  the  true 
meaning  of  some  Word  or  phrase  of  doubtful  import,  or  which  may  be  understood  in 
more  than  one  sense,  according  to  the  subject-matter  to  which  It  is  applied." 

Grant  v.  Maddox,  15  Mees.  and  Wels.  797  (1840).  The  plaintiff  was  an  actress ;  the 
defendant  a  theatrical  manager.  A  contract  was  made  In  writing,  by  which  the 
plaintiff  was  to  perform  In  the  defendant's  theater  three  years  at  a  stipulated  sum 
per  week.  "On  the  trial  the  defendant  offered  evidence  to  show  that,  according  to 
the  underetandlng  and  custom  of  the  theatrical  profession,  under  an  engagement  to 
perform  for  one  or  more  years,  actors  were  never  paid  during  the  time  of  vacation, 
when  the  theater  was  dosed,  but  only  during  what  was  called  the  theatrical  season." 
The  plaintiff's  counsel  objected,  on  the  ground  that  It  went  to  explain  or  vary  an 
unambiguous  instrument.  But  the  court  received  the  evidence,  and  the  verdict  gave 
effect  to  it.  The  plaintiff  moved  for  a  new  trial  on  the  ground  that  the  evidence  was 
improperly  received.  On  the  argument  the  court  refused  a  new  trial.  Baron  Platt 
remarking  that  "  the  parol  evidence  amounted  to  nothing  more  nor  less  than  trans- 
lating the  contract." 

Bairton  v.  McKeltoay,  22  N.  J.  165  (1848),  was  an  action  on  a  contract  to  deliver  a  num- 
ber of  moms  multioaulis  trees,  of  "  not  less  than  one  foot  hi(fii,**  It  was  held  that  It 
might  be  shown  that,  by  the  universal  usage  and  custom  of  all  dealers  In  that  article, 
the  length  was  measured  to  the  top  of  the  ripe  wood,  rejecting  the  green.  Immature 
top.  Evidence  of  the  usage  was  rejected  at  the  trial,  and  a  new  trial  was  granted  for 
that  reason. 

ttrond  V.  JBHth,  H  Barb.  800  (1851),  was  an  action  by  an  infant  for  a  breach  of  cove- 
nant for  not  having  taught  the  plaintiff,  an  apprentice,  the  trade  of  cabinet  maker. 
The  covenant  In  the  indenture  was  to  teach  the  plaintiff  the  "trade  of  a  cabinet  and 
mahogany  door  maker."  Parol  evidence  was  held  admissible  to  show  that  this  phrase 
meant  only  the  making  of  doors  of  mahogany  and  ornamental  woods.  Mitchxll, 
J.,  observes:  "The  Judge,  It  Is  said,  went  beyond  this,  and  allowed  evidence  that  the 


DEOEMBEE  TERM,  1870.  68] 

Willmering  ▼.  McOanghey. 

plaintiff  and  his  father  knew  what  the  bastneaB  waa  that  the  defendant  oarried  on. 
But  the  Judge  allowed  thla  (as  his  oharge  showed),  not  as  evidence  of  what  the  mean- 
ing of  the  words  was,  but  only  to  ascertain  whether  the  plaintiff  and  his  father  knew 
of  that  meaning;  and  in  hta  charge  to  the  Jury  he  only  authorized  a  verdict  In  favor 
of  the  defendant,  if  they  should  find  not  only  that  the  ^*  cabinet  and  mahogany  door 
making*'  was  a  dMCnet  business  in  the  city  of  New  York,  and  that  the  defendant  was 
In  that  trade,  but  also  that  the  plaintiff  and  his  father  knew  that  the  defendant  was  in 
that  trade."  '  A  new  trial  was  denied. 

Bnum  ▼.  Byrne,  T7  Bng.  Com.  L.  7Q2  (1864),  parol  evidenoe  of  custom  was  received  to 
authorize  the  deduction  of  three  months'  interest  or  discount  from  the  freight  ez- 
foeflsed  in  bills  of  lading  of  goods  coming  from  certain  ports.  Colekidob,  J.,  re- 
marks: **  Mercantile  contracts  are  very  commonly  framed  In  a  language  peculiar  to 
merchants;  the  intention  of  the  parties,  though  perfectly  well  known  to  themselves, 
would  often  be  defeated  if  this  language  were  strictly  construed  according  to  its 
ordinary  import  in  the  world  at  large.  Evidence,  therefore,  of  mercantile  custom  and 
usage  is  admitted  In  order  to  expound  it  and  arrive  at  Its  true  meaning.  *  *  * 
Merely  that  it  varies  the  apparent  contract  is  not  enough  to  ezclude  the  evidence ;  for 
It  is  Impossible  to  add  any  material  incident  to  the  written  terms  of  a  contract  with- 
out altering  its  effect  more  or  less.  Neither,  in  the  construction  of  a  contract 
among  merchants,  tradesmen  or  others,  will  the  evidence  be  excluded  because  the 
words  are  In  their  ordinary  meaning  unambiguous ;  for  the  principle  of  admission  is, 
that  words  perfectly  unambiguous  In  their  ordinary  meaning  are  used  by  the  con- 
tractors in  a  different  sense  from  that.  What  words  more  plain  than  *  a  thousand/  *  a 
week,'  *aday?'  Yet  the  cases  are  familiar  In  which  *  a  thousand'  has  been  held  to 
mean  twelve  hundred ;  *  a  week,'  a  week  only  during  the  theatrical  season ;  *a  day/  a 
working  day.  In  such  cases  the  evidence  neither  adds  to  nor  qualifies,  nor  contradicts 
the  written  contracts ;  It  only  ascertains  it  by  expounding  the  language." 

In  Qorriuin  v.  Perriiu,  8  (^  B.  N.  S.  681  (1857),  it  was  held,  that  In  an  action  for  breach 
of  a  vnltten  contract  to  sell  **  bales  of  gambler,"  parol  evidence  was  proper  to  prnre 
the  meaning  of  that  term  by  the  custom  of  merchants. 

In  lAkUU  V.  Briittmo,  96  Eng.  C.  L.  906  (1838),  parol  evidence  was  admitted  to  show  the 
meaning  of  the  words  "50  tons  best  palm  oil/'  in  a  contract,  and  to  show  that  th« 
words  were  satisfied,  in  mercantile  usage,  if  the  oil  delivered  contained  a  substantial 
portion  of  "best"  oil. 

Myon  V.  WaUcer,  24  HI.  188  (1800),  it  was  held,  that  the  meaning  of  the  word  "  seoiiitii  " 
In  a  contract  for  the  purchase  and  delivery  of  corn,  at  a  particular  locality,  mlifht  be 
shown  by  parol.  Walter,  J.,  says :  "  By  receiving  such  evidence  the  court  doen  no 
more  than  when  it  refers  to  a  lexicon  to  ascertain  the  meaning  of  a  word.  This  has 
no  tendency  to  vary  the  contract,  but  Is  the  only  means  of  ascertaining  the  intention 
of  the  parties  when  they  entered  Into  the  agreement,  and  when  this  can  be  ascertuineU 
it  must  govern." 

In  WfUiams  v.  WoodA,  10  Md.  280  (1800X  parol  evidenoe  of  usage  was  received  to  explain 
a  memorandum  of  a  sale  of  goods.  The  court  say:  "Although  specific  and  express 
provisions  will  control  the  usage,  and  exclude  any  such  explanation,  yet  If  the  terms 
are  technical,  or  equivocal  on  the  face  of  the  Instrument,  or  made  so  by  reference  to 
extraneous  circumstances,  parol  evidence  of  the  usage  and  practice  in  the  trade  Is 
admissible  to  explain  the  meaning." 

In  Stewart  v.  Smith,  28  Hi.  807  (1862),  it  was  held,  that  the  meaning  of  the  terra  "  pro- 
duct"  of  hogs  in  a  receipt  for  the  hogs,  agreeing  to  deliver  the  "product "  thereof, 
might  be  explained  by  parol. 

FdUh  V.  Carpenter,  42  Barb.  40  (1804),  was  an  action  to  recover  for  hay  delivered  on  a 
written  contract  for  "  merchantable  shipping  hay."  The  defendant  insisted  that  the 
hay  did  not  answer  the  description,  It  including  clover,  and  offered  to  prove  that  this 
expression  embraced  timothy  and  red-top  only.  The  case  does  not  exactly  disclose 
whether  this  evidence  was  objected  to,  but  Mullbb,  J.,  says:  "The  question  as  '.o 
what  was  Included  or  excluded  from  the  terms  employed  in  the  contract  was  on  the 
trial  open  to  evidence  for  the  purpose  oT  showing  what  was  intended  by  the  use  of  the 
words  employed.    It  appeared  that  at  yhe  time  the  oontracts  were  made  clover  was 
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mentioned  ae  among  those  kinds  of  hay  answering  the  description  of  good,  merahanl* 
able  shipping  hay."   At  all  events  the  reception  of  this  oTldenoe  was  spprored. 

IfiOsr  ▼.  SUvrniM^  1  Am.  Bep.  189;  100  Mass.  518  (186$).  Oral  evidence  te  admissible  to 
•how  that  in  a  written  contract  for  the  purchase  of  a  certain  number  of  **  barrels  *'  of 
petroleum  oil,  at  so  much  a  gallon,  the  word  "barrsl**  means  ayesselof  a  certain 
eapaolty,  and  not  the  statute  messure  of  quantity ;  and  for  this  purpose  evidence  that 
petrnlaum  oil  Is  often  sold  in  barrels,  and  that  the  barrels  are  of  such  certain  capacity 
Is  oomitetent,  as  Is  also  evidence  that  the  barrels  exhibited  by  the  seller  at  the  time  of 
Us  offer  to  deliver,  some  two  months  after  the  date  of  the  contract,  were  of  said 
eapaolty;  and  that  the  purchaser.  In  all  the  dlacusslons  concerning  the  delivery,  did 
not  suggest  that  the  barrels  were  not  what  the  contract  required.  Judge  Gray  sayat 
^  Parol  evidence  was,  therefore,  admissible  to  show  in  which  sense  the  parties  intended 
to  use  the  word  ^  barrels.'  '* — Bap. 


Oajtdt  t.  Thb  Ohioago  akd  NoBTHWBSTSB2sr  B.  B.  Oo.,  appeUant 

(IOIowa,tfO.) 
Fk^  eommunietUsd  bif  loeomoUoe^ 

Thb  mere  fact  of  injniy  from  fire,  set  by  sparks  emitted  from  a  laUroad  engine 
ifl  not  prima  fade  evidence  of  negligence  on  the  part  of  the  company.  The 
tmrden  of  proof  is  on  the  plaintiff  to  show  that  due  care  and  caution  have 
not  been  exercised  by  the  company;  but  this  f^tet  may  l>e  oatiafactorily 
established  by  evidence  of  circumstancee  bearing  more  or  lose  directly  upon 
the  fact  of  negligence,  such  aa  the  absence  of,  or  defect  in,  the  spark  anester 
an  unlawful  speed  or  an  extraordinarily  heavy  train. 

AoTiOK  by  Oandy  against  The  Chicago  and  Northwestern  Bail- 
road  Company  to  recoyer  damages  caused  by  fire  alleged  to  have 
been  negligently  commnnicated  from  defendant's  locomotiye  engine 
to  plaintiff's  com,  buckwheat  and  fence  which  were  thereby  de- 
stroyed. The  yerdict  and  judgment  were  for  plaintiffl  Defendant 
appealed. 

Henderson  Bros,  di  Merrimanj  and  Withrow  di  Wright^  for  appel* 
lant 

BoardmaHf  Brown  <S  WUliafne,  for  appellee. 

OoLEy  0.  J.    The  record  in  this  case  is  a  yolnminons  one,  oon- 
between  three  and  four  hundred  pages,  and  yet  there  are  in 
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it  bat  two  questions  presented  and  necessary  for  our  determination. 
The  court  gave  the  following  instruction,  which  was  duly  excepted 
to  by  the  defendant :  *^  If  you  find  from  the  evidence  that  defend- 
ant's engine  set  the  fire  by  which  the  plaintiff's  crops  and  cth&r 
property  were  destroyed,  then  the  presumption  of  the  law  is,  that 
such  fire  was  caused  by  the  negligence  of  the  defendant,  and  the 
burden  of  proof  is  on  the  defendant  to  show  that  due  care  and 
caution  had  been  exercised  by  the  defendant ;  that  he  had  employed 
the  best  appliances  to  prerent  the  setting  and  spreading  of  fire,  and 
unless  he  has  so  proved  and  rebutted  such  presumption,  then  your 
verdict  should  be  for  the  plaintiff." 

This  instruction  embodies  in  its  strongest  phase  the  doctrine  that 
the  mere  fact  of  injury  from  fire,  set  by  sparks  emitted  from  the 
defendant's  engine,  is,  prtma  faaUf  evidence  of  negligence,  and 
makes  a  case  for  the  plaintiff.  If  this  be  so,  then  the  law,  as  applied 
to  this  class  of  oases,  is  different  from  the  law  as  applied  to  every 
other  class  of  cases,  resting  upon  the  same  principle.  The  gist  of 
the  action  is  negligence ;  without  proof  of  this  no  action  can  be 
maintained ;  for  it  is  a  fundamental  and  universal  principle  of  the 
law,  that  no  liability  to  another  can  result  from  the  lawful  and  proper 
use  of  one's  own  property.  Raddiff^s  Ea^rs  v.  The  JUayor,  etc^  4 
N.  T.  195,  and  authorities  cited;  Slatten  v.  The  Dee  Moinee  Valley 
R.  R.  Co,y  29  Iowa,  148.  The  plaintiff  must  aver  negligence,  and,  of 
course,  the  burden  of  proving  it  is  upon  him ;  and  as  the  mere  fact 
of  injury  does  not  in  any  other  case  prove  negligence  or  other 
wrong  upon  the  defendant,  so  it  does  not  in  this. 

But,  as  in  the  nature  of  the  case,  the  plaintiff  must  labor  under 
difiiculties  in  making  proof  of  the  fact  of  negligence,  and  as  that 
fact  itself  is  always  a  relative  one,  it  may  be  satisfactorily  established 
by  evidence  of  circumstances,  bearing  more  or  less  directly  upon 
the  fact  of  negligence,  which  might  not  be  satisfactory  in  other 
cases,  free  from  difficulty  and  open  to  clearer  proofs ;  and  this,  upon 
the  general  principles  of  evidence,  which  hold  that  to  be  sufficient 
or  satisfactory  which  ordinarily  satisfies  an  unprejudiced  mind.  1 
Oreenl.  on  Ev.,  §  2.  The  absence  of  a  spark  arrester ;  the  failure 
to  use  the  best ;  the  employment  of  a  drunken  engineer ;  the  use, 
at  the  time,  of  an  excessive  amount  of  steam ;  an  extraonlinarilj 
heavy  train;  an  unlawful  rate  of  speed;  the  defect  or  want  of 
repair  in  the  engine ;  the  stopping  of  the  engine  or  stirring  the  (ire 
in  it  in  a  plaoe  of  peculiar  peril ;  the  repeated  and  unusual  dropping 
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of  coals  or  excessiye  and  contiimed  emission  of  sparks,  etc.,  aie 
severally  facts  tending  more  or  less  satisfactorily  according  to  the 
circumstances  to  establish  the  fact  of  negligence.  See  4th  yoL 
West.  Jnrist,  333  and  429  (October  and  December,  1870). 

Not  only  was  the  instruction  erroneous  upon  principle,  but  it  is 
in  conflict  with  the  weight  of  authority.  See  Philadelphia  and 
Readhig  R,  R.  Co,  v.  Yeiser,  8  Barr.  (Penn.  St)  366;  Huyett  v. 
Philadelphia  and  Readitig  R,  R,  Co,,  23  Penn.  St.  373 ;  Burroughs 
V.  Housatonic  R.  R.  Co.j  15  Conn.  124;  McCready  v.  ^outh  Carolina 
R.  R.  Co.y  2  Strobh.  356  ;  Rood  v.  Tlie  N.  F.  &  Erie  R.  R.  Co^  18 
Barb.  80 ;  Sheldon  v.  Hudson  River  R.  R.  Co.,  29  id.  226 ;  S.  C,  14 
N.  Y.  218 ;  Fero  v.  The  Buffalo  and  St.  Line  R.  R.  Co.,  22  id.  209 ; 
Field  y.  Tfie  N.  Y.  Central  R.  R  Co.,  32  id.  339 ;  Tlie  Macon  and 
Western  R.  R.  Co.  v.  McConneU,  27  6a.  481 ;  Smith  t.  Hannibal  rf 
St.  Joe.  R.  R.  Co.,  37  Mo.  287. 

As  directly  against  these  authorities,  we  have  Hull  y.  The  Sacra" 
fnento  Valley  R.  R.  Co.,  14  Cal.  387 ;  The  Illinois  Central  R.  R.  Co. 
T.  MiUs,  42  111.  407,  and  see,  also,  the  following  cases,  which  militate 
more  or  less  against  the  authorities  first  aboye  cited :  Bass  v.  CJii" 
cago,  Burlington  <k  Quincy  R.  R.  Co.,  28  HI.  9 ;  EUis  y.  Portsmouth, 
etc.,  R.  R.  Co.,  2  Ired.  (N.  0.)  138 ;  Piggott  v.  Eastern  Counties  R.  R. 
Co.,  3  Man.,  Gr.  &  Scott,  229 ;  S.  C,  54  E.  0.  L.  228.  See,  also,  4 
West  Jurist,  333  and  429,  supra,  where  the  above  and  other  cases 
are  stated  and  reviewed.  See,  also,  the  Am.  Law  Review,  vol.  5,  p. 
208,  January,  1871.  We  hold,  both  upon  principle  and  authority, 
that  the  instruction  was  erroneous. 

After  the  plaintiff  had  introduced  testimony  tending  to  show  that 
the  fire  was  set  by  sparks  emitted  from  one  of  the  defendant's 
engines,  leaving  it  a  little  uncertain  as  to  which,  and  had  proved 
the  extent  of  the  fire  and  the  damage  to  plaintiff,  he  rested.  There* 
upon  the  defendant  introduced  the  testimony  of  its  superintendents, 
master  mechanics,  boiler  makers,  engineers  and  others,  tending  to 
show,  and  with  very  great  conclusiveness,  that  every  engine  run 
upon  that  division  of  the  defendant's  road  during  the  month  of 
October,  1868  (that  being  the  month  in  which  the  fire  occurred), 
was  in  order  and  properly  operated  and  provided  with  the  best  and 
most  approved  appliances  for  preventing  the  escape  of  sparks  or  the 
disposing  of  coals,  and  that  the  same  were  in  order.  The  plaintiff 
then  introduced  one  witness  who  testified  to  having  examined  the 
engine  '^  Chesapeake "  in  the  month  of  December,  after  the  fire^ 
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and  that  its  spark  arrester  was  then  out  of  order.  A  careful  exam- 
ination of  the  evidence  has  satisfied  us  that  even  applying  the 
rule  as  embodied  in  the  instruction  aboye  set  out,  the  general 
yerdict  of  the  jury  was  so  contrary  to  the  evidence,  as  that  it  should 
have  been  set  aside  for  that  reason. 

Reversed* 

Nox&^Set  Flvmn  t.  San  Frane/fMO^  ete^  S*  R*  Co^  tmu^  p.  fiOS»  and  iiote.'Bir. 


Thb  Citt  of  Muboauke,  appellant,  v.  Stskkekak  el  dL 

(80  Iowa,  608.) 
BiampB  on  wriUen  intirvm&nU — eMenee — patoerM  of  deputy  eoUeetor^ 

The  proTisionB  of  the  act  of  oongreBs  of  June  80, 1864,  requiring  stampe  upon 

written  instniments,  apply  to  bonds  given  by  State  and  municipal  offioem  on 

entering  npon  their  official  duties. 
The  act  of  congress  of  June  80, 1864,  applies  to  and  governs  the  State  ooorts  ia 

respect  to  the  admissibility  of  documentary  evidence. 
A  deputy  collector  has  no  power  to  remit  penalties  and  stamp  instruments  that 

have  been  left  unstamped  by  inadvertence  or  mistake,  except  where  he  acts 

by  special  authority  from  the  collector. 

AonoK  by  the  city  of  Muscatine  on  an  oflScial  bond  given  by 
Daniel  Stememan,  one  of  the  defendants,  on  entering  upon  the 
duties  of  the  office  of  wharfmaster,  to  which  he  was  elected  in 
March/  1865.  The  bond  was  signed  by  Wilson  and  Hochl,  the 
other  defendants,  as  sureties,  and  was  approved  by  the  city  without 
being  stamped.  In  February,  1866,  while  Stememan  was  yet  in 
office,  a  revenue  stamp  was  placed  on  the  bond  and  canu:-^  ^v 
L.  n.  Washburn,  deputy  collector  in  Muscatine  county  for  tne 
second  district  of  Iowa.  At  the  close  of  Sterneman's  term  of  office 
it  was  discovered  that  he  had  not  accounted  for  all  moneys  officially 
intrusted  to  him,  and  this  suit  was  brought  on  the  bond.  At  the 
trial,  plaintiff  offered  in  evidence  the  original  bond,  to  which  defend- 
ants objected,  on  the  ground  ^'  that  said  bond  was  not  stamped  as 
prescribed  by  the  laws  of  the  United  States.''  The  objection  was 
sustained  and  plaintiff  excepted.  Verdict  and  judgment  for  defend* 
ant    Plaintiff  appealed. 
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William  F.  Brannan,  for  appellant 

Thomas  Banna  and  Benry  (y  Conner,  for  appellees. 

Miller,  J.  Appellant  insists  that  the  coort  erred  in  reftuing  to 
admit  the  bond  sued  on  in  eyidence  to  the  jury,  because : 

First.  The  penalties  of  section  158  of  the  act  of  June  80, 1864^ 
apply  only  to  instruments  issued  with  intent  to  evade  the  provisions 
of  that  act. 

This  precise  question  was  before  this  court  in  Hugus  y.  Strickler, 

19  Iowa,  413,  and  it  was  there  held  adversely  to  the  position  of 
appellant  That  ruling  has  been  followed  and  approved  in  ffHare 
V.  Leonard,  id.  515 ;  Miller  v.  Bone,  id.  571 ;  Bothins  v.  Spurgeon, 

20  id.  598,  and  other  cases. 

Whatever  doubts  might  exist  as  to  the  correctness  of  these  rulings, 
were  the  question  an  open  one,  we  must  regard  it  as  settled  in  this 
State.  We  are  aware  that  a  contrary  rule  has  been  laid  down  by 
the  courts  of  several  other  States. 

The  second  point  made  by  appellant  is,  that  '^  section  163  of  the 
act  of  congress  does  not  apply  to  and  cannot  govern  State  courts 
with  respect  to  the  admissibility  or  inadmissibility  of  testimony  pre- 
sented to  them.^' 

That  the  act  referred  to  does  apply  to  and  govern  the  State 
courts,  with  respect  to  the  admissibility  and  inadmissibility  of  docu- 
mentary evidence,  has  been  so  frequently  recognized  by  this  court 
that  it  cannot  be  regarded  as  an  open  question.  See  the  following 
cases :  Mtissellman  v.  Mauk,  18  Iowa,  239 ;  Orinnell  v.  Hie  Jf.  di  Jf. 
R.  Co.,  id.  570 ;  Hugus  v.  Strichler,  19  id.  413 ;  O^Hare  v.  Leonard, 
id.  515;  MiUer  v.  Bone,  id.  571 ;  Botkins  v.  Spurgeon,  20  id.  598; 
Deskin  v.  Graham,  19  id.  553 ;  Doud  v.  Wright,  22  id.  337 ;  Barney 
V.  Ivins,  id.  163 ;  Brown  v.  Crandal,  23  id.  112 ;  McBride  v.  Doty, 
id.  122 ;  McAfferty  v.  Hah,  24  id.  355 ;  Cedar  Rapids  d  St.  Paul 
R.  R.  Co.  V.  Stewart,  25  id.  117;  Thomson  v.  Wilson,  26  id.  120. 

It  is  also  settled  by  the  decisions  of  this  court,  that  a  deputy  col- 
lector has  no  power  to  remit  penalties  and  stamp  instruments  that 
have  been  left  unstamped  by  inadvertence  or  mistake,  except  when, 
in  case  of  the  sickness  or  inability  of  the  collector,  he  acts  by  special 
authority  in  his  place,  and  such  special  authority  will  not  be  pre* 
BuntKl  from  the  stamping  of  the  instrument  where  the  certificate 
of  the  deputy  is  not  authenticated  by  the  seal  of  the  collector.    The 
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act  of  the  deputy  in  stamping  the  instrument  is  a  nullity^  except 
where  he  acts  by  special  authority,  and  his  act  is  thus  authenticated. 
Bravm  t.  Orandall,  23  Iowa»  112. 

The  stamp,  in  the  case  before  us,  was  affixed  by  L.  EL  Washburn, 
who  signs  the  certificate  as  follows:  C^.  W.  Ells,  collector  2d 
district,  Iowa.  By  L.  H.  Washburn,  deputy,  1st  division,  2d  district* 
Iowa. 

The  seal  of  the  collector  is  not  affixed,  nor  is  there  any  thing  to 
show  that  the  deputy  was  authorized  to  affix  the  stamp.  Uis  act, 
therefore,  was  nuU  and  void,  and  the  instrument  was  to  be  treated 
as  unstamped. 

The  appellant  insists,  thirdly,  ^'that  the  provisions  of  the  stamp 
act  do  not  extend  to  bonds  executed  by  public  officers  appointed  by 
State  authority  for  the  faithful  performance  of  their  public  duties, 
which  bonds  are  given  for  the  protection  and  safety  of  the  public.^ 
The  great  case  of  McCulhch  v.  The  State  of  Maryland,  4  Wheat 
316,  is  cited  in  support  of  this  point  The  opinion  in  that  case  was 
delivered  by  Ohief  Justice  Marshall,  and  it  was  held,  that  an  act 
of  the  legislature  of  Maryland,  which  sought  to  impose  certain 
stamp  duties  on  the  bank  bills  issued  by  a  branch  of  any  bank  estab- 
lished within  the  State,  without  first  obtaining  authority  from  thf 
State,  did  not  extend,  and  could  not  properly  apply,  to  a  branch  ot 
the  bank  of  tlie  United  States  doing  business  in  that  State.  The 
ground  of  the  decision  is,  that  no  ^'  State  has  the  power  to  tax  any 
of  the  constitutional  means  employed  by  congress,  wherewith  to 
execute  its  constitutional  powers,''  etc 

The  appellant  argues,  therefore,  that  congress,  on  the  other  hand, 
cannot  tax  the  constitutional  means  employed  by  the  legislature  of 
the  State,  wherewith  to  execute  its  constitutional  powers.  This 
may  be  readily  admitted,  and  yet  it  is  difficult  to  perceive  how  a 
law  of  congress,  requiring  every  man  elected  or  appointed  to  any 
office  where  he  is  required  to  give  a  bond  for  the  faithful  discharge 
of  his  duties,  that  he  should  stamp  such  bond,  is  ^  taxing  the  con- 
stitutional means  employed  by  a  State  to  execute  and  carry  Qut  its 
constitutional  powers.'' 

If  an  act  of  congress  required  the  warrants  issued  by  the  State 
auditor,  or  bonds  issued  by  authority  of  the  State,  to  be  stamped, 
then  we  could  readily  see  that  such  an  act  would  fall  within  the 
principle  of  the  case  of  McOulloch  v.  The  State  of  Maryland,  sxiprcu 
But  the  requirement  of  the  act  in  the  case  before  us  is,  that  the  per* 
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son  taking  upon  himself  the  office  to  which  he  is  appointed  shall 
affix  a  stamp  to  his  bond.  Affixing  the  stamp  is  not  an  official  act 
He  is  required  to  do  that  as  an  individual,  and  before  he  is  aa  officer. 
The  duty  is  imposed  on  him  individually,  not  officially^  nor  upon 
the  corporation  whose  officer  he  becomes. 

The  appellant  asks  that,  if  we  should  feel  ourselves  compelled  to 
affirm  the  judgment  of  the  district  court,  the  cause  be  remanded  to 
that  court  with  leave  to  the  plaintiff  to  have  the  proper  stamp 
affixed  to  the  bond  by  the  collector  of  the  district 

This  is  asking  us  to  grant  a  new  trial,  that  the  plaintiff  may 
create  evidence  which  did  not  exist  at  the  time  of  the  trial  below, 
and  this  without  a  motion  for  a  new  trial  in  the  court  below.  We 
think  this  would  be  an  exercise  of  a  power  without  precedent^  and 
in  this  case  unwarrantable. 

The  judgment  of  the  court  below  is 

NOCT.--Thiit  eonfren  h—  nopowertolmpoMastampuxuponofllolAlbODdiglTiMi 
toa  BtKte  bylu  offloen,  ■••  StaUr*  OoHon,  S Am.  Bap.  8U.  Ai  to admladbilitjr la 
•▼Idmioe  tn  a  Stat«  court  of  muttamped  liistnunaiit«»  ■••  Duify  t.  Hobton,  atdSt  p.  €L1 
aii«liiota.*BBP. 
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Boees,  appellant,  v.  Thb  &iatm, 

(46  AlikSO.) 

VHmlnal  kno-^diseharffe  of  Juror, 

Whfln  llie  fuune  of  a  Jnior  is  drawn  in  making  up  tlie  jaiy  for  a  murder  tilaJ 
it  is  tbo  right  of  the  accused  to  have  him  put  upon  the  jury  or  challenged  bj 
the  State,  although,  elnce  such  Juror  was  eummoned,  he  has  been  couYicted 
of  an  assault,  and  at  the  time  he  is  drawn  is  confined  in  the  county  JaiL    Tlia 
court  cannot  discharge  such  a  Juror  of  its  own  motion. 

Appbal  firom  circuit  court  of  Bandolph.  The  appellant  waa 
indicted  for  murder,  tried,  found  guilty  of  murder  in  the  second 
degree,  and  sentenced  to  ten  years  imprisonment  in  the  penitentiary. 

It  appears  that,  after  the  prisoner  had  been  arraigned  and  pleaded 
not  guilty,  the  court  made  an  order  that  the  sheriff  **  summon  fifty 
persons,  in  addition  to  the  regular  panel,  for  special  jurors  to  serre 
in  said  cause."  Among  the  persons  so  summoned  was  one  Strick- 
land, whose  name  was  drawn  in  making  up  the  jury,  and  thereupon 
it  was  announced  that  he  was  then  in  the  county  jail,  and  had  been 
conyicted  of  an  assault  since  he  was  summoned  by  the  sheriff,  but 
before  he  was  drawn  for  the  trial  The  court  directed  the  clerk  ic 
draw  another  name,  to  which  defendant  objected,  and  insisted  on 
his  right  to  hare  said  Strickland  put  upon  the  jury  or  challenged 
Vol.  VL  — 87 
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by  the  State.     The  court  OYerraled  the  objection  and  defendant 
excepted. 

(7.  D.  Hudton^  for  appellant 

John  W.  A.  Sanford,  Attorney-General,  c(mira. 

Peters,  J.  The  constitution  of  the  State  giyes  the  right  of  trial 
by  jury,  and  the  legislature  has  prescribed  how  this  jury  shall  be 
summoned  and  selected.  Const  Ala.  1867,  art  1,  g§  8, 12;  Rey. 
Code,  §  4173.  The  manner  of  drawing  each  member  of  the  jury 
until  the  jury  is  made  up,  and  the  number  and  causes  of  the  chal* 
lenges  are  all  carefully  designated  by  law.  Bey.  Code,  §§  4177, 4178, 
4179,  4180,  4182,  4183.  The  rules  thus  laid  down  are  peremptory, 
and  it  is  the  right  of  the  accused  to  haye  each  strictly  complied 
with.  They  are  a  portion  of  the  formalities  which  constitute  a  pro- 
ceeding "  by  due  process  of  law.^  If  it  were  permitted  to  disregard 
one  of  these  formalities,  without  the  consent  of  the  accused,  all 
might  be  set  at  naught  This  has  neyer  been  the  construction  giyen 
to  these  important  statutes.  Brister  y.  The  States  26  Ala.  107; 
McAllister  y.  The  State,  17  id.  434;  Parsom  y.  Tlie  State,  22  id. 
50.  A  juror  who  is  physically  unable  to  sit  upon  the  jury  ''may 
be  excused  on  his  own  motion,  or  at  the  instance  of  either  party.^' 
Rey.  Code,  §  4184 ;  James  Lyman  y.  The  State,  Jan.  T.  1871.  But 
the  court  is  not  authorized  to  reject  him  except  for  some  of  the  rea- 
sons giyen  in  the  statute,  and  in  the  manner  prescribed  by  law, 
without  the  consent  of  the  accused.  McCauley  y.  The  State,  26 
Ala.  135.  Here  the  reasons  upon  which  the  juror  was  rejected,  and 
the  manner  of  the  rejection,  were  not  such  as  were  allowed  by  law. 
The  court,  therefore,  erred  in  its  action  in  this  particular. 

Let  the  judgment  of  the  court  below  be  reyersed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  reniartded 
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Mullen,  appellant,  v.  Stats. 

(45  Ala.  4a) 

OWwiiifll  totg— g<iemft  with  intent  to  fciU ^adaptation  of  mean$  to  mmI— mh 

tenee  of  aeetued. 

The  eyidenoe  on  a  trial  for  assault,  with  intent  to  murder,  tended  to  show  thai 
the  accused  presented  a  loaded  gun  and  snapped  it  three  times,  but  there 
was  no  cap  on  it.  The  court  charged  the  Jury  that  the  absence  of  the  cap 
would  not  avail  the  accused  if  he  supposed  it  was  on  the  gun,  but  the  Jurj 
must  be  satisfied,  beyond  all  reasonable  doubt,  that  he  did  not  know  there 
was  no  cap  on  the  gun.    Held,  correct. 

In  assault  with  intent  to  murder,  assuming  the  necessary  intent  to  exist,  the 
act  performed  must  have  some  adaptation  to  accomplish  the  particular  thing 
intended ;  but  tills  adaptation  need  only  be  apparent,  not  perfect. 

It  is  error  not  to  ask  the  defendant,  in  a  case  of  felony,  why  sentence  should 
not  be  passed  upon  him,  and  that  this  was  done  must  appear  from  the  judg- 
ment entry. 

Appeal  from  circuit  court  of  Elmore.  The  facts  appear  in  the 
opinion. 

Thomas  WiUiams  and  &  F.  Rice,  for  appellant 

John  W.  A.  Sanford^  Attomey^Oeneral,  contra. 

B.  F.  Saffold,  J.  Upon  the  trial  of  the  appellant  for  an  assault 
with  intent  to  mnrder,  the  evidence  tended  to  show  the  following 
state  of  tBciAi  The  accused  followed  the  prosecutor  to  the  steps  of 
his  house,  cursing  him.  As  the  latter,  standing  on  the  portico,  was 
about  to  enter  the  room,  the  accused  came  up  stealthily  behind  him 
and  seized  a  gun  in  his  hand,  which  was  loaded,  and  with  a  cap  on 
the  tube.  After  a  struggle  he  wrested  it  from  him,  and,  jumping 
back,  presented  it  at  him,  snapping  it  three  times,  but  it  did  not 
fire.  He  examined  it  deliberately.  There  was  no  cap  on  it  He 
took  from  his  vest  pocket  a  cap  box,  which  he  opened.  There  were 
no  caps  in  it,  and  he  went  away,  carrying  the  gun  with  him.  After 
the  difficulty  was  ended,  the  cap,  which  was  proved  to  have  been  on 
the  gun,  was  found  on  the  floor  of  the  portico* 

In  reference  to  this  testimony,  the  charge  of  the  coort,  whioh  is 


692  ALABAMA, 


MoUen  ▼.  Stete. 


rather  confusedly  set  ont  in  the  transcript^  was,  in  substance,  that 
the  absence  of  the  cap  would  not  avail  the  defendant,  if  he  supposed 
it  was  on  the  gun ;  but  the  jury  must  be  satisfied  beyond  all  reason- 
able doubt  that  the  defendant  did  not  know  there  was  no  cap  on 
the  gun.  The  defendant  then  asked  the  court  to  charge  that  he 
could  not  be  conyicted  if,  when  he  presented  the  gun,  it  was  not  in 
a  present  condition  to  fire;  which  was  refused. 

The  authorities  agree  that,  to  constitute  this  offense,  the  ability  to 
kill  must  concur  with  the  intention  to  murder.  Wharton's  Am. 
Grim.  Law,  1244 ;  BeaaUy  y.  The  State,  18  Ala.  535.  But  so  general 
a  proposition  needs  some  qualification.  Some  authors  insist  that 
the  present  ability  to  perform  the  deed  must  be  commensurate  with 
the  intention,  both  being  defeated  by  some  actiye,  special  cause 
independent  of  the  offender  and  the  instrument  or  means  attempted 
to  be  used. 

But  so  nice  a  distinction,  in  offenses  so  graye,  is  better  calculated 
to  giye  immunity  to  the  criminal  than  proper  protection  to  society. 
To  require  a  perfect  adaptedness  in  the  act  performed,  and  in  the 
circumstances  surrounding  the  prisoner  at  the  time,  to  accomplish 
what  he  meant  to  do,  would  do  away  with  the  doctrine  of  attempts, 
as  a  practical  element  in  the  law,  almost  entirely.  Why  it  is  not  an 
attempt  to  commit  larceny  because  the  pock^  searched  had  nothing 
in  it,  and  it  is  an  attempt  to  procure  miscarriage  by  unlawfully  using 
an  instrument  when  there  is  no  foetus,  presents  too  slight  a  differ- 
ence for  public  morality.  Bishop  says:  ^^ Assuming  the  necessary 
intent  to  exist,  the  act  must  have  some  adaptation  also  to  accom- 
plish the  jMffticular  thing  intended.  But  the  adaptation  need  only 
be  apparent;  because  the  eyil  to  be  corrected  relates  to  apparent 
danger,  rather  than  to  actual  Injury  sustained.''  ^^  Where  the  object 
18  not  accomplished,  simply  because  of  obstructions  in  the  way,  or 
because  of  the  want  of  the  thing  to  be  operated  upon,  when  the 
impediment  is  of  a  nature  to  be  wholly  unknown  to  the  offender 
who  used  appropriate  means,  the  criminal  attempt  is  committed.'' 
**  If  in  a  matter  of  fact  some  circumstance  attends  the  particuloi 
instance,  unknown  to  the  offender,  which  circumstance  is  only 
special  to  the  instance,  and  not  ordinarily  attending  similar  oases 
the  failure  of  the  offender  to  do  the  thing  intended,  through  the 
interyention  of  this  circumstance,  preyents  not  his  act  from  being 
indictable.  It  is  then  an  attempt,  precisely  as  if  the  circumstance 
not  intervening,  it  would  haye  been  an  executed,  substantiyr  crime 
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If  the  attempt  consists  in  discharging  a  ball  from  a  gun  into  a 
dVelling-honse  believed  to  be  inhabited,  while  in  truth  no  person  is 
in  the  house ;  or  in  sending  a  challenge  to  one  whose  principles  will 
not  permit  him  to  fight ;  or  in  doing  any  other  thing  which  fails  by 
reason  of  some  such  casual  obstacle  intervening,  the  attempt  is  com- 
plete,  since  there  is  created  the  apparent  insecurity  against  which 
the  criminal  law  protects  the  public."  He  doubts  the  soundness  of 
an  Indiana  decision  that  an  indictment  could  not  be  mair±ained 
where  one  shot  at  another  with  intent  to  murder,  the'  gun  contain- 
ing nothing  but  powder  and  cotton  wad,  though  the  person  shoot- 
ing believed  it  to  contain  a  bullet.  The  distance  was  forty  feet 
1  Bishop's  CriuL  Law,  §§  668-693«  The  charge  given  was  cor- 
rect, and  the  one  asked  was  properly  refused.  It  was  sufficiently 
proved  that  the  prosecution  was  not  barred  by  limitation,  and  the 
charge  asked  on  that  point  was  incorrect 

But  there  is  one  error  shown  by  the  record  for  which  the  judg- 
ment must  be  reversed.  It  does  not  appear  that  the  defendant  was 
asked  by  the  court  if  he  had  any  thing  to  say  why  sentence  should 
not  be  passed  upon  him.  In  felonies,  as  defined  by  our  statutes, 
this  is  necessary*    Crim  v.  The  State,  43  Ala.  53. 

Reversed. 


EinGHT,  AdmV,  appellant^  y.  Glemeittb  et  al^  Ezecntonu 

(45  Ala.  89.) 


BkMbiUofJ^miUriionB'^kid^ynedpayTne^  BitfHiitncf  proof 

Prinoipal  and  Burety, 

In  in  action  on  a  piomiasorj  note  made  by  three  personB  against  one  of  the 
makers  who  pleads  the  statute  of  limitations,  and  the  plaintiff  seeks  to 
avoid  the  bar  of  the  statute  bj  a  payment  indorsed  on  the  note  before  the 
bar  was  complete,  the  burden  is  upon  him  to  prove  that  the  payment  was 
made  by  the  defendant  before  the  cause  of  action  was  barred.  Such  an  In- 
dorsement is  not,  of  itself,  conclusive  evidence  to  prove  cither  by  whom,  oi 
when,  payment  was  made. 

it  moms,  that  a  payment  by  the  principal  maker  of  a  promissory  note,  beloie 
the  statute  of  limitations  has  completed  a  bar,  will  not  prevent  the  comple 
tkm  cf  the  bar  as  to  a  co-maker  who  is  a  surety. 
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AcTiOK  on  a  promissory  note.  The  opinion  states  ihe  case.  The 
appeal  is  by  defendant 

WcUts  £  Trofff  for  appellant,  cited  2  GreenL  440;  BMy.  Morru 
BOHj  1  Pet  362 ;  Watson  v.  DaUy  1  Porter,  250 ;  McOahee  y.  ffrMfiy  T 
id.  538 ;  Lowther  y.  CJiappell,  8  Ala.  353 ;  Wilson  y.  Terbei,  3  Stew. 
302;  Bussell  y.  La  Bogus,  11  Ala.  352 ;  Mtfaiis  y.  Bell,  41  id  232; 
Angell  on  Limitations,  334,  note  4 ;  Edgar  y.  Siaie,  43  Ala.  45. 

FiTZPATRiCK  and  Williamson,  contra.  The  indorsement  was 
properly  submitted  to  the  jury.  1  Greenl.  Ey.,  §§  121, 122, 147, 151 ; 
Everly  y.  Bradford,  4  Ala.  373;  CUmons  y.  Fatton,  8  id.  289;  1 
Phil.  Ey.  (C.  &  H.  &  Edwards'  notes)  366.  The  note  being  joint, 
a  payment  by  one  of  the  obligors  takes  it  out  of  the  statute  as  to 
all.  Corliss  y.  Fleming,  32  N.  J.  349;  Cox  \.  Bailey,  9  Ga.  467; 
Bound  y.  Lathrop,  4  Conn.  336 ;  Clark  y.  Sigourney,  17  id.  511.  In 
the  absence  of  proof  as  to  which  of  the  obligors  made  the  payment, 
the  presumption  is  that  it  was  made  by  alL  Coffin  y.  Bucknam,  3 
Fair  (Me.),  471 ;  Adams  y.  Seitzinger,  1  W.  &  S.  243 ;  /Smith  y. 
Simms,  9  Oa.  418.  The  case  at  bar  is  distinguishable  from  Lowther 
y.  Cliappely  8  Ahk  353 ;  and  Myatts  y.  Bell,  41  id.  222. 

Peck,  C.  J.  In  an  action  on  a  promissory  note  made  by  three 
parties  against  one  of  the  makers,  who  pleads  the  statute  of  limita- 
tions, and  the  plaintiff  seeks  to  ayoid  the  bar  of  the  statute  by  a 
payment  indorsed  on  the  note  before  the  bar  was  complete,  he  must 
proye  affirmatiyely — the  burden  is  on  him  —  that  the  payment  was 
made  by  the  defendant  before  the  cause  of  action  was  baired. 

The  statute  requires  this.  It  declares  that ''  no  act,  promise,  or 
acknowledgment  is  sufficient  to  remoye  the  bar  to  a  suit,  or  is  eyi- 
dence  of  a  new  and  continuing  contract,  except  the  partial  payment 
made  upon  the  contract  by  the  party  sought  to  he  charged,  before 
the  bar  is  complete,  or  an  unconditional  promise  in  writing,  signed 
by  the  party  to  be  charged  thereby."    Eey,  Code,  §  2914. 

In  this  case  the  plaintiff,  to  ayoid  the  bar  of  the  statute  of  limi« 
tations,  relied  on  two  alleged  payments  indorsed  on  the  note  sued 
on,  before  the  bar  of  the  statute  was  complete. 

The  suit  was  commenced  in  the  name  of  Eliza  Perry,  who  in  fhe 
complaint  is  ayerred  to  be  the  owner  of  the  note.  The  note  is  pay« 
able  to  one  Zebulon  Budolph,  Sr.,  or  bearer.  On  her  death,  during 
the  progress  of  the  cause,  the  appellees,  her  executors,  were  made 
pai  ties  plaintiff. 
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The  note  was  made  by  one  Alexander  Beid^  Jesse  B.  Enight 
(plaintiff's  intestate),  and  one  C.  W.  Knight,  and  all  three  were 
made  defendants.  The  summons  not  being  served  on  said  Beid^ 
the  complaint  was  amended  by  striking  out  his  name.  Thereupon 
the  death  of  Jesse  B.  Knight  was  suggested,  and  appellant^  hifi 
administrator,  was,  at  a  subsequent  term,  made  a  defendant  in  bis 
stead. 

It  seems,  in  the  meanwhile,  and  before  the  death  of  Eliza  Perry, 
the  original  plaintiff,  a  trial  was  had  between  her  and  defendant,  0. 
W.  Knight^  on  pleas  of  the  statute  of  limitations,  filed  by  defend- 
ants before  the  death  of  said  Jesse  B.  Knight,  and  there  was  a  ver- 
dict and  judgment  for  said  C.  W.  Knight 

Afterward,  the  cause  was  tried  between  the  appellees,  as  the  execu- 
tors of  the  said  Eliza  Perry,  and  appellant,  the  administrator  of  said 
Jesse  B.  Knight,  on  the  original  pleas  of  the  statute  of  limitations. 
These  pleas  were  filed  by  each  defendant  separately,  each  for  him- 
self: 

The  note,  on  its  face,  being  barred  by  the  statute,  the  complaint 
averred  that  two  payments  had  been  made  on  it  after  maturity,  and 
before  the  bar  of  the  statute  was  complete. 

On  that  trial,  one  of  the  plaintiffs  was  introduced  as  a  witness^ 
and  it  was  offered  to  be  proved  by  him  that  the  indorsements  of  the 
payments  on  the  notes  were  in  the  handwriting  of  one  B.  B.  Budolph ; 
that  said  Budolph  was  the  general  agent  of  said  Eliza  Perry,  and 
transacted  all  her  business,  but  was  then  dead.  The  appellant 
objected  to  the  competency  of  said  witness  to  prove  that  said  indorse- 
ments were  in  the  handwriting  of  said  Budolph,  and  that  he  was 
the  agent  of  Eliza  Perry.  The  court  overruled  the  objection,  and 
appellant  excepted.  The  witness  was  then  examined,  and  stated 
that  said  indorsements  were  in  the  handwriting  of  said  B.  B.  Bu- 
dolph ;  that  he  was  the  agent  of  said  Eliza  Perry,  and  was  dead. 
On  this  evidence,  the  plaintiffs  offered  to  read  said  indorsements  to 
the  jury.  To  this  the  appellant  objected,  his  objection  was  over- 
ruled, and  he  excepted.  Thereupon,  the  court  permitted  the  said 
indorsements  to  be  read  to  the  jury  as  evidence  of  said  payments  at 
the  times  stated  in  said  indorsements.  To  this  appellant  objected, 
his  objection  was  overruled,  and  he  excepted.  The  plaintiffs  then 
rested. 

The  appellant  then  introduced  a  witness,  who  testified  that  said 
note  was  made  by  said  Beid  as  principal,  and  the  other  two  joint 
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makers  as  his  sureties.  The  appellant  was  then  examined  as  a  wit- 
ness, and  testified  that  said  note  was  written  by  him  and  signed  by 
said  Beidy  Jesse  B.  Knight  and  himself;  that  said  Jesse  B.  Knight 
signed  the  note  at  the  request  of  said  Reid,  saying,  at  the  time,  he 
would  sign  for  but  few  men ;  that  said  note  was  made  at  the  house 
of  said  Jesse  B.  Knight ;  that  said  Beid  took  the  note,  and  he  and 
witness  went  together  to  the  house  of  the  payee,  said  Zebulon 
Rudolph,  Sr.,  and  passed  the  note  to  him,  and  he  gave  the  money 
for  it  to  said  Beid;  that  it  was  a  loan  of  money  on  said  note. 

This  was  all  the  evidence  in  the  case.  On  this  evidence  the  court 
gave  two  charges  to  the  jury.  The  second  was  excepted  to  by  the 
appellant^  and  is  as  follows,  to  wit:  "If  the  jury  believe  from  the 
evidence  that  there  was  a  payment  made  on  the  note  sued  on,  on  the 
26th  day  of  January,  1859,  and  that  there  is  no  evidence  to  show 
by  which  particular  obUgor  the  payment  was  made,  you  may,  m  a 
matter  of  law,  presume  it  was  made  by  the  parties  jointly  charge- 
able with  the  payment.'^    To  this  charge  the  appellant  excepted. 

The  appellant  then  asked  the  court  to  give  the  following  charge, 
to  wit:  "  If  the  jury  believe  from  the  evidence  that  Jesse  B.  Knight 
and  C.  W.  Knight  were  merely  sureties  for  Alexander  Beid  on  the 
note  sued  on,  then  the  jury  would  not  be  authorized  to  presume,  as 
a  matter  of  law,  that  the  payments  indorsed  on  the  note  were  made 
by  Jesse  B.  Knight  and  C.  W.  Knight,  or  by  either  of  them,  with- 
out further  proof  This  charge  the  court  refused,  and  appellant 
excepted. 

The  appellant  then  asked  the  court  to  give  the  following  written 
charge,  to  wit :  "  That  the  indorsed  credits  on  the  notes  are  no  evi- 
dence against  Jesse  B.  Knight,  or  his  administrator,  that  any  pay- 
ment was  made,  or  the  time  of  such  payment ;  and  that  unless  the 
evidence  showed  that  Jesse  B.  Knight,  in  his  life-time,  made  the 
payments  indorsed  on  the  note,  then  the  jury  must  find  for  the 
defendant,  the  only  issue  being  on  such  payments."  The  court 
refused  to  give  this  charge  as  asked,  and  the  defendant  excepted. 
The  court  thereupon  gave  the  said  charge,  but  with  the  qualifica- 
tion that  the  charge  No.  2  must  be  taken  as  a  qualification  thereofl 
And  the  appellant  excepted  to  the  charge  thus  given,  with  the 
qualification. 

1.  The  indorsements  on  the  note,  on  the  evidence  of  the  plaintiffh, 
were  utterly  worthless  to  prove  either  that  the  alleged  payments 
were  made,  or  by  whom  made,  or  when  made ;  and  without  this, 
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they  should  not  have  been  permitfced  to  be  read  to  the  jury.  If  thej 
bad  been  proved  to  be  in  the  handwriting  of  the  appellees'  testator, 
said  Eliza  Perry,  without  more  evidence,  to  permit  them  to  be  read 
to  the  jury  to  defeat  the  bar  of  the  statute,  would  have  been  to  permit 
her  to  make  evidence  for  herself.  In  the  case  of  ItoOeliee  v.  Greer, 
7  Port  537,  the  court  say :  '^  A  payment  on  a  note  is,  we  think, 
precisely  equivalent  to  an  admission  that,  at  the  time  of  the  pay- 
ment, the  debt  is  due ;  but  it  is  necessary  that  the  party  relying 
upon  such  payment  should  prove  the  date  of  the  payment  To 
permit  that  fact  to  be  established  by  the  credit  entered  on  the  note 
would  be,  manifestly,  allowing  the  party  relying  on  it  to  make  evi- 
dence for  himself." 

Where  a  party  relies  on  an  indorsed  payment  on  a  note  to  stop 
the  operation  of  the  statute  of  limitations,  '^  such  payment  must  be 
proved  to  have  been  made  ai  the  tune  it  bears  date"  Watson  v. Dale, 
1  Port  247.  So,  too,  an  admission  made  by  a  principal  maker  of  a 
note,  coupled  with  a  promise  to  pay,  will  not  revive  the  debt  so  as  to 
take  it  out  of  the  bar  of  the  statute  of  limitations,  as  against  a  co- 
maker, who  is  a  surety;  nor  will  payments  made  by  him  have  the 
effect  to  prevent  the  running  of  the  statute.  Lowther  et  al.  v.  Clmp^ 
pM,  7  Ala.  353 ;  and  in  Myatts  &  Moore  v.  BeHl,  41  id.  222,  it  is  held* 
fhat  ^'  a  payment  by  one  of  several  joint  debtors,  before  the  statute 
has  completed  a  bar,  will  not  prevent  the  completion  of  the  bar  as 
to  die  others,  at  the  expiration  of  the  time  within  which  the  statute 
required  suit  to  be  brought  on  the  original  evidence  of  debt  relied 
on  to  sustain  the  action."  The  court  below,  therefore,  clearly  eri-ed 
in  permitting  these  indorsements  of  credits  on  the  note  to  be  read  to 
the  jury  as  evidence  of  payments  made  at  the  times  stated  in  said 
indorsements,  without  further  proof  of  the  fact  of  the  payments, 
and  by  whom,  and  when  made. 

2.  The  second  charge  of  the  court,  on  the  evidence  in  this  caae^ 
to  say  the  least  of  it  was  inappropriate  and  inapplicable,  if  not 
abstract,  and  was  well  calculated  to  mislead  the  jury,  and  should  not 
have  been  given. 

3.  The  first  charge  asked  by  appellant  was  a  very  proper  charge, 
was  warranted  by  the  evidence,  and  should  have  been  given.  The 
evidence  by  no  means  authorized  the  jury  to  presume,  as  a  matter 
of  law,  that  the  payments  were  made  by  Jesse  B.  Knight  or  C.  Vf. 
Knight,  or  either  of  them,  especially  if  they  believed  from  tlio  ovi- 
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denoe  they  were  the  mere  sureties  of  said  Beid.  In  that  case,  the 
presumption  was  directly  the  other  way. 

4.  The  second  charge  in  writing  should  have  been  given  or  refused 
in  tae  terms  in  which  it  was  written  (Bevised  Code,  §  2756) ;  and 
in  refusing  to  give  it  in  the  terms  in  which  it  was  written,  and  giy- 
mg  it  with  the  qualification  stated  against  the  objection  of  the 
appellant,  the  court  erred.    Edgar  v.  The  State,  43  Ala.  312. 

For  the  errors  herein  stated,  the  judgment  is  rcTersed  and  the 

cause  remanded,  at  the  costs  of  the  appellees. 

Jievereedm 


FnumfTSy  TreaSi,  appellant,  t.  Oosbih;  Judge,  eta 

(45  Ala.  IDS.) 

OomtUuHenal  lam.    OourU  etAMUhed  during  rAM&n. 

An  inferior  ooort  was  established  bj  an  act  of  the  legislature  of  an  insoigeat 
State  during  the  rebellion ;  after  the  suppression  of  the  rebellion  a  Judge 
was  elected  for  six  years,  and  his  election  was  ratified  by  the  legislature. 
The  legislature  afterward,  and  before  the  expiration  of  the  six  years,  abol« 
ished  the  court.  HM,  that  the  act  was  never  a  valid  law,  Uiat  the  legisla- 
ture had  the  constitutional  right  to  abolish  the  court,  and  that  thereafter  the 
Judge  had  no  claim  to  the  salary. 

Appbal  from  the  ciieuit  court  of  Dallas.  The  opinion  states  the 
case. 

J.  C.  Cbmptony  for  appellant,  dted  Nugent  t.  State,  18  Ala.  631 ; 
Conner  v.  Oity  of  New  York,  2  Sandfl  355 ;  1  Seld.,  285,  295 ;  Pom- 
eroy's  Const  Law,  §§  547,  549,  550,  551,  552,  553 ;  Buthr  y.  Penn^ 
eylvania,  10  How.  416 ;  EUis  etaLy.  State,  4  Ind.  1 ;  Coffin  t.  State, 
7  id.  157 ;  Bruce  y.  Ibx,  1  Dana  (Ky.),  450 ;  Dorman  t.  State,  34 
Ala.  230;  Fletcher  v.  Feck,  6  Cranch,  87;  Bespubliea  y.  Aiexander 
J.  Dallas,  3  Yeates,  300 ;  FeopU  ex  reL  Burgees  y.  Wilson,  15  IlL 
888 ;  Hoke  y.  Henderson,  4  Dey.  (N.  0.)  18,  19 ;  Smiti  r.  Mayor, 
87  N.  Y.  518 ;  Coffin  y.  Stale,  7  Ind.  157 ;  BuesM  r.  Howe,  12  Gray 
(Mass.),  147 ;  Grotius,  b.  II,  §  8,  p.  355 ;  Field  r.  The  People,  2  Scam. 
(IlL)  79. 

Morgan  £  Lapsley,  contra,  cited  Mayo  y.  Stoneum,  2  Ala.  890; 
&ate  y.  Porter,  1  id.  688 ;  Warner  y.  The  People,  2  Denio,  272. 
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PETEBSy  J.  This  is  a  proceeding  by  mandamus  on  the  part  of 
the  judge  of  the  city  court  of  Selma,  to  compel  the  treasurer  of  the 
county  of  Dallas  to  pay  the  salary  of  said  judge  of  said  city  court, 
which  he  claims  has  accrued  to  him  since  said  court  has  beei) 
abolished  by  act  of  the  general  assembly  of  this  State. 

In  the  court  below,  judgment  was  given  in  favor  of  the  petitioner, 
Judge  CoKBiN,  and  a  ffiafidamus  ordered  to  issue  in  conformity  to 
the  prayer  of  the  petition.  From  this  judgment  Perkins,  the  treas- 
urer, appeals  to  this  court,  and  here  assigns  the  action  of  the  court 
below  as  error. 

The  main  facts,  upon  which  this  grave  case  depends,  are  these: 
A  court,  styled  the  city  court  of  Selma,  was  established  by  an  act  of 
the  general  assembly  of  the  insurgent  government,  existing  in  the 
State  of  Alabama  during  the  rebellion,  which  purports  to  have  been 
approved  on  December  9th,  1864.  Pamph.  Acts,  1864,  p.  146.  The 
petitioner,  John  S.  Corbin,  was  elected  judge  of  this  court  at  the 
February  election  in  the  year  1868,  at  the  time  of  holding  the 
general  elections  in  this  State  in  that  year;  that  afterward,  by  an 
act  of  the  general  assembly  of  this  State,  approved  on  August  5th, 
1868,  said  election  of  said  judge  of  said  city  court  of  Selma  was 
ratified  and  confirmed.  Pamph.  Acts,  1868,  pp.  79, 80.  ThereupoA 
said  Corbin  was  duly  commissioned,  as  required  by  law,  and  after 
being  duly  qualified,  entered  upon  the  .discharge  of  the  duties 
of  said  office  of  said  judge  of  said  city  court ;  and  afterward,  on 
December  11th,  1869,  by  further  act  of  the  general  assembly  of  this 
State,  said  city  court  of  Selma  was  abolished.  Acts  1869-70,  p.  6, 
No.  6.  At  the  same  session  of  the  general  assembly  at  which  said 
city  court  was  abolished,  another  act  was  passed,  entitled  '^  An  act 
to- establish  a  criminal  court  for  the  county  of  Dallas,"  which  was 
approved  February  23d,  1870.  This  latter  act  repeals  all  laws  in 
confiict  with  its  provisions-  Pamph.  Acts,  1869-70,  p.  170,  No.  165 
This  last-named  act  clearly  repeals  the  act  of  1864,  by  which  the 
city  court  of  Selma  was  established. 

The  section  of  the  enactment  of  1864,  fixing  the  salary  of  the 
judge  of  said  city  court,  is  in  these  words :  ^*  Sec.  11.  Be  it  further 
enacted,  that  the  salary  of  the  judge  of  the  court  hereby  established 
shall  be  three  thousand  dollars  a  year,  and  shall  not  be  diminished 
during  his  continuance  in  office,  and  shall  be  payable  quarterly  at 
the  treasury  of  the  county  of  Dallas,  upon  his  order,  out  of  any 
moneys  unappropriated ;  and  for  the  remuneration  of  said  county 
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There  are  other  courts,  called  in  the  conBtitution  ^*  inferior  coorti 
of  law  and  equity,"  which  ^'  the  general  assembly  may  from  time  to 
time  establisn."  These  latter  courts  derive  their  existence  from 
legislative  enactment  They  are  the  creatures  of  the  law-making 
power  of  the  State.  A  city  court,  under  our  constitution,  is  of  this 
latter  character.  It  is  established  by  the  legislature.  It  is  the  crea* 
ture  of  a  statute  law.  All  statute  laws  are  subject  to  repeal,  except 
when  they  create  a  contract  Here  that  is  not  the  case.  The 
establishment  of  a  court  is  not  the  creation  of  a  contract  Then, 
such  a  law  may  be  repealed.  And  when  it  is  repealed,  aU  the  rights 
depending  on  it  expire,  unless  there  is  a  reservation  or  exception  in 
their  favor.  Oonst  Ala.,  art.  6,  §  1 ;  Niigent  v.  The  States  18  AIsl 
521 ;  Bloomer  v.  StolUyy  5  McLean,  161 ;  Kellogg  v.  Oshkoshy  14  Wis. 
623  ;  2  Benth.  Works,  402,  et  seq. ;  Cooley^s  Const  Lim.,  pp.  125, 
126,  276;  Pope  v.  Lewis,  4  Ala.  487;  Butler  v.  Pennsylvaniay  10 
How.  402 ;  CommonweciUh  v.  MaHn,  5  Watts  &  Serg.  418 ;  Conner 
V.  New  York,  2  Sandt  355  ;  5  N.  Y.  285 ;  Dwarris  on  Statutes,  419- 

Undoubtedly,  then,  the  legislature  may  repeal  a  statute  passed  by 
itself,  establishing  an  inferior  court  This  abolishes  the  court; 
and,  necessarily,  where  there  is  no  court  there  cannot  be  any  such 
ofiioe  as  judge  of  such  court  Such  an  idea  would  be  a  solecism  in 
judicial  interpretation.  There  is  no  constitutional  protection  to 
the  salaries  of  the  judges  of  inferior  courts  in  this  State.  This  pro- 
tection only  extends  to  the  judges  of  the  supreme  court,  the  circuit 
courts,  and  the  courts  of  chancery.  Const  of  Ala.  1867,  art  6, 
§  10.  And  whatever  doubt  there  may  be  about  the  legislative 
authority  to  abolish  such  an  office,  the  law  allowing  and  providing 
for  the  payment  of  the  salary  of  a  judge  of  an  inferior  court  may 
be  repealed.  In  this  case  this  has  been  done.  Pamph.  Acts, 
1869-70,  p.  6 ;  id.,  p.  170,  No.  165,  §  17,  and  cases  eupra. 

It  seems,  then,  free  from  all  rational  doubt,  that  such  an  office  as 
the  judgeship  of  a  city  court  is  a  statutory  office,  and  one  who 
accepts  it  does  so  with  such  infirmities  as  belong  to  it  If  it  is  sub- 
ject to  be  abolished  by  the  repeal  of  the  law  creating  it,  there  seems 
to  be  little  grounds  justly  to  complain  that  it  is  one  of  its  incidents 
so  to  fail  within  a  period  of  six  years.  The  establishment  of  the 
court  originates  the  office  of  judge  of  the  court  The  judicial 
power  is  in  the  court,  and  not  in  the  magistrate  who  presides  over 
it;  so  that  the  legislature  cannot  make  a  judge  independent  of  a 
court.    The  legiblative  power  is  solely  to  establish  inferior  courtSi 
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andy  along  with  the  court,  the  offioe  of  judge  of  such  court  The 
judges  who  are  elected  by  the  people  are  to  be  judges  of  the  courts 
mentioned  in  the  constitution,  or  such  as  have  been  established  by 
law;  not  judges  merely,  without  courts  to  preside  over.  Such 
judges  are  unknown  to  our  constitution.  Const  Ala.  1867,  art  6, 
§  11.  The  term  of  the  office  of  '^  the  judges  of  the  several  courts 
of  this  State  is  limited  to  six  years,''  but  only  when  the  court  so 
long  exists.  Const  Ala.  1867,  art  6,  §  12.  It  does  not  take  away 
from  the  legislature  the  power  to  abolish  a  statutory  court  The 
legislative  power  is  supreme,  unless  there  is  an  express  constitn« 
tional  limit  Cooley's  Const  lim.,  pp.  1, 87, 88, 168 ;  People  v.  JDra- 
pety  15  N.  Y.  543 ;  Dorman  v.  The  State,  34  Ala.  216. 

The  foregoing  views  of  the  constitution  and  laws  of  this  State, 
under  which  the  petitioner  sets  up  his  claim  in  this  case,  lead  me  to 
the  conclusion  that  the  learned  judge  erred  in  his  order  and  judg- 
ment in  the  court  below.  The  judgment  of  the  court  below  must, 
therefore,  be  reversed. 

And  this  court,  proceeding  to  render  such  judgment  as  the  circuit 
court  should  have  rendered,  doth  hereby  order,  adjudge  and  decree, 
that  tho  judgment  of  the  circuit  court  in  this  cause  on  the  trial 
below  be  reversed,  that  an  order  for  a  rule  nisi  in  favor  of  the  peti  • 
tioner  be  denied,  that  the  petition  and  application  for  mandamus 
be  dismissed,  and  that  the  said  John  S.  Corbin,  the  appellee  in  this 
court,  pay  the  costs  of  this  appeal  in  this  court  and  in  the  court 
below.    Bevised  Code,  §  3502. 


OonoJT  et  aLf  appellants,  v.  XJlxxb. 

(45  AUL878.) 

WUl-^mnity  of  teeiaiar. 

la  the  eontest  of  a  will  the  Judge  charged,  that "  unless  the  Jury  beliere  from 
the  eTidence  that  the  testator,  if  of  sound  mind,  would  have  included  C.  oi 
his  children  in  the  benefit  of  his  will,  they  cannot  set  the  wiU  aside  because 
he  may  have  excluded  them  under  an  insane  delusion  as  to  G."  Held  error, 
on  the  ground  that  when  a  will  is  ascertained  to  be  the  result  of  an  insane 
delusion  it  should  be  declared  void,  without  inquiring  what  the  testatoi 
would  or  would  not  have  done  if  he  had  been  of  sound  mind. 

A  will  which  is  the  direct  ofibpring  of  even  partial  insanity  is  Told. 
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Appeal  from  the  probate  court  of  DaUas  ooanty,  in  the  mattei 
of  the  application  to  prove  the  last  will  and  testament  of  William 
Curtis,  deceased.  The  application  was  contested  by  Martha  and 
Lucy  Cotton,  granddaughters  of  the  testator  by  Lucy,  daughter  of 
the  testator.  The  decision  being  adverse  to  the  contestants  this 
appeal  is  brought  by  them.  The  opinion  states  the  charges  of  the 
iudfire  which  were  the  ground  of  exception. 

P.  O.  Wood  and  Pettus  dk  Dawson^  for  appellants,  cited  Shelford 
on  Insanity,  39,  §§  40,  41,  42,  43 ;  1  Williams  on  Executors,  28 ; 
Tovmskend  v.  Townshend,  7  Oill,  10 ;  Fhrey  v.  Iloretfy  24  Ala.  249 ; 
Wharton  &  Stiles'  Med.  Jur.  17 ;  Drew  v.  dark,  1  Add.  279,  and 
8  id.  79. 

Morgan,  LapsUt/  it  Nelson,  contra,  cited  Warring  v.  Warring,  6 
Moore's  P.  C.  Oas.  349,  dted  in  note  to  1  Bedf.  on  Wills,  8, 11,  pfk 
80,  81 ;  Floreg  v.  Florey,  24  Ala.  241 ;  Drew  t.  Clark,  1  Add.  279, 
and  3  id.  79 ;  Boyd  t.  Big,  8  Wall  71. 

Blaketfs  Heirs  v.  Blakey*s  Ex.,  33  Ala.  611,  and  the  cases  therein 
cited;  Stuhhs  v.  Houston,  id.  555 ;  HaU  v.  HaXCs  Exf^s,  88  id.  181 ; 
1  Iledf.  on  Wills,  title  ''  Senile  Insanity.'' 

Peok,  0.  J.  The  only  questions  argued  by  the  counsel  arise  on 
the  charges  of  court,  and,  of  these,  we  shall  confine  ourselves  to  the 
consideration  of  the  eighteenth  and  nineteenth  charges,  as  these 
are  the  only  ones  in  which  we  are  able  to  discover  any  errors.  The 
eighteenth  charge  is  in  the  following  words,  to  wit :  <'  Unless  the 
jury  believe  from  the  evidence  that  William  Curtis,  if  of  sound 
mind,  would  have  included  Mr.  Cotton  or  his  children  in  the  bene* 
fit  of  his  will,  they  cannot  set  the  will  aside,  because  he  may  have 
excluded  them  under  an  insane  delusion  as  to  Mr.  Cotton ;  and  if 
Mr.  Curtis,  when  sane,  was  greatly  incensed  toward  Mr.  Cotton, 
and  if  he  indicated  his  determination  not  to  allow  him  to  inherit 
his  estate,  this  is  proper  evidence  to  be  considered  along  with  the 
other  facts  in  the  case,  as  to  whether  he  excluded  the  children  for 
this  cause,  and  not  because  he  was  partiaUy  insane  as  to  him." 

This  charge  is  somewhat  involved,  and  is  by  no  means  clear  and 
perspicuous,  and  may,  very  readily,  have  embarrassed  and  misled  the 
jury ;  but  its  fatal  £Ault  or  error  is,  that  it  announces  an  erroneous 
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legal  proposition^  in  this,  that  a  will  is  valid  although  the  testator, 
at  the  time  it  was  made,  may  have  been  under  a  particular  insane 
delusion,  and,  by  reason  of  such  insane  delusion,  a  person  entitled, 
in  case  of  intestacy,  as  an  heir  at  law,  to  inherit  the  estate  of  the 
testator,  or  a  portion  of  it,  is  excluded  from  any  benefit  under  the 
will  unless  the  jury  should  believe,  from  the  evidence,  the  testator, 
if  of  sound  mind,  would  have  included  such  person  in  the  benefits 
of  his  wilL 

In  other  words,  a  will  may  be  upheld  although  the  direct  off- 
spring of  a  particular  insane  delusion,  if  the  jury  believe  the  testator 
would  have  made  the  same  will  if  he  had  been  sane.  Such  a  propo- 
sition, we  think,  cannot  be  maintained  either  on  reason  oi 
authority. 

Mr.  Shelford,  in  his  work  on  the  Law  of  Lunatics,  par.  37,  says : 
**  The  existence  of  insanity  is  a  fact  which,  by  the  law  of  England, 
is  not  in  general  decided  without  the  intervention  of  a  jury,  whose 
decision,  in  such  cases,  ought  to  be  founded  on  clear  and  unexcep- 
tionable evidence  submitted  to  their  consideration ; "  that  "  reason, 
being  the  common  gift  to  man,  raises  the  general  presumption  that 
every  man  is  in  a  state  of  sanity,  and  that  insanity  ought  to  be 
proved ;  and  in  favor  of  liberty  and  of  that  dominion  which,  by  the 
law  of  nature,  men  are  entitled  to  exercise  over  their  own  persons 
and  properties.  It  is  a  presumption  of  the  law  of  England  that 
rvery  person,  who  has  attained  the  usual  age  of  discretion,  is  of 
sound  mind  until  the  contrary  is  proved."  And  again,  on  page  389, 
speaking  of  wills  impeached  on  the  ground  of  the  partial  insanity 
of  testators,  he  says :  "  Proof  of  the  existence  of  partial  insanity 
will  invalidate  contracts  generally,  and  will  be  sufficient  to  defeat  a 
will,  the  direct  offspring  of  partial  insanity,  both  in  the  courts  of 
common  law  and  in  the  ecclesiastical  courts,  although  the  testator, 
at  the  time  of  making  it,  was  sane  in  other  respects  upon  ordinary 
subjects.'^  The  reason  of  this  rule  is,  because  a  will  thus  made  is 
an  insane  act,  that  is,  the  act  of  an  insane  man,  and  the  law  will 
not  sanction  nor  uphold  such  an  act.  We  understand  this  to  be  the 
principle  decided  in  the  case  of  Floret/  v.  Florey,  24  Ala.  241. 
There  the  testator,  under  the  insane  delusion  that  a  certain  person 
was  his  son,  made  him  the  principal  beneficiary  of  his  wilL  Tie 
court  held  the  will  invalid  for  that  reason*  But,  in  this  case,  the 
jury  were  charged  they  might  sustain  the  will,  although  they 
believed  the  testator  excluded  the  contestants  from  all  the  benefits 
Vol,  VI.— 89 
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of  his  will,  notwithstanding  the  testator,  in  doing  this,  was  acting 
under  an  insane  delusion,  provided  thej  also  believed  the  testator 
would  njt  have  included  them  if  he  had  been  sane. 

On  the  hypothesis  of  the  charge  in  this  case,  the  testator  made 
his  will  under  the  influence  of  an  insane  delusion,  and  we  are 
unable  to  find  any  good  reason  why  the  will  should  be  held  invalid 
in  the  one  case  and  valid  in  the  other.  In  each  case  the  testator 
acted  under  an  insane  delusion ;  therefore,  in  each  case,  the  will 
should  be  held  to  be  invalid.  In  the  one  case,  as  in  the  other,  whezi 
it  was  ascertained  the  will  was  the  ofTspring  and  fruit  of  an  insane 
delusion,  it  should  be  declared  void,  without  inquiring  what  the 
testator  would  or  would  not  have  done  if  he  had  been  of  sound 
mind  and  memory.  Such  an  inquiry  was  not  pertinent  to  the  issue, 
and  might  distract  and  mislead  the  jury.  For  the  foregoing  reasons 
the  charge  is  erroneous,  and  should  bave  been  refused. 

The  nineteenth  charge  is  in  the  following  words,  to  wit:  "If 
William  Curtis  knew  or  believed  that  the  result  of  his  dying  with- 
out a  will  would  be  to  leave  the  children  of  Darius  Curtis  without 
any  support  out  of  his  estate,  because  their  father  had  received 
advancements  from  him  in  negro  property  equal  to,  or  greater  than, 
liis  share  in  the  value  of  his  estate  at  the  time  he  made  his  will, 
and  if  he  made  his  will  to  provide  for  said  children  and  to  prevent 
them  from  being  left  so  unprotected  or  unprovided  for,  and  if  he 
did  this  in  the  exercise  of  his  reason,  these  provisions  of  his  will  are 
lawful,  and  the  will  containing  them  will  be  upheld,  although  he 
may  have  had  an  insane  delusion  as  to  Mr.  Cotton,  by  reason  of 
which  he  failed  to  make  any  provision  for  his  children  in  said 
wilU' 

This  charge,  if  it  were  not  for  the  last  clause  of  it,  would  be 
unexceptionable,  but  with  it  it  should  have  been  refused  for  reasons 
stated  in  disi)osing  of  the  objections  to  the  eighteenth  charge. 

We  have  carefully  examined  the  evidence  set  out  in  the  bill  of 
exceptions,  and  as  it  proves  a  very  strong  dislike  to,  and  bitter  feel- 
ings on  Curtis'  part  toward,  Mr.  Cotton,  the  father  of  contestants, 
and  tends,  in  some  sort,  to  show  an  insane  delusion,  and  that  this 
delusion  was  the  reason  why  the  contestants  were  excluded  from 
any  benefits  in  the  testator's  will,  therefore  it  was  proper  to  leave 
this  question  to  the  determination  of  the  jury,  under  appropnata 
tduurges  of  the  court 
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For  the  error  in  giving  the  eighteenth  and  nineteenth  charges  tc 

ihe  jury,  the  order  and  decree  of  the  probate  coort  are  reversed,  and 

ihe  cause  remanded  for  further  proceedings^  at  the  cost  of  the 

appellee. 

BevermL 

Hon»— Bm  state  ▼.  PffMi  ontei  MB.— 


BUBBlLL  ei  oLf  appellants,  T.  MoOoBiaox. 

(45  Ala.  SSr.) 

Vmdor'i  Ken.    Optional  coiUraU. 

A  Tendor's  lien  upon  land  for  itspureliMe-money  is  not  impaired  because  ths 
obligation  taken  for  its  payment  indndea  the  price  of  penonal  property  sold 
at  the  aame  time,  when  the  amount  to  be  paid  for  the  land  can  be  aacertained 
by  proof. 

An  obligation  in  writing  to  pay  a  specified  aum  of  money,  on  a  day  certain,  in 
coin,  or  cotton  at  twenty  cents  per  pound,  at  the  option  of  the  promiaor.. 
beoomee  aboolute  to  pay  coin,  anleBs  a  tender  of  the  cotton  is  made  when  daa 
A  like  obligation,  when  at  the  option  of  the  creditor,  does  not  require  of  him 
aL  election  and  notice  in  order  to  maintain  his  action  to  recoyerthe  coin. 

Bill  for  an  accounting  and  for  the  enforcement  of  vendor's  lien. 

On  the  Slst  of  October,  1865,  McCormick  and  appellant's  testator 
agreed  in  writing  for  the  sale  by  the  former  to  the  latter  of  eight 
hundred  and  eighty  acres  of  land  and  a  large  amount  of  personal 
property,  which  is  particularly  set  out  in  the  agreement,  together 
with  the  price  of  the  lands  per  acre,  and  of  each  article  of  the  per- 
sonal property.  On  the  next  day  Russell  executed  the  following 
obligation : 

**  $11,840.  By  the  first  day  of  January,  A.  D.  1867, 1  promise  to 
pay  James  McCormick,  or  bearer,  eleven  thousand  eight  u^n- 
dred  and  forty  dollars,  for  land,  stock,  etc.  The  condition  of  the 
above  note  is  to  be  ten  bales  of  cotton  paid  on  the  above  note 
by  the  first  day  of  January,  1866 ;  further,  that  T,  J.  C.  Russell, 
have  the  right  to  pay  one-half  the  balance  of  the  note  in  cot- 
ton at  twenty  cents  per  pound,  or  coin,  optionary  with  Russell; 
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the  other  half  of  the  note  to  be  paid  in  coin,  or  cotton  at  twenty 
cents  per  pound,  optionary  with  James  McGormick.  If  there  is  any 
left  unpaid  the  first  of  January,  1867,  it  is  to  be  extended  until 
the  first  of  January,  1868,  at  legal  interest  All  the  above  note  that 
iS  not  paid  on  or  before  the  first  day  of  January,  1866,  bears  ini^xest 
.  at  eight  per  cent  until  paid. 

"  NT)vember  1st,  1865.  «  J.  C.  Eussbll.* 

At  the  bottom  of  this  note  was  a  description,  by  numbers,  town- 
ship and  range,  of  the  land. 

McGormick,  at  the  same  time,  conveyed  by  deed  the  land  men- 
tioned in  the  bill,  to  Bussel,  warranting  the  titles,  and  including  in 
the  deed  one  hundred  and  twenty  acres  of  land  called  "  lost  lands,'' 
and  described  as  a  '^  tax-paying  claim ; "  and  Bussell  then  entered 
into  possession.  The  proof  shows  that  this  last  land  was  not  a  part 
of  the  land  originally  contracted  for,  but  was  "  thrown  in  in  the 
trade ; "  that  Bussell  was  fully  informed  by  McGormick  of  the  con- 
dition of  the  title  to  it;  and  that  the  deed  was  inadvertently  made, 
by  the  person  drawing  it  up,  to  include  the  ^4ost  land"  in  the  war- 
raniy  of  title  to  the  other  land  sold. 

Various  payments  by  Bussell,  amounting  to  about  $4^600,  up  to 
January  12, 1867,  were  placed  by  McGormick  to  the  credit  of  the 
amount  due  for  the  personal  property,  Bussell  not  giving  any 
specific  directions  as  to  how  it  should  be  applied. 

McGormick  filed  his  bill  on  the  10th  of  April,  1868,  and  sought 
an  account  and  the  enforcement  of  his  vendor's  lien  and  the  pay- 
ment thereof  in  coin,  and  also  prayed  that  the  deed  made  by  him 
ghould  be  reformed,  so  as  to  express  the  true  intention  and  under- 
standing  of  the  parties  as  to  the  one  hundred  and  twenty  acres  of 
*<  lost  land,"  it  being  drawn  up  as  it  was  by  mistake  of  the  person 
writing  the  deed. 

The  answer  admits  that  some  of  the  purchase-money  for  the  land 
is  due,  but  insists  that  the  payment  made  should  bd  deducted  from 
the  amount  agreed  to  be  paid  for  the  land ;  and  denies  that  McGor- 
mick has  a  vendor's  lien  on  the  land  for  the  purchase-money  of  both 
the  land  and  personal  property ;  and  also  claims  to  be  allowed,  as 
an  ofbet  against  the  amount  of  the  purchase-money  for  the  land, 
the  amount  paid  out  by  Bussell  to  secure  a  perfect  title  to  the 
one  hundred  and  twenty  acres  of  'Most  land;"  alleges  that  it  was 
the  intention  of  McGormick  and  Bussell  that  the   title  to  the 
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**  lost  land "  Bhould  be  warranted,  as  well  as  the  title  to  the  rest 
of  the  land ;  and  alleges  that  the  amount  thus  found  due  is  the 
tme  amount  due  for  the  purchase-money  of  said  lands,  and  that 
this  sum  should  be  decreed  to  be  for  United  States  curreucy,  or 
'  gi'eenbacks." 

The  cause  was  submitted  on  bill,  answer,  exhibits,  testimony,  and 
motion  of  respondent  to  dismiss  for  want  of  equity.  The  chancellor 
decreed  that  McCormick  was  entitled  to  the  relief  prayed  for,  and 
had  a  lien  on  the  lands  for  the  amount  of  the  note  still  unpaid; 
and  that  the  amount  so  foand  due,  as  by  statement  of  the  chancel- 
lor himself,  is  $9,506.97,  in  gold  or  silver  coin,  in  default  of  pay- 
ment of  which  the  register  was  ordered  to  sell  said  lands,  etc. ;  and 
further  decreed  a  reformation  of  the  deed  according  to  the  prayer 
of  the  bilL    The  defendant  appeals. 

OoWhtoaitej  Rice  <&  Semple,  for  appellant,  cited  WIddden  y.  BA* 
more,  50  Oonn.  357 ;  McMurry  y.  Staie,  6  Ala.  324 ;  2  Pars,  on 
Oont  (5th  ed.)  651,  657,  259  and  note  r. 

Pv^h  A  Baker,  oontra,  cited  7  Ala.  775 ;  Stewart  t.  Danellyf  4 
Yerg.  177, 

B.  F.  Saffold,  J.  There  is  no  doubt  about  the  equity  of  the 
bilL  The  land  proceeded  against  is  that  for  which  the  money  was 
due,  and  no  cause  is  shown  why  the  vendor's  lien  does  not  attach. 

The  chief  issue  between  the  parties  is  the  correctness  of  the 
decree  ascertaining  the  complainant's  demand  in  coin.  The  obli- 
gation of  the  debtor  was  to  pay  half  of  what  is  unpaid  m  cotton  at 
twenty  cents  a  pound,  or  coin,  at  his  option,  and  the  other  half  in 
the  same  way,  at  the  option  of  the  creditor,  by  a  specified  time.  In 
Lane  v.  Kirhmany  Minor,  411,  where  a  note  for  a  specified  sum  of 
money  was  payable  on  a  day  certain,  but  might  be  discharged  with 
cotton  at  the  market  price,  it  was  held,  that  the  plaintiff  was  not 
bound  to  demand  the  cotton,  but  the  defendant  should  have  made 
his  election  within  the  time  allowed  by  the  contract,  and  given 
notice  thereof  to  the  creditor,  otherwise  the  obligation  to  pay  money 
became  absolute.  This  ruling  is  referred  to  and  re-affirmed  in  1 
Stew.  524, 2  id.  444,  6  Ala.  324,  7  id.  775.  In  this  case,  there  is  no 
averment  on  the  part  of  the  defendant  of  readiness  to  perform  the 
contract. 


710  ALABAMA, 


Hooely  ▼.  TnthilL 


As  to  that  part  of  the  contract  which  gave  option  to  the  creditoTi 
the  decisions  aboye  referred  to  establish  that,  where  the  agreement 
is  to  deliTer  a  ponderous  article  upon  a  day  certain,  no  demand  Is 
necessary  to  entitle  the  plaintiff  to  maintain  his  action,  though  it 
nay  be  defeated  by  plea  and  proof  of  the  defendant's  readiness  to 
leliver. 

In  Townsend  y.  Wells,  3  Day,  327^  which  was  an  action  on  a  note 
for  t80,  payable  in  rum,  sugar  or  molasses,  at  the  election  of  the 
payee,  witlxin  eight  days  after  date,  it  was  held  not  necessary  to 
prove  that  the  payee  made  his  election,  and  gave  notice  thereof  to 
the  maker,  but  that,  if  the  defendant  did  not  tender  either  of  the 
articles  within  eight  days,  he  became  immediately  liable  on  his  note, 
and  the  amount  might  be  recoyered  in  money.  See,  also,  2  Penn. 
63,  301 ;  3  Scam.  389.  It  seems  to  me,  that  where  the  creditor  has 
the  election  of  a  ponderous  article  or  money,  his  omission  at  the 
proper  time  to  elect  should  be  regarded  as  an  election  to  take  the 
money.  But  the  defendant  does  not  plead  a  tender  or  readiness  to 
deliyer,  and,  therefore,  the  complainant's  right  to  the  money  is 
absolute. 

The  recovery  in  gold  or  silver  coin  was  correct  Holt  v.  Oivetiy 
43  Ala.  613 ;  Chiehokn  v.  Arrington,  id.  610 ;  BiMer  v.  HorwUz,  8 
Wall. 

There  was  no  error  in  reforming  the  deed.  The  proof  abundantly 
shows  that  there  was  no  fraud  or  misrepresentation  respecting  the 
^lost  lands,"  even  if  it  does  not  appear  from  the  deed  that  tbs 
warranty  of  title  was  not  intended  to  apply  to  thenu 

The  judgment  i$  affirmed. 


MoaxLTy  appellant,  v.  Tuthill  et  oL 

(tf  Ala.6n.) 

MAMam'^^jfbet  of  decreet  of  eawrtt  during.    WStt-^eaUofteeMot'ekmde. 

Confederate  moneif. 

rhe  orders  and  decrees  of  the  eo-cidled  ooorts  of  probate  sitting  in  Alahams 
daring  the  rebellion  are  to  be  treated  as  the  orders  and  deereee  of  foreign 
courts ;  and  they  may  be  impeached  for  fraud,  want  of  Jurisdiction,  or  an 
Ulegal  exercise  of  the  Jurisdiction  assumed. 
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Where,  bj  stfttnte,  a  aale  of  the  lands  of  a  testator  for  the  pa/ment  of  debts 
is  liuthorixed.  "  1.  When  the  will  gives  no  power  to  sell  the  same  for  that 
purpose,  and  the  personal  estate  is  insufficient  therefor;"  and  '*2.  When  a 
■ale  of  the  lands  is  more  beneficial  than  a  sale  of  slaves,  and  is  not  in  con 
flict  with  the  provisions  of  the  will/'  and  the  second  ground  for  sale  is  relied 
npoc,  the  jurisdiction  of  the  court  to  order  a  sale  is  limited  to  a  case  in  which 
then  are  no  conflicting  provisions  in  the  will. 

On  vacating  a  sale  of  lands  of  a  testator  made  under  order  and  decree  of  the 
so-called  court  of  probate  of  the  late  rebel  government  of  Alabama,  if  such 
sale  has  been  made  for  Confederate  treasury  notes  of  the  so-called  "  Con- 
federate States  of  America/'  the  purchaser  should  be  charged  with  the  value 
of  the  use  and  occupation  of  the  land  during  his  possession,  and  allowed 
credit  for  the  value  of  Confederate  treasury  notes  at  the  date  of  the  pur- 
chase, if  the  sale  was  for  cash,  and  if  said  notes  were  of  benefit  to  the  tes- 
tator's estate  or  his  heirs,  and  for  the  value  of  all  necessary  repairs  and 
improvements  by  him  made  on  said  land. 

Bill  in  equity,  by  Louis  Bobert  Mosely  against  Oeorge  A.  TuthiU 
and  others.  It  appears  that  Micael  Prieto  died  on  the  18th  of 
August,  1860,  seized  of  certain  land  in  Mobile,  leaving  two  sons, 
Louis  Bobert  and  Francis  D.  Mosely,  and  a  will,  of  which  the 
following  are  the  principal  provisions : 

*^  Item  L  I  request  that  all  my  just  debts  shall  be  paid  by  my 
executor,  hereinafter  appointed. 

^  Item  2.  I  devise  all  my  real  and  personal  property  equally,  to  be 
divided,  share  and  share  alike,  between  my  two  sons,  Frank  D. 
Mosely  and  Louis  Bobert  Mosely,  and  to  be  held  to  them  and  their 
heirs  upon  the  terms  and  conditions  hereinafter  expressed. 

'*  Item  3.  I  hereby  name,  constitute  and  appoint  my  beloved  bus* 
band,  Francis  Mosely,  as  the  sole  executor  of  this  my  last  will  and 
testament        ♦  ♦  ♦  ♦ 

**  Item  4.  It  is  my  desire  that  my  executor,  immediately  after  my 
decease,  shall  take  the  possession  of  all  my  real  and  personal  prop- 
erty, and  whoUy  rent  and  manage  the  same,  and  collect  the  revenue 
thereof,  until  my  son,  Louis  Robert,  shall  arrive  at  the  age  of 
twenty  .one  years,  when  all  my  said  property  shall  be  divided 
equally,  share  and  share  alike,  between  my  said  sons,  Frank  D.  and 
Louis  Bobert  ♦  ♦  ♦  ♦ 

^  Item  7.  I  do  hereby  charge  each  of  the  shares  of  my  two  sons, 
of  the  property  they  will  receive  upon  the  coming  of  age  of  the 
said  Louis  Bobert,  and  the  equal  division  of  said  property  as  above 
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provided,  and  from  that  time  for  the  term  of  the  natural  life  of  my 
Baid  husband,  Francis  Mosel j,  with  the  payment  to  the  said  Francis 
Mosely  of  one-third  of  the  net  revenue  of  the  said  shares ;  it  being 
the  trie  intent  and  meaning  of  this,  that  the  said  Francis  Mosely 
is  to  have  one-third  of  the  revenue  arising  from  said  property  foi 
his  natural  life,  and  the  said  property  is  hereby  charged  with  the 
payment  of  the  same,  into  whose  hands  soever  the  same  may 
come.  ♦  ♦  ♦  ♦ 

^  In  witness  whereof,  being  too  weak  in  body  to  sign  my  name,  I 
have  hereuntq  affixed  my  mark,  this  fourteenth  day  of  August, 
A.  D.  1860. 

her 

^'MioaelM  Pribto.^ 

mariL. 

'^ Attest:  Chas.  P.  Bobinson,  Alphonse  Hurtel.^' 

The  executor  named  in  the  will,  after  entering  upon  his  duties, 
was  removed,  and  Joseph  Bariol  was  appointed  administrator. 
Bariol  in  September,  1862,  petitioned  the  probate  court  for  an  order 
to  sell  the  lands  of  the  testatrix,  on  the  ground  '^  that  the  debts 
coald  not  be  paid  out  of  any  personal  property  other  than  the 
slaves,  and  the  sale  of  the  land  *  *  *  would  \)^  more  beneficial 
to  the  estate  than  the  sale  of  the  slaves."  The  will  was  annexed  to 
the  petition.  On  the  13th  of  January,  1863,  the  probate  court  made 
an  order  for  the  sale  of  the  land  described  in  the  petition.  Under 
this  order  a  part  of  the  land  was  sold  to  Sosina  Rutherford  for  the 
sum  of  t3,050  in  Confederate  States  currency,  which  was  paid ;  and 
the  sale  being  confirmed,  a  conveyance  was  made  accordingly. 
Bariol  died  soon  afber,  and  Wesley  W.  McOuire  was  appointed 
administrator  de  bonis  non.  McOuire  proceeded  to  sell  the  remain- 
der of  the  land  and  Jean  Jaques  Forrer  became  the  purchaser. 
The  probate  court  confirmed  the  sale  and  ordered  conveyance  to  be 
made  on  the  23d  of  April,  1863,  which  was  accordingly  done. 

The  purchase-money  was  paid  to  McOuire,  by  Forrer,  in  Con- 
federate treasury  notes.  Forrer  sold,  in  March,  1866,  to  Odorge  A. 
Tuthill,  for  $8,000  lawful  money  of  the  United  States,  who,  at  the 
time  of  filing  the  bill,  held  by  his  tenant,  Sophia  Lewis.  Com- 
plainant became  of  age  on  the  24th  of  September,  1864,  and  in 
May,  18^37,  Francis  D.  Mosely  died  intestate,  leaving  complainant 
ais  sole  heir  at  law. 

In  1864,  McOuire  filed  his  accounts  for  final  settlement,  and  the 
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administration  vas  then  finally  settled^  except  as  to  certain  suita 
which  were  left  open,  for  the  purpose  of  enabling  the  administrator 
to  proaecnte  said  snits. 

On  the  9th  of  September,  1867,  complainant  filed  his  bill,  making 
McQuire  and  the  purchasers  and  sub-purchasers  of  the  property 
defendants,  and  praying  for  a  review  and  revision  of  the  proceedings 
in  the  probate  court,  so  far  as  concerned  the  order  and  proceedings 
and  sale  of  the  real  estate ;  and  that  he  be  re-instated  to  all  his  rights 
under  the  will,  and  for  an  account  of  the  rents  and  profits  of  said 
real  estate,  or  that  he  be  allowed  to  redeem  the  same  by  paying  the 
equivalent  for  the  Confederate  treasury  notes  paid  f6r  the  purchase 
thereof,  and  for  general  relief.  On  the  final  hearing  on  the  bill, 
answers,  exhibits  and  proof,  the  chancellor  dismissed  the  bill.  The 
complainant  now  assigns  the  dismissal  of  his  bill  for  error. 

Smith  i&  Herndon  and  Labuzan,  for  appellant  The  acts  of  the 
probate  court  were  not  final  but  only  prima  facie.  Martin  v. 
ffetoitty  July  Term,  1870.    A  court  of  equity  will  rescind  the  sale. 

8  Spence's  Eq.  Jur.  379-386 ;  1  Story's  Eq.,  §§  246,  395,  396,  400, 
439 ;  2  id.,  §§  695,  699 ;  Kennedy's  Bxrs.  v.  Kennedy's  Heirs,  2  Ala. 
571 ;  12  id.  734 ;  11  id.  295  ;  9  id.  704.  The  probate  court  did  not 
acquire  jurisdiction  to  sell  the  land.  Batcher  v.  Satcher^s  AdmW^ 
41  Ala  39.  Opinion  of  Walkbk,  C.  J.,  in  Hoard  v.  Hoards 
AdmWy  id.  602,  and  authorities  cited;  Pitfield  v.  Oazzarn,  2  id. 
325;  Oould  v.  Hayes,  19  id.  449;   Witnberly  v.  Wiynherly,  38  id.  41 ; 

9  id.  478 ;  4  Por.  323 ;  8  id.  399 ;  17  Ala.  215 ;  Mattheson's  Heirs  \. 
Hearin,  29  id.  210,  is  distinguishable  from  the  case  at  bar.  There 
it  was  not  pretended  that  the  will  was  violated.  Counsel  also 
referred  to  the  following  cases :  Bond's  Heirs  v.  Smith's  Adm'r,  2 
Ala.  660 ;  Ellis  v.  Molloy,  2  Hob.  225 ;  3  Chit.  Eq.  Dig.  2510,  §  18 ; 
Lambeth  v.  Oarber,  6  Ala.  870 ;  Wynian  v.  Campbell,  6  Port  245 ; 
Sx  parte  Bibb,  January  Term,  1870. 

P.  Hamilton,  contra,  A  court  of  equity  has  no  jurisdiction  in 
this  case.  6  Port.  249,  262 ;  1  Ala.  475,  730 ;  10  id.  172,  652 ;  6  id. 
412 ;  7  id.  855;  17  id.  714;  28  id.  164;  29  id.  210;  41  id.  26  ;  42  id. 
452.  Counsel  also  referred  to  the  following  cases  on  the  merits :  28 
Miss.  187 ;  19  Ga.  153 ;  13  id.  1 ;  1  Conn.  467 ;  8  WalL  1 ;  State 
$f  Texas  t.  White,  7  id.  732. 

Vol.  VI.—  90 


714  ALABAMA, 


Mdseljr  ▼.  TuthilL 


Pkters,  J.  The  question  of  importance  in  this  cause  is,  what 
force  shall  be  given  to  the  order  of  sale  made  by  the  so-called  **  pro- 
bate oonrt^'^  sitting  in  the  county  of  Mobile,  in  this  State,  on  the 
thirteenth  day  of  January,  in  the  year  1863,  under  authority  of 
«rnich  the  sale  of  the  lands  now  sought  to  be  set  aside  was  made  ? 
Has  that  order  any  validity  ?  and  to  what  extent  is  it  to  be  treated 
as  a  sufficient  authority  ? 

Undoubtedly,  the  court  that  made  the  order  for  this  sale  was  not 
a  court  of  a  State  of  the  Union.  At  the  time  this  order  was  applied 
for,  at  the  time  it  was  made,  and  at  the  date  of  the  sale  and  its  con- 
firmation, the  State  of  Alabama  was  under  the  control  of  the  insur- 
rectionary government  which  had  been  organized  after  the  passage 
of  the  ordinance  of  secession.  Speaking  of  just  such  a  government, 
Chief  Justice  Chabe  declares  that  its  legislative  department  was 
illegal.  He  says :  ''In  this  case,  however,  it  is  said  that  the  restric- 
tion imposed  by  the  act  of  1851  (the  law  of  the  legal  government) 
was  repealed  by  the  act  of  1862  (the  law  of  the  illegal  government). 
And  this  is  true,  if  the  act  of  1862  can  be  regarded  as  valid.  But 
was  it  valid  ?  The  legislature  of  Texas,  at  the  time  of  the  repeal, 
constituted  one  of  the  departments  of  a  State  government  estab- 
lished in  hostility  to  the  constitution  of  the  United  States.  It  can- 
not be  regarded,  therefore,  in  the  courts  of  the  United  States,  as 
a  lawful  legislature,  or  its  acts  as  lawful  acts.''  Texas  v.  White^  7 
Wall.  700,  732.  The  courts  of  these  insurgent  governments  were 
also  departments  of  the  same  organizations.  Const  of  Secession 
Gov.  of  Ala.  of  1861,  art.  3,  §  1.  Then,  what  vitiated  the  acts 
of  the  one  branch  of  the  government  would  also  render  voit.  the 
acts  of  the  other  departments  of  the  same.  Ubi  eadem  ratio  ib% 
idem  lex,  7  Coke,  18;  Broom's  Max.  But  this  principle,  that  an 
unauthorized  government  organized  within  a  State  or  a  territory  of 
the  Union  was  illegal,  was  not  new  with  the  chief  justice,  who 
delivered  the  opinion  of  the  court  in  the  case  of  Teocas  v.  Whitej 
above  quoted.  The  same  doctrine  had  been  distinctly  announced  by 
Justice  Woodbury,  in  1846,  in  the  case  of  Scott  v.  Jones,  Speak- 
ing of  the  unauthorized  government  which  had  been  erected  in  the 
territory  of  Michigan,  before  the  admission  of  that  State  into  the 
Union  by  congress,  he  says:  ''Again,  such  conduct  by  bodies  situ 
ated  within  our  limits,  unless  by  States  duly  admitted  into  the 
Union,  would  have  to  be  reached  either  by  the  power  of  the  Jnion 
to  put  down  insurrections,  or  by  the  ordinary  penal  laws  of  the 
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states  or  territories  within  which  these  bodies  nnlawfally  organ- 
ized are  situated  and  acting.  While  in  that  condition,  their 
measures  are  not  examinable  at  all  by  a  writ  of  error  to  this  court, 
as  not  being  statutes  by  a  State  or  a  mennher  of  the  Union.^  Scott  v. 
Jones^  5  How.  343,  378.  In  this  opinion,  the  distinguished  justice 
alludes  to  the  legislative  acts  of  such  unlawful  organizations,  '^  within 
our  limits,^'  as  mere  ^^  measures,*'  which  were  entitled  to  no  stand- 
ing or  notice  in  the  courts  of  the  United  States,  for  the  yery  signifi- 
cant reason  that  they  were  not "  statutes  *'  of  ^'  a  State  or  a  member 
of  the  Union."  These  declarations  show  that  a  government  erected 
in  a  State  of  the  Union,  which  is  in  hostility  to  the  constitution  and 
laws  of  the  nation,  is  illegal,  not  only  in  one,  but  in  aU  its  depart- 
ments. In  the  case  of  Luther  v.  Borden,  Chief  Justice  Tanby  very 
emphatically  and  distinctly  proclaims  what  force  is  due  to  the  acts 
of  a  government  erected  in  a  State  which  had  ^'  no  legal  existence ;" 
that  is,  a  government  erected  contrary  to  law,  or  ^Mn  hostility  to  the 
constitution  of  the  United  States,"  which  is  ^  the  supreme  law  of 
the  land."  He  says :  ^^  For,  if  this  court  is  authorized  to  enter  upon 
this  inquiry  as  proposed  by  the  plaintiff,  and  it  should  be  decided 
that  the  charter  government  had  no  legal  existence  during  the 
period  of  time  above  mentioned,  if  it  had  been  annulled  by  the 
adoption  of  the  opposing  government,  then,  the  laws  passed  by  its 
legislature  during  that  time  were  nullities  ;  its  taxes  wrongfully  col- 
lected;  its  salaries  and  compensation  to  its  officers  illegally  paid;  its 
public  accounts  improperly  settled;  and  the  judgments  and  sentences 
of  its  courts  in  civil  and  criminal  cases  null  and  void,  and  the  officers 
who  carried  their  decisions  into  operation  answerable  as  trespassers, 
if  not  in  some  cases  as  criminals.'*  Luther  v.  Borden,  7  How.  1,  38, 39. 
No  stronger  expression  can  be  anywhere  found  of  the  utter  nullity 
of  aU  the  acts  of  an  illegal  government  within  a  State  of  the  Union, 
than  in  this  of  the  late  chief  justice  of  the  highest  court  of 
the  nation.  This  opinion  has  never  been  seriously  doubted  or 
denied,  but  it  has  been  constantly  affirmed  by  every  branch  of  the 
national  government  since  it  was  made  public  Again,  in  Mauran 
V.  Insurance  Company,  Justice  Nelson,  speaking  for  the  court, 
says :  '^  We  agree,  that  all  the  proceedings  of  the  eleven  States,  either 
severally  or  in  conjunction,  by  means  of  which  the  existing  govern- 
ments were  overthrown,  and  new  governments  erected  in  their  stead, 
were  wholly  illegal  and  void,  and  that  they  remained  after  the 
attempted  separation  and  change  of  government,  in  judgment  of 
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law,  as  completely  under  all  their  constitutional  obligations  as  be* 
fore.''    Mauran  y.  Insurance  Company,  6  Wall.  1, 13, 14. 

In  Chisholm  y.  Coleman^  this  court,  anticipating  the  decision  in 
Texas  v.  Whiter  supra,  has  decided  that  the  rebel  goyemment  in 
this  State  during  the  late  war  was  illegal,  and  that  the  judges  of  its 
rircnit  courts  were  not  the  judges  of  the  rightful  legal  goyemment 
43  Ala.  204.  Goyemed  by  the  principles  announced  in  the  aboye  cited 
cases,  my  own  conclusions  force  me  to  pronounce  the  decree  of  the 
so-called  "probate  court"  of  the  county  of  Mobile,  in  this  State, 
under  authority  of  which  the  lands  belonging  to  Micael  Prieto 
were  sold,  to  be  wholly  yoid,  as  the  decree  of  a  court  of  an  illegal 
goyemment.  But  this  question  has  been  so  far  determined  in  this 
State  as  to  giye  said  decree  the  force  of  a  foreign  judgment,  if  it 
should  appear  that  the  tribunal  by  which  it  was  rendered  had  juris- 
diction to  render  any  decree  in  the  premises.  Such  is  the  decision 
in  the  case  of  Martin  y.  Hewitt,  June  term,  1870.  The  people 
alone  haye  the  power  to  make  goyernments  in  this  country,  and  to 
unmake  and  to  change  them ;  but  eyen  in  this  they  haye  bound 
themselyes  to  act  in  conformity  to  the  constitution  and  laws  of  the 
nation.  When  they  do  not  act  under  this  authority,  but  in  hostility 
to  it,  their  acts  are  illegal  and  insurrectionary,  and  when  the  insur- 
rection is  put  down  by  the  supreme  authority  of  the  nation,  such 
illegal  goyernments  and  their  acts  can  haye  only  such  recognition 
m  our  courts  as  the  political  authority  of  the  State  or  nation  chooses 
to  give  them.  They  must  either  haye  legal  sanction  to  begin  with, 
or  legal  sanction  in  the  end,  to  cure  their  irregularities  and  unlawful 
inception.  The  doctrine  of  goyernments  de  facto  can  haye  no  place 
in  the  political  system  of  the  United  States,  because  here  the  courts 
can  only  know  the  goyemment  of  a  people  acting  harmoniously  with 
the  nation,  and  which  has  been  erected  in  conformity  with  law,  or 
which  has  been  acknowledged  and  acquiesced  in  by  the  legitimate 
political  power,  whether  State  or  national.  The  existence  of  a  goy- 
emment, and  its  boundaries,  is  a  political  question,  and  the  courts 
cannot  settle  this,  or  questions  arising  under  it,  until  it  is  first  set- 
tled by  the  rightful,  or  at  least  the  successful,  political  authority. 
OheroJcee  Nation  y.  Georgia,  5  Pet.  20  ;  Rhode  Island  y.  Massachu- 
setts,  12  id.  736,  738;  Saniissima  Trinidad,  7  Wheat.  336,  337; 
'My  of  Berne  y.  Tlie  Bank  of  England,  9  Ves.  347.  The  Confed- 
ei'ate  goyemment  in  the  State  of  Alabama,  dunng  the  rebellion,  was 
an  illegal  government,  criminal  and  void.    It  has  never  been  ao* 


JUNE  TERM,  1871.  71? 

Moeely  ▼.  TuthiU. 


knowledged  by  the  rightftal  political  power  as  a  goyemment  defactOj 
or  in  any  l^^l  sense  as  an  authority  capable  of  enacting  valid  laws 
by  its  legislative  department^  or  of  rendering  valid  judgments  by  its 
courts.  See  Ex  parte  Bibby  January  term,  1870  ;  Noble  <&  Bro.  v. 
Smithy  Outturn  &  Co^  June  term,  1870 ;  Ray  v.  TJiwnpsony  January 
term,  1870. 

But  the  decision  in  Martin  v.  Hetoitt,  supra^  has,  to  a  certain 
extent,  closed  the  discussion  in  this  court  upon  the  invalidity  of  the 
judgments  and  decrees  of  the  courts  of  the  Confederate  government 
rendered  in  this  State  during  the  rebellion.  They  are  to  have  some 
force,  but  not  greater  than  that  of  the  judgments  of  foreign  courts. 
Judge  Story  lays  it  down  as  the  result  of  his  inquiries,  that  ^'  the 
general  doctrine  maintained  in  the  American  courts  in  relation  to 
foreign  judgments  certainly  is,  that  they  are  prima  facie  evidence; 
but  they  are  impeachable.  But  how  far  and  to  what  extent  this  doo* 
trine  is  to  be  carried  does  not  seem  to  be  definitely  settled.  It  has 
been  declared,  that  the  jurisdiction  of  the  court,  and  its  power  over 
the  parties  and  the  things  in  controversy,  may  be  inquired  into ; 
and  that  the  judgment  may  be  impeached  for  fraud.  Beyond  thisi 
no  definite  lines  have  as  yet  been  drawn."  Gonfl.  of  Laws,  §  608, 
pp.  1003, 1004 ;  see,  also,  2  Kent,  120,  marg.  This  seems  also  to  be 
law  in  this  State,  so  far  as  it  has  been  indicated  by  the  sovereign 
will.  Ordin.  No.  4b,  Conv.  of  1867;  Pamph.  Acts,  1868,  pp. 
187,  188.  From  such  a  decree,  necessarily,  there  is  no  appeal 
or  writ  of  error  to  the  coui'ts  of  the  rightful  government 
Scott  V.  Jones,  stipra.  Then  the  only  method  of  correcting  its 
departures  from  law  must  be  a  rehearing  of  the  questions  upon 
which  its  "  considerations  "  rest  This,  possibly,  might  be  done  in 
the  court  of  probate  where  the  original  record  in  the  cause  remains, 
if  the  judgment  has  not  been  carried  into  effect,  or  has  not  been 
executed  and  satisfied.  Ordinance  No.  40,  Convention  of  1867 ; 
Pamph.  Acts,  1868,  pp.  187,  188.  If  this  ordinance  maybe  claimed 
to  give  the  proceedings  in*the  rebel  courts  of  probate  some  recogni- 
tion, and  consequently  some  validity,  it  at  the  same  time  prescribes 
a  method  lor  their  re-examination  and  the  correction  of  their  errors. 
This  was  necessary.  And  it  harmonizes  with  the  principle  upon 
which  the  decision  of  the  case  of  Martin  v.  Hewitt,  above  referred 
to,  is  made  to  rest.  But  where  the  decree  has  been  executed,  and 
persons  not  parties  to  the  proceedings  in  the  court  of  probate  have 
acquired  interests  upon  which  they  would  be  entitled  to  be  heard, 
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then  the  jurisdiction  of  the  court  of  probate  would  fiul  to  afford  the 
necessary  relief,  without  the  exercise  of  chancery  powers.  Such 
powers  hare  not  been  bestowed  by  law  upon  the  courts  of  probate. 
Then  the  decrees  of  the  rebel  courts  of  probate  must  either  be  held 
to  be  nullities,  which  the  decision  in  Martin  y.  Hewitt  will  not  per> 
mity  or  their  errors  must  go  uncorrected,  which,  in  many  oases, 
would  be  a  great  hardship  upon  minors  and  persons  out  of  the 
jurisdiction  of  the  rebel  authority.  To  avoid  this  injustice,  and  at 
the  same  time  to  afford  relief  to  parties  really  interested  in  the  mat- 
ters in  controversy  in  the  proceeding,  with  whom  a  court  of  probate 
cannot  deal,  I  have  no  doubt  that  it  is  a  legitimate  application  of 
principles  long  established  in  our  system,  to  allow  a  resort  to  chancery 
for  relief  in  such  a  case^as  that  presented  by  the  bill  in  this  suit  I 
therefore  think  that  the  bill  is  not  devoid  of  equity.  And  the 
objection  mainly  urged  against  it  must  be  based  upon  the  supposi- 
tion that  the  decree  of  the  rebel  court  of  probate  is  a  nullity,  for  in 
no  other  event  would  the  remedy  at  law  be  complete.  But  this 
cannot  now  be  said,  unless  the  so-called  court  of  probate  transcended 
the  jurisdiction  which  it  had  usurped. 

Admitting  that  the  so-called  '' probate  court  of  Mobile  county  ** 
has  received  some  recognition  by  the  ordinance  above  referred  to, 
and  the  decision  in  the  case  of  Martin  v.  Hewitt,  etipra,  did  that 
court  transcend  the  jurisdiction  it  essayed  to  put  in  force  by  the 
order  and  decree  of  sale  here  complained  of?  If  it  did,  then  the 
whole  proceeding  is  void,  and  incapable  of  any  ratification  by  any 
department  of  the  preseat  government.  For  a  void  judgment  can 
no  more  be  cured  and  made  good  than  a  void  law.  A  void  decree 
is  a  nullity.  And  such  a  decree  cannot  be  cuted  by  legislatiye 
enactment,  because  this  would  be  the  judgment  of  the  general 
assembly,  and  not  of  a  court  It  is  laid  down  by  the  text  writers 
upon  the  most  well-considered  authority,  that  "  a  void  proceeding  is 
so  entirely  vitiated  as  to  be  incapable  of  amendment"  It  cannot  be 
cured.  Macnamara  on  Nullities,  p.  24,  m%rg.,  and  cases  there  cited ; 
8  Chitty's  Gen.  Pr.  624,  marg. ;  Biggs  v.  Blue,  5  McL.  148 ;  Kempt^s 
Lessee  v.  Kennedy,  5  Cranch,  173.  Here  the  law  under  which  the 
do-called  "  probate  court  of  Mobile  county  '*  professed  to  act  was  the 
Code  of  Albama.  This  court  was  an  ''  inferior  court,"  and  its  juris- 
diction was  limited  and  special.  Const  Ala.  1819,  art  5,  §§1,9; 
Uode  o^  Ala.,  §  670 ;  Rov.  Code,  §  790.    The  law  in  foroe  at  the  time 
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this  sale  was  applied  for  and  granted^  was  in  the  following  words — 
that  is  to  say: 

'^  §  1754.  Lands  may  be  sold  by  the  executor  or  administrator 
with  the  will  annexed,  for  the  payment  of  debts,  in  the  following 
cases: 

**  1.  When  the  will  gives  no  power  to  sell  the  same  for  that  pur- 
pose, and  the  personal  estate  is  insufficient  therefor. 

^'2.  When  a  sale  of  the  lands  is  more  beneficial  than  a  sale  of 
slaves,  and  is  not  in  conflict  with  the  provisions  of  the  will.''  Code 
of  Ala.,  §  1754;  Rev.  Code,  §  2079. 

Here  are  two  grounds  upon  which  the  court  may  proceed  to  grant 
an  order  to  sell  the  lands  of  a  decedent  in  this  State,  for  the  pay- 
ment of  debts,  and  only  two.  These  are  set  forth  by  number,  by 
the  legislative  authority.  Such  an  enumeration  excludes  all  other 
grounds.  And  these  grounds,  being  each  separately  and  distinctly 
stated,  cannot  be  combined.  Either  the  one  or  the  other  must  exist, 
else  the  court  has  no  authority  to  act.  The  legislative  intention  to 
this  e£fect  is  most  clearly  shown  both  by  the  language  used  to  declare 
the  jurisdictional  facts,  and  their  mode  of  statement  No  other 
grounds  save  those  mentioned  in  the  statute  need  be  set  out  in  the 
X>ctition  for  the  order  to  sell.  Such  additional  grounds  are  mere 
surplusage,  and  neither  aid  or  vitiate  the  proceeding.  Utile  per 
inutile  non  vitiatur.  7  Bouv.  Bac.  Abr.  460 ;  1  Pet.  18 ;  1  Ala.  326 ; 
2  Saund.  306,  n.  And  both  grounds  might  be  alleged  in  the  same 
petition,  but  one  at  least  should  be  proven  before  the  order  to  sell 
should  be  granted.  And  either  would  be  sufficient,  but  not  parts 
of  both  combined,  because  this  would  make  a  third  ground  not 
specified  in  the  Code.  Construction  which  sanctions  such  practice 
makes  the  law  rather  than  declares  what  it  is.  This  is  usurpation, 
and  goes  beyond  the  duty  and  power  of  the  court  Judicis  est  jus 
dicere  non  dare.    LofTt  42. 

AYhen  a  will  is  once  lawfully  established  and  admitted  to  probate 
in  this  State,  it  is  required  of  all  the  courts,  so  far  as  they  deal  with  it, 
to  see  that  it  is  duly  carried  into  efiect ;  that  the  intention  of  the 
testator  is  executed,  and  not  defeated.  The  will  is  the  law  when  its 
provisions  can  be  carried  into  operation,  unless  it  conflicts  with 
law.    And  it  is  only  to  be  disregarded  so  far  as  such  conflict  exists. 

In  this  case  the  will  gives  no  power  to  sell  the  testator's  lands  for 
the  payment  of  her  debts.  But  it  directs  a  sale  of  a  portion  of  the 
lands  for  re-investment  for  a  particular  purpose.    Then,  as  the 
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whole  property  of  the  decedent  is  charged  with  the  payment  of  her 
debts,  with  certain  exceptions  which  need  not  be  here  noticed,  it 
might  haye  been  sold  under  the  first  clanse  of  the  section  of  the 
Code  above  quoted.  Code  of  Ala.,  §§  1787, 1788 ;  id.,  §  1764,  cl.  1. 
But  the  petition  was  not  based  on  this  clause  of  the  section ;  that 
is,  that  **  a  sale  of  the  lands  is  more  beneficial  than  a  sale  of  slaves, 
and  is  not  in  confiict  with  the  provisions  of  the  will.''  Under  this 
specification,  two  facts  must  concur  to  authorize  the  grant  of  the 
order  for  the  sale:  the  beneficial  character  of  the  sale,  and  the  non- 
confiict  with  the  provisions  of  the  will.  Here  the  petition  alleges 
the  necessary  jurisdictional  facts,  in  order  to  justify  the  court  to 
undertake  the  inquiry  proposed  to  be  made.  The  court,  then,  had 
rightfbl  jurisdiction  of  the  subject-matter,  so  far  as  this  can  be 
given  by  the  mere  allegations  of  the  petition.  Batcher  v.  Stttcher^ 
41  Ala.  39 ;  Mattheson  v.  Hearifiy  29  id.  210.  But  the  will  itself  is 
necessarily  a  limit  upon  the  jurisdiction  of  the  court  The  statute 
so  makes  it.  The  duty  of  the  court  is  to  carry  the  provisions  of 
the  will  into  execution,  and  to  see  that  the  estate  of  the  testator  is 
disposed  of  as  he  directs  in  his  testament.  To  do  this,  the  court 
must  look  to  the  will  as  its  guide.  If  the  provisions  of  the  will 
contradict  the  allegations  of  the  petition,  the  jurisdiction  of  the 
court  is  suspended.  It  is  forbidden  to  proceed,  because  the  will  is 
m  the  way.  This  the  court  must  know,  because  the  court  is  as 
much  bound  by  the  directions  of  the  will  as  the  administrator  him- 
self. The  court,  in  dealing  with  the  estate,  necessarily  does  so 
under  the  limitations  of  the  will.  In  such  a  case,  then,  the  will 
must  be  regarded  as  a  part  of  the  petition  for  the  order  to  sell,  be« 
cause  the  petition  is  founded  upon  the  dispositions  made  in  the  tes- 
tament itself. 

Here  the  court  had  jurisdiction,  but  only  upon  a  certain  state- 
ment of  facts.  When  the  testamentary  paper  is  looked  to,  it  shows 
that  these  facts  did  not  exist  in  connection  with  the  facts  alleged  in 
the  petition.  Thebaic  was,  then,  forbidden  and  unlawful.  Such  a 
sale  is  void  when  made  under  the  order  of  an  "inferior  court." 
Maihewson  v.  Sprague,  1  Ct  457 ;  Ex  parts  WatkinSj  3  Pet  193.  If 
this  construction  is  not  to  be  adhered  to,  then  the  court  of  probate 
may  utterly  defeat  the  testator's  disposition  of  his  property,  not  by 
a  mere  irregularity  in  the  proceeding,  but  by  a  disregard  of  the  will 
and  the  law  of  its  execution.  This  could  not  have  been  the  legis« 
lative  intent. 
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Again,  the  law  in  force  at  the  date  of  this  sale  required  that  '*  the 
executor  or  administrator  must>  within  sixty  days  after  such  sale, 
report  on  oath  bis  proceedings  to  the.  court,  who  must  examine  the 
same  (the  proceedings),  and  may  also  examine  witnesses  in  relation 
tiiereto;''  and,  on  such  examination,  such  sale  might  be  vacated  iu 
whole  or  in  part.  Oode  of  Ala..  §§  1765, 1766.  This  legislative 
direction  must  have  some  force,  else  it  may  be  altogether  disre« 
garded.  If  it  is  merely  directory,  its  omission  is  but  an  irregularity, 
which  does  not  vitiate  the  proceeding.  Macnamara  on  Nullities, 
pp.  6,  24,  marg.  The  death  of  the  administrator  who  made  the 
sale,  before  it  was  properly  reported  to  the  court,  rendered  it  im- 
possible for  him  to  make  the  report  as  required  by  law.  The 
sale,  until  so  reported  and  confirmed,  when  it  is  for  cash,  is  inchoate, 
and  it  should  be  vacated  by  the  court  when  the  examination  au- 
thorized by  the  statute  shows  that  the  sale  had  been  made  for  a  cur- 
rency not  allowed  by  law.  Here  the  bill  and  the  proofs  show  that 
the  sale  was  for  "  treasury  notes  of  the  Confederate  States  of  Amer* 
ica."  Such  a  sale  was  not  authorized  to  be  made  for  such  a  cur- 
rency, and  it  cannot  be  sustained.  It  should  have  been  set  aside. 
Ordin.  Conv.  1867,  No.  40;  Pamphlet  Acts,  1868,  p.  187.  And  the 
learned  chancellor  erred  in  his  refusal  to  vacate  said  sale,  and  in 
the  dismissal  of  appellant's  bill  in  the  court  below. 

And  the  court  of  chancery,  having  taken  jurisdiction  for  the  pur- 
pose of  vacating  the  sale,  will  proceed  to  settle  the  whole  contro- 
versy as  equity  may  require.  Blakey  v.  Blakey,  9  Ala.  391 ;  OayU 
et  al.  V.  Singleton,  1  Stew.  566.  In  this  case,  neither  Forrer  nor 
Tuthill  can  be  treated  as  bona  fide  purchasers  without  notice.  One 
dealing  with  lands  so  situated  must  be  charged  with  notice  of  the 
whole  proceedings  upon  which  his  title  rests.  These  show  that  the 
sale  was  unauthorized.    Johnsmi  v.  Thweatt,  18  Ala.  741. 

In  the  further  progress  of  this  cause  in  the  court  below,  the  said 
defendant,  Forrer,  will  be  charged  with  the  value  of  the  use  and 
occupation  of  the  land  in  controversy  during  the  x>eriod  of  his  pos- 
session, and  he  will  be  allowed  a  credit  for  all  necessary  repairs  and 
improvements  by  him  made  on  the  same,  and  also  a  credit  for  the 
cash  value  of  the  Confederate  treasury  notes  paid  by  him  for  the 
same  under  the  authority  of  said  so-called  sale,  if  the  same  has 
been  of  benefit  to  the  testator  or  his  heirs,  said  value  to  be  fixed  at 
the  date  of  the  payment  of  said  Confederate  treasury  notes.  And 
the  said  Tuthill  will  be  charged  with  the  use  and  occupation  of  said 
Vol.  VI.— 91 
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land  daring  his  possession  of  the  same,  and  allowed  credit  for  all 
neoessary  repairs  and  improyements  thereon  by  him  made  during 
his  said  possession. 

The  proceedings  and  proofs  in  the  court  belov  do  not  furnish 
sufficient  groonds  for  a  proper  final  decree  in  this  conrt  The  decree 
of  the  chancellor  in  the  court  below  is  therefore  reversed,  and  the 
cause  is  remanded  for  ftirther  proceedings  in  the  court  below.  The 
appellees  will  pay  the  costs  of  this  appeal  in  this  court  and  in  the 
court  below. 

Bwened  and  remamdei. 


Rz  PABIB  Sbuca  avd  Oulf  Bailboad  Ooxpavt. 

(tf  Ala.  606.) 
MurMpal  corp<»raHon.    Aid  to  raOwaif$, 

The  oonstitation  of  Alabama  provides  that  private  property  shaUnot  be  takea 
"  for  private  nae,  or  for  the  nee  of  corporations,  other  than  manidpal,  witl^ 
ont  consent  of  the  owner/'  and  that "  the  State  shall  not  engage  in  worka 
of  internal  improvements,  bat  its  credit,  in  aid  of  such,  may  be  pledged  hy 
the  general  assembly  on  undoubted  security."  ITeld,  1.  That  the  legislature 
of  the  State  has  power  to  authorize  a  county,  as  a  body  corporate,  on  a  pop- 
ular vote  of  the  county,  to  subscribe  for  stock  in  a  railroad  company ;  and 
2.  That,  for  the  payment  of  stock  so  subscribed,  the  county,  as  a  corpora- 
tion, may  be  authorixed  and  compelled  (by  mandamui)  to  Issue  bonds  of  the 
county  and  deliver  them  to  the  railroad  company  in  which  the  stock  is  aub- 
■cribed. 

Petitiok  on  the  part  of  the  Selma  &  Gulf  Bailroad  Company^ 
for  a  writ  of  mandamtiSy  to  be  directed  to  the  court  of  county  com- 
missioners of  Dallas  county. 

The  petition  shows  that,  under  the  provisions  of  the  ^^  act  to 
authorize  the  several  counties,  towns  and  cities  of  the  State  of  Ala- 
bama to  subscribe  to  the  capital  stock  of  such  railroads,  throughout 
the  State,  as  they  may  consider  most  conducive  to  their  respective 
interests,"  approved  December  31, 1868,  the  Selma  &  Gulf  Bailroad 
Company,  by  its  president  and  a  majority  of  ifcs  directors,  submitted 
a  written  proposition  "  to  the  county  of  Dallas,  through  the  com* 
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missioners  court,  to  take  t250,000  in  the  capital  stock  of  eaid  com- 
pany/' and  to  pay  for  such  stock  in  the  bonds  of  the  count},  having 
twenty  years  to  run,  eta ;  and  thereupon  the  court  of  county  com* 
missioners  ordered  that  said  proposition  be  submitted  to  the  qualified 
Toters  of  the  county  for  their  acceptance  or  rejection,  on  the  6tb 
day  of  August,  1870,  in  pursuance  of  the  act  of  December  31, 1868, 
hereinbefore  referred  to.  At  the  election  so  held,  two  thousand 
and  five  legal  votes  were  cast  for  *'  subscription,"  and  seven  hundred 
and  fifty-three  legal  votes  for  "  no  subscription,"  and  the  result  of 
said  election  was  duly  estimated  and  declared  as  required  by  law. 
The  commissioners  court  afterward  refused  to  make  said  subscrip- 
tion, or  to  deliver  said  bonds  to  the  company  therefor,  alleging  that 
the  act  of  December  31, 1868,  under  which  said  election  was  held,  is 
unconstitutional  and  void. 

An  application  for  a  writ  of  mandamus  to  compel  the  issuance  of 
said  bonds,  eta,  having  been  denied  by  the  judge  of  the  criminal 
court  for  Dallas  county,  the  said  Selma  &  Qulf  Railroad  Company 
renew  their  application  in  this  court 

Alexander  White  and  John  T.  Morgan^  for  the  motion,  argued  in 
favor  of  municipal  aid  to  railroads,  and  cited  generally  the  following 
cases :  24  Ala.  591,  618 ;  34  id.  330 ;  36  id.  410 ;  8  La.  171 ;  4  Pet. 
614,  501,  563 ;  4  Wheat  316,  428 ;  20  Johns.  138 ;  3  Paige,  45,  71, 
el  seq.  ;  4  Com.  438;  11  Penn.  61 ;  8  Leigh.  120 ;  13  Gratt  577;  24 
Barb.  232,  248 ;  21  Penn.  147 ;  1  Ohio,  153 ;  41  Penn.  278 ;  23  Mo. 
483;  8  Humph.  252;  1  Ohio,  77,  105;  2  id.  607,  647;  36  N.  Y. 
224 ;  19  111.  411 ;  21  id.  451 ;  20  Ohio,  10;  17  Cal.  23 ;  13  id.  175 ; 
21  Penn.  188,  200 ;  11  B.  Monr.  143;  15  Conn.  475;  2  Ohio,  77; 
13  B.  Monr.  1-9;  1  Ohio,  77;  3  Phil.  290;  22  Cal.;  49  Ma;  23 
Ga.;  5PL;  2  Black.  510;  3  WaU.  827;  S.  C.491;  27Vtl40;  23 
N.  Y.  439. 

The  supreme  court  of  Michigan,  in  the  recent  case  of  Hhe  People 
ex  rel.  The  Detroit  <&  Howard  Railroad  Oo,  v.  37*6  Tovmehip  Board 
of  Salem,  4  Am.  Hep.  400  (20  Mich.  452),  has  declared  a  railroad  aid 
law  unconstitutional.  But  since  the  decision  of  the  supreme  court 
of  Michigan,  above  referred  to,  the  same  question  has  been  before 
the  highest  courts  of  Iowa,  Kentucky  and  Ohio ;  and  all  of  them 
hare  adhered  to  the  current  of  authorities  affirming  the  constitution- 
ality of  laws  substantially  similar  to  tlie  act  now  under  considera- 
tion in  this  court    Stewart  v.  Board  of  Supervisors  of  Polk  County^ 
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supreme  court  of  Iow%  October,  1870,  Am.  Law  Times,  October 
No.  273 ;  County  Judge  of  Shelby  County  t.  Shelby  Bailroad  Oih, 
court  of  appeals  of  Kentucky,  Am.  Law  Times,  October  No.,  1870; 
Taft  V.  City  of  Cincinnati,  not  yet  reported. 

Tlie  following  cases  furnish  examples  of  what  has  been  consid- 
ered ^*  a  public  use,"  and  within  the  constitutional  sphere  of  taxa> 
tion  by  the  legislature:  11  Mass.  364;  12  Pick.  467;  13  Ivr.  109;  1 
Mon.  58 ;  4  J.  J.  Marsh.  40 ;  2  Stup.  375 ;  21  Penn.  188 ;  34  Ala.  325, 
330;  2  Gray,  1;  18  Wend.  8;  4Pick.463;  11  N.H.19;  21  Vt590; 
3  Eell.  31;  21  Conn.  294;  2  Mich.  427;  83  Conn.  582;  22  Md.  219; 
1  Durall  (Ky.),  272. 

To  render  a  law  unconstitutional,  because  opposed  to  the  general 
policy  of  the  constitution,  that  policy  must  be  manifested  by  the 
terms  of  the  constitution,  fixing  with  precision  the  particular  rule, 
and  not  as-  gathered  by  general  inference.  Pattison  y.  Board  of 
Supervisors  of  Tuba  County,  13  Gal.  175 ;  Prettyman  y.  Supervisors 
of  Tazewell'  County,  19  HI.  411 ;  Robertson  y.  City  of  Bockford,  21 
id.  451.  The  power  to  make  works  of  internal  improyement  may  be 
delegated.  Carry  v.  Commissioners  of  Wyandotte  County,  20  Ohio* 
10 ;  Caldwell  v.  Justices  of  Burke,  4  Jones'  Eq.  (N.  C)  323 ;  2  Ohio, 
607,  647;  39  Barb.  442;  35  N.  H.  134;  3  Wall.  327;  1  id-  22a 
The  words  of  the  constitution  furnish  the  only  test  by  which  to 
determine  the  yalidity  of  a  statute.  21  Penn.  St.  162 ;  2  Pet  330 ; 
6  Oranch,  87 ;  1  Bald.  74 ;  2  Barr.  285 ;  Smith's  Com.,  §  478 ;  6 
Oranch,  128 ;  1  Cow.  550 ;  Talbot  y.  Dent,  9  B.  Monr.  526 ;  13  id. 
9;  24  Ala.  620. 

/.  C.  Compton  and  Pettus  d  Dawson,  contra,  argued  against  the 
power  of  the  legislature  to  take  private  property  for  railroads,  and 
cited  People  ex  reh  R.  R.  Co,  y.  Township  of  Salem,  4  Am.  Rep.  400 
(20  Mich.  452) ;  Sharpless  v.  Mayor  of  Philadelphia,  21  Penn.  162 ; 
Grimm  y.  Weissenberg  District,  57  id.  433 ;  Broadhead  y.  Milwaukee* 
9  Wis.  624;  Weeks  v.  Milwaukee,  10  id.  242;  Ryerson  y  Utley,  16 
Mich.  269 ;  Merrick  y.  Amherst,  12  Allen,  500 ;  Wells  y.  Weston,  22 
Mo.  384 ;  Covirigton  y.  Soutligate,  15  B.  Monr.  491 ;  Mofordr.  Unger, 
8  Iowa,  82.  Counsel  asked  the  court  to  consider  the  opinions  delir- 
ered  in  the  following  cases:  Hanson  r.  F^rno^*,  27  Iowa, 28 ;  &cie 
y.  Wapello,  13  id.  388 ;  Griffith  y.  Crawford,  20  Ohio,  609;  Slack  t. 
Itaysville  £  L.  R.  R.  Co.,  13  B.  Monr.  1 ;   City  of  Lexington  y. 
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McQuillaf^s  Heirsy  9  Dana^  516 ;  Stewart  v.  Board  of  Supervisors 
of  Folk  County y  1  Am.  Bep.  238^  dissenting  opinion  of  Judge  Bfics. 

Petebs,  J.  A  primary  question  in  this  case  is  the  constitutional 
Talidity  of  the  law  under  which  the  people  of  the  county  of  Dallas 
acted  in  the  matter  set  forth  in  the  complainant's  petition  in  the 
oourt  below.  This  depends,  in  the  first  instance,  upon  the  power 
of  the  legislature  of  the  State  to  create  corporations;  and,  in  the 
second  place,  the  power  to  bestow  upon  such  corporations  as  it  may 
create  the  authority  to  contract  debts,  or  obligations  in  the  nature 
of  debts.  If  these  questions  are  affirmatively  answered,  as  it  seems 
to  me  they  must  be,  then  one  of  the  chief  difficulties  in  this  case  is 
removed. 

It  would  be  but  a  waste  of  time  to  attempt  to  show  that  the 
general  assembly  of  this  State  may  establish  corporations.  It  would 
be  equally  vain  to  argue  that  such  corporations,  when  so  created, 
may  not  be  clothed  with  a  power  to  contract  debts,  or  to  enter  into 
0uch  obligations  as  individuals  may  enter  into.  A  corporation  is  an 
artificial  person,  and  is  solely  the  creature  of  the  law-making  power 
in  this  country.  And  it  may  exercise  such  authority,  in  all  matters 
with  which  it  may  deal,  as  the  legislature  may  think  fit  to  bestow 
upon  it,  where  the  legislative  power  itself  is  not  limited  by  some 
constitutional  restriction.  2  Kent,  273, 275, 276,  277, 278 ;  1  Kydd 
on  Gorp.  13,  69,  70 ;  1  Black.  Com.  475 ;  Ang.  &  Ames  on  Corp.  1, 2, 
et  aeq.;  Dartmouth  OoUege  v.  Woodward,  4  Wheat  636,  Marshall, 
Gh.  J.,  arguendo. 

The  county  is  a  corporation  created  by  law.  Like  most  corpora* 
tions,  its  powers  are  necessarily  specific  and  limited,  but  such 
powers  as  it  may  exercise  it  owes  to  legislative  grant.  And  the 
legislature  may  make  such  grant  as  broad  as  it  thinks  fit,  unless 
there  is  a  constitutional  restriction  which  confines  such  grant  to  a 
epeci^c  limit.  The  legislature  is  simply  the  agency  by  which  the 
people  exercise  the  sovereign  law-making  powers  remaining  to  them 
as  citizens  of  the  State,  and  not  abandoned  to  the  government  of 
the  whole  Union.  For,  in  the  two  governments,  the  national  and 
the  State  governments,  the  absolute  sovereign  power  of  the  people 
to  make  laws  is  vested.  There  is  no  power  for  this  purpose  existing 
amywhere  else.  Between  these  the  whole  sovereignty  to  make  laws 
is  absorbed.  And  it  is  beyond  question  that  the  people,  as  Iht; 
absolute  sovereigns,  may  do  what  they  think  best.    They  are  "  tlie 
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Bupreme  and  irresistible  power  to  make  and  to  unmake,''  in  the 
States  and  in  the  nation.  OoJiens  v.  Virginia,  6  Wheat.  264,  389, 
390;  Tiffany  on  Gov.  46,  §  74,  et  seq.,  and  notes.  In  their  action, 
without  constitutional  organization,  the  majority  necessarily  repre- 
sents the  sovereign  will,  which  is  the  law.  1  Black.  Com.  44 ;  1 
Steph.  Com.  25.  This  is  the  case  with  all  bodies  of  men  who  act 
without  the  limitations  which  an  organization  may  prescribe.  I 
Tucker's  Bla.  Com,  app.  168, 172 ;  1  Story's  Const,  §  330;  9  Dana's 
Abr.  37,  43 ;  Euthf.  Inst.,  p.  249,  §§  1,  2.  Then,  with  us,  where 
there  is  no  limit  imposed  by  the  national  organization,  which  we 
call  the  government  of  the  United  States,  in  such  matters  as  those 
involved  in  this  case,  the  States  are  tree  to  act  as  they  please.  And 
they  act  without  restraint,  except  such  as  they  may  impose  upon 
themselves.  Dorman  v.  The  StatSy  34  Ala.  216,  230 ;  Cooley,  87, 
172, 173 ;  Smith's  Com.,  pp.  312, 313.  Most  clearly  this  is  a  question 
with  which  the  constitution  of  the  Union  has  nothing  to  do.  It  is 
a  question  of  a  grant  of  power  to  a  State  corporation  which  acta 
wholly  within  the  State  and  wholly  for  domestic  purposes.  It  is  a 
question,  then,  as  to  what  powers  a  State  may  confer  on  a  county 
corporation  within  its  own  limits.  Undoubtedly,  a  State  may  divide 
its  territory  into  counties,  and  give  to  each  county  a  corporate  ex- 
istence. This,  so  far  as  I  am  advised,  has  never  been  doubted. 
Const.  Ala.  1819,  art.  6,  §  16 ;  Const  Ala.  1867,  art  2,  §  2 ;  Rev. 
Code,  §  896 ;  Covington  County  v.  Kinney y  45  Ala.  176 ;  Barbour 
County  V.  Horn,  January  term,  1871 ;  2  Kent,  275 ;  Ang.  &  A.  on 
Corp.,  §§  18, 71.  That  the  State  may  authorize  the  counties  so  l^reated 
to  sue  and  be  sued,  to  contract  and  be  contracted  with,  and  to  levy 
taxes  on  the  people  of  the  county  and  on  their  property,  is  equally  un- 
disputed. Rev.  Code,  §§  897, 898, 900, 902,  904,  905 ;  Stein  v.  Mayor 
and  Aldermen  of  Mobile,  24  Ala.  591.  Then,  unless  it  appears  tiiat 
there  is  some  express  limitation  imposed  on  the  legislature  by  the 
State  constitution,  which  fetters  the  general  assembly  in  its  power 
to  make  such  a  grant  to  the  county  as  that  exercised  under  the  act 
in  question  in  this  case,  it  is  reasonable  to  conclude  that  none  such 
exists.  The  omission  to  make  the  limitation  leaves  the  power  as 
broad  as  the  sovereignty  itself;  that  is,  *'  absolute  and  irresistible.* 
6  Wheat,  svpra.  The  power,  then,  in  the  legislature  to  authorize 
the  counties  of  the  State  to  make  contracts,  to  own  property  and 
iii<  ur  obligations,  is  without  limit,  save  such  as  policy  and  discre* 
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tion  may  demand.  Smith's  Oom.^  pp.  312,  313 ;  Booth  y.  Town  of 
Woodbury,  5  Am.  Law  Sep.  202. 

The  people  of  the  county  are  the  corporators  of  the  connty* 
2  Kent,  274.  Like  other  corporationsy  they  may  have  their  powers 
restricted  or  enlarged  by  statutory  enactment.  This  may  be  done 
by  general  or  by  special  law ;  and,  whether  done  in  tlie  one  way  or 
the  other,  the  corporators  of  the  county  can  only  be  held  to  be 
bound  in  the  event  they  act  under  authority  of  the  law  thus  made. 
The  legislature  clothes  them  with  the  power  to  act  This  the  legis- 
lature has  the  power  to  do.  24  Ala.  591,  supra.  And,  when  the 
county  acts,  as  all  corporations  must  when  no  other  mode  is  pre- 
scribed, it  must  perform  its  functions  through  the  action  of  a  ma- 
jority of  its  citizens  entitled  to  speak  in  its  elections.  Ang.  &  A. 
on  Corp.,  §§  84,  499;  1  Kydd  on  Corp.  422;  2  Kent,  236. 

And  what  the  legislature  does  is  done  by  the  people.  The  law  is, 
theoretically  at  least,  the  united  will  of  all  the  people  of  the  State, 
both  of  those  who  favor  the  specific  enactment,  and  of  those  who 
oppose  it,  and  also  of  those  who  were  silent  and  said  nothing. 
Dwarris'  Stats.  657.  Then,  when  the  legislature  declares  that  a 
county,  or  the  people  of  a  county,  may  do  any  particular  thing,  this 
is  the  declaration  of  aU  the  people  of  the  State  and  of  all  the  people 
of  the  county.  They  all  consent  to  the  declaration  or  law  thus 
made,  and  agree  and  bind  themselves  to  carry  it  into  effect,  and 
they  accept  all  its  consequences.  This  declaration,  as  long  as  it 
remains  in  force,  is  the  law,  unless  the  people,  in  some  way,  have 
bound  themselves  not  to  make  such  law ;  that  is,  have  forbidden  it 
in  their  constitution,  which  is  their  organic  law.  If  they  have, 
then  the  enactment  is  contrary  to  the  legislative  will  of  the  State. 
It  is  unconstitutional  and  void.  In  such  case  the  legislative  de- 
partment of  the  government  of  the  State  is  presumed  to  have  fallen 
into  an  error.  This,  any  and  all  the  departments  of  the  govern- 
ment may  do ;  and  the  courts  are  bound  to  declare  that  such  error 
has  been  committed,  when  the  question  is  submitted  to  their  judg- 
ment, and  the  law  is  held  invalid  for  this  reason.  1  Kent,  448, 449, 
et  seq, ;  Marlury  v.  Madison,  1  Cranch,  137 ;  Haley  v.  Clark,  26  Ala. 
439.  But  this  is  never  done,  unless  such  error  is  clear  and  pal- 
pable. It  cannot  be  done  on  mere  inference  and  presumption. 
Fletcher  v.  Peck,  6  Cranch,  87.  ^  The  fact  of  error  must  be  patent  and 
beyond  reasonable  doubt,  in  order  to  justify  the  court  in  a  judg- 
ment of  nullity  against  an  enactment  of  the  general  assembly 
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The  wisdom  and  learning  of  the  law-making  power  is  not  to  be 
presumed  to  be  inferior  to  that  of  the  coarts.  Each  is  presumed 
to  know  the  scope  of  its  powers,  and  high  duties  which  these  pow- 
ers originate.  Each  acts  under  like  sanction  of  an  oath,  and  fealty 
to  the  best  interests  of  the  people,  whose  agents  they  are.  They 
discharge  the  functions  of  co-ordinate  and  separate  departments  of 
the  soyereign  power.  They  are  each  responsible  to  the  people,  but 
not  to  each  other.  They  are  distinct  and  independent  Const 
1867,  art.  2,  §  2.  No  power  is  expressly  given  to  the  one  to  review 
the  acts  of  the  other.  Among  agencies  so  constituted,  it  is  an 
exceedingly  delicate  office  for  the  one  to  say  of  the  other,  that  it  is 
incapable  or  incompetent  to  the  performance  of  a  plain  duty  equally 
patent  to  both ;  that  is,  the  duty  of  adhering  in  its  action  to  the 
limits  prescribed  by  the  constitution.  It  is  contended  that  the 
courts  are  bound  by  oath  to  support  the  constitution,  and,  there 
fore,  they  must  declare  an  enactment  void  which,  in  their  opinion,  is 
repugnant  to  the  limitations  of  that  instrument  No  power  ofthif' 
grave  nature  is  eocpressly  given.  Considering  its  importance,  it  is  s 
little  strange  that  it  has  been  wholly  omitted.  But,  grant  that  ii 
exists,  it  cannot  be  permitted  to  rest  upon  mere  inference  and  argu- 
ment; because,  if  the  inference  is  a  mistake,  or  the  argument  is 
false,  its  exercise  is  an  usurpation  by  one  branch  of  the  govem- 
meut  against  the  authority  of  another.  Did  the  people  mean  to 
grant  such  a  power,  unless  some  express  clause  of  the  constitution 
was  clearly  disregarded  ?  I  think  not  McCulloch  v.  State  of  Mary- 
Tandy  4  Wheat  316,  passim  ;  People  v.  Mahaney,  13  Mich.  48.1. 

The  act  under  which  the  petitioner  proceeded,  and  to  the  validity 
of  which  the  appellees  object,  was  approved  December  31, 1868.  It 
is  entitled  ^^  An  act  to  authorize  the  several  counties  and  towns  and 
cities  of  the  State  of  Alabama  to  subscribe  to  the  capital  stock  of 
such  railroads,  throughout  the  State,  as  they  may  consider  most 
conducive  to  their  respective  interests.**  Pamph.  Acts,  1868,  p.  614, 
No.  172.  The  first  section  of  this  statute,  which  is  the  operative 
portion,  I  quote  below,  omitting  the  enacting  clause : 

"Sec.  1.  That  any  and  every  county  of  the  State  of  Alabama, 
situate  upon,  or  adjacent  to,  main  or  branch  lines  of  the  railroads 
of  this  State,  as  such  lines  are,  or  may  be  hereafter  located  by  the 
companies  owning  and  controlling  said  road  respectively,  is  author- 
ued  and  empowered  to  subscribe  for,  take  and  pay  for  the  capital 
itock  of  such  railroad  companies  of  the  State  as  they  may  deem 
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most  conducive  to  their  interests,  as  hereinafter  providecL  The  said 
raihroad  companies,  by  their  president  and  the  majority  of  their 
directors,  may,  in  writing,  propose  to  any  such  county  that  it  shall 
sabscribe  for  and  take  an  amount  of  their  capital  stock,  to  be  named 
in  said  proposal,  at  a  certain  price  i>er  share,  and  pay  for  the  same 
in  such  bonds  of  the  county  as  shall  be  set  forth  in  said  proposal." 
Pamph,  Acts,  1868,  p.  514,  No.  172. 

The  other  sections  of  this  act  are  merely  directions  as  to  the  man- 
ner in  which  the  ^aiUharity  "  thus  given  is  to  be  exercised.  If  the 
anthority  can  be  given,  then  undoubtedly  the  mode  of  exercising  it 
may  be  given,  and  to  a  corporation  like  a  county  it  should  be  given 
also.  The  authority  is  the  chief  thing.  The  modes  of  its  exercise 
are  the  incidents.  And  here,  as  in  other  cases,  the  greater  neces- 
sarily contains  the  less.  Omne  tnajus  continei,  in  ae,  minus.  Wing. 
Max.  206.    The  thing  given  implies  the  power  to  enjoy  its  use. 

If  we  keep  the  real  point  in  controversy  in  this  discussion  prop- 
erly in  view,  it  seems  to  me  that  there  can  be  no  room  for  doubt 
It  is  this:  Can  the  legislature  of  this^  State  authorize  the  corpora- 
tions mentioned  in  the  caption  of  the  above  cited  act  to  contract  the 
obligations  therein  mentioned  ?  Where  is  the  limitation  that  for- 
bids it  ?  I  have  looked  in  vain  to  find  it.  This  is  the  whole  ques- 
tion. This  power  has  never  been  denied  in  this  State.  Only  the 
mode  to  discharge  the  obligations  has  been  questioned,  but  not  the 
power  to  confer  it.  It  has  been  repeatedly  exercised  and  sustained 
in  this  State,  and  almost  without  exception  in  every  State  of  the 
Union,  where  it  has  not  been  expressly  forbidden.  Slein  v.  The 
Mayor  of  Mobile,  24  Ala.  591 ;  17  id.  234.  See,  also,  Pamph. 
Acts,  1859-60,  pp.  193, 197, 210, 246, 271, 284 ;  Pamph.  Acts,  1855-56, 
p,  291,  No.  299 ;  Pamph.  Acts,  1865-66,  pp.  460, 461,  Nos.  276, 277 ; 
id.  p.  534,  No.  382 ;  Pamph.  Acts,  1866-67,  p.  4,  No.  2 ;  Pamph.  Acts, 
1849-60,  p.  343,  No.  201 ;  Kev.  Code,  §§  900-902.  I  have  referred 
to  the  foregoing  enactments  in  order  to  show  that  the  general 
assembly  of  this  State  has  repeatedly  authorized  corporations  in  this 
State  to  contract  debts  for  various  purposes,  and  this  power  has 
never  until  recently  been  questioned.  If  the  corporators  act  under 
the  authority  thus  bestowed,  tJiey  consent  to  incur  the  obligation 
thus  created,  and  to  accept  tlie  consequences.  That  is,  they  bind 
themselves  to  discharge  it.  What  a  corporation  does,  as  the  l:iw 
provides,  binds  all  the  members  just  as  if  all  had  assented  to  it.    'J'hi- 

iQOrity  must  go  with  the  majority,  unless  there  is  some  rule  u 
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excuse  them.  And  in  this  case  there  is  none.  In  this  respect 
counties  are  not  different  from  other  corporations.  If  an  obligation 
is  contracted  by  the  majority,  in  the  manner  authorized  by  law,  it 
must  be  discharged  in  the  manner  authorized  by  law.  It  cannot  be 
repudiated  because  the  minority  complain,  nor  because  the  majoriij 
may  subsequently  change  its  views.  If  the  obligation  creates  a  deb^ 
it  must  be  paid.  Von  Hoffman  v.  Oity  of  Quinctf,  4  Wall.  535 ; 
MitcheU  T.  Burlington,  id.  270,  274;  Tlwmsofi  v.  Lee  Gounty,  3  id. 
330;  Meyer  y.  City  of  Muscatine^  1  id.  385;  Oelpcker.  Oily  of  Dvr 
buqvey  id.  202.  The  principle  upon  which  these  cases  rest  is,  that 
when  a  party  consents  to  contract  a  debt,  he  also  consents  to  the 
use  of  the  necessary  appliances  to  enforce  its  payment  Here  the 
consent  to  the  ''subscription''  is  a  consent  to  the  issuance  of 
the  ''  county  bonds/*  and  the  obligation  to  pay  them.  It  is  a  con- 
sent to  the  tax,  if  that  is  the  mode  of  raising  the  funds  necessary  for 
the  payment.  And  in  a  corporation  the  majority  of  the  corporators 
can  give  this  consent,  unless  some  other  method  is  provided.  Ang. 
&  A.  on  Corp.,  p.  76,  §  84;  id.,  p.  517,  §  499 ;  2  Kent,  236.  And  a 
majority  of  the  corporators  is  a  majority  of  the  voters  of  the  county, 
because  the  citizens  are  the  corporators,  and  the  legislature  has 
declared  that  they  shall  act  by  submitting  the  question  to  be  decided 
to  the  popular  vote.  Such  legislation  may  be  wise  or  unwise,  but  it 
cannot  now  be  said  that  in  such  a  case  the  corporator  is  taxed  with* 
out  his  consent,  or  that  his  property  is  taken  and  applied  to  public 
or  private  uses  without  his  consent  Gibbons  v.  Mobile  dk  Greai 
Northern  Railroad  Company ,  36  Ala.  410 ;  Oilman  v.  City  of  She* 
boygany  2  Bla.  510 ;  President  and  Comm^rs,  etc^  v.  iStaie  ex  rel. 
Board,  etc,  45  Ala.  399. 

There  are  two  sections  of  the  present  constitution  which,  it  is 
urged  upon  the  court  by  the  learned  counsel  for  the  appellees,  affect 
the  questions  involved  in  this  case.  The  one  is  the  twenty-fifth 
section  of  the  first  article.  So  much  of  this  as  is  presumed  to  be 
applicable  to  this  discussion  iB  in  these  words : 

''  That  private  property  shall  not  be  taken  or  applied  for  public 
use,  unless  just  compensation  be  made  therefor ;  nor  shall  private 
property  be  taken  for  private  use,  or  for  the  use  of  corporations 
other  than  municipal,  without  the  consent  of  the  owner/'  Const 
A  la.  1867,  art  1,  §  25 ;  Pamph.  Acts,  1870-71,  p.  v.  . 

The  other  section  is  as  follows : 

**  The  State  shall  not  engage  in  works  of  internal  improvement. 
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but  its  credit  in  aid  of  such  may  be  pledged  by  the  general  assem- 
bly on  undoubted  security,  by  a  vote  of  two-thirds  of  each  house  of 
the  general  assembly."  Const  Ala.  1867,  art  4,  §  33 ;  Pamph.  Acts 
1870-71,  p.  xii. 

I  also  quote  below  another  section  of  the  fundamental  law,  which 
in  some  measure  is  connected  with  the  very  important  question 
under  consideration.    It  is  this : 

^  The  general  assembly  shall  not  haye  power  to  authorize  any 
municipal  corporation  to  pass  any  laws  contrary  to  the  general  laws 
of  the  State,  nor  to  levy  a  tax  on  real  or  personal  property  to  a 
greater  extent  than  two  per  centum  of  the  assessed  yalue  of  such 
property.'*  Const  Ala.  1867,  ai-t  4,  §  36;  Pamph.  Acts,  1870-71, 
p«  xii. 

It  can  hardly  be  denied  that  a  county  is  a  ''municipal  corpora- 
tion.*' 2  Kent,  276,  marg. ;  People  v.  Morris,  13  Wend.  325,  335 ; 
Horton,  Judge,  etc^  y.  Mobile  School  CommissionerSy  43  Ala.  598 ; 
1  Black.  Com.  116 ;  4  id.  411.  Then,  counties  are  excepted  out  of 
the  prohibition  expressed  in  section  25  of  the  constitution,  above 
cited.  This  is  the  effect  of  the  words  "  other  than,'*  before  the 
word ''  municipal,"  in  said  section.  Then,  so  far  as  county  cor- 
porations are  involved,  the  constitution  stands,  in  this  case,  as  it 
did  before  the  adoption  of  the  present  instrument.  And  such  cor- 
porations could  be  authorized  by  the  legislature  of  the  State  not 
only  to  subscribe  for  stock  of  a  railroad  company,  but,  also,  to  levy 
a  tax  for  the  payment  of  the  obligation  incurred  for  this  purpose. 
Gibbons  v.  Mobile  and  Chreat  Northern  Railroad  Company,  36  Ala. 
410. 

The  State  undoubtedly  may  permit  works  of  internal  improve- 
ment to  be  constructed  within  its  limits,  without  engaging  as  a 
party  therein.  It  is  this  that  the  constitution  prohibits.  The  State 
is  different  from  a  county.  And  the  limitation  being  applied  to  the 
State  alone,  legal  reasoning  will  not  permit  it  to  be  extended  beyond 
the  State.  Expressum  facit  cessare  taciturn,.  Broom's  Max.,  p.  278. 
The  constitution,  then,  does  not  intend  to  fetter  the  action  of  the 
general  assembly  in  its  power  to  grant  autJiority  to  any  other  cor- 
porations it  may  create  to  do  what  the  State,  as  such,  may  not  da 
This,  also,  appears  from  the  further  fact,  that  a  municipal  corpora- 
tion may  be  authorized  to  levy  taxes  to  the  extent  of  two  per  centum 
on  the  value  of  the  property  assessed.  Const  Ala.  1867,  art  4,  § 
36,  supra.    This  appears  from  the  section  of  the  constitution  above 
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cited.  And  it  is  the  exercise  of  this  power  to  tax  that  is  most  per- 
sistently complained  of.  This  power  is  not  within  the  control  of 
this  tribunal,  unless  it  is  carried  beyond  the  limit  of  "  two  per 
centum  "  of  the  assessed  value  of  the  property,  real  and  personal, 
on  which  the  tax  is  levied. 

Another  objection  to  the  act  under  discussion  is  that  its  title 
conflicts  with  the  second  section  of  the  fourth  article  of  the  State 
oonstitution,  which  is  in  these  words:  ''Each  law  shall  contain  but 
one  subject,  which  shall  be  clearly  expressed  in  its  title."  Const 
1867,  art  4,  §  2.  The  title  to  the  law  in  controversy  has  already 
been  recited.  This  act  was  approved  December  31, 1868.  Pamph. 
Acts,  1868,  p.  514,  No.  172.  The  above  cited  section  of  the  constitu- 
tion of  the  State  has  already  been  discussed,  to  some  extent,  in  this 
court  It  is  settled  that  it  is  a  command  upon  the  general  assembly 
which  they  cannot  disregard,  and  is  not  merely  directory.  But  no 
rule  is  yet  laid  down  which  defines  the  stringency  with  which  this 
command  shall  be  construed  and  enforced.  Weaver  v.  Lapsley,  43 
Ala.  224 ;  Martin  v.  Hetoitty  44  id.  418 ;  Gunter  v.  Dale  County,  id^ 
639.  These  latter  cases,  without  impeaching  or  impairing  the  able 
opinion  in  Weaver  v.  Lapsley,  stcpra,  evidently  show  that  this  com- 
mand is  to  be  liberally  and  broadly  construed.  They  also  acknowl- 
edge the  right  of  the  general  assembly  to  construe  the  section  of 
the  constitution  above  referred  to,  and  to  fix  their  own  interpretation 
upon  it,  to  the  same  extent  that  may  be  done  by  the  courts.  If  this 
construction  may  be  liberal  and  large,  they  have  the  right  so  to  fix 
it  This  they  have  done.  And  it  seems  to  me  that  this  tribunal 
would  pass  beyond  the  wise  limit  of  its  powers  when  it  goes  into 
minute  criticisms  in  order  to  controvert  the  accuracy  of  the  legis- 
lative interpretation.  Very  true,  the  right  to  do  this  may  exist ; 
but  it  is  never  exercised  save  in  a  case  wholly  free  from  all  reason- 
able doubt  Fletcher  v.  Peck,  6  Cranch,  87.  This  is  a  safe  rule, 
and  cannot  lead  to  a  conflict  of  judgment  between  two  of  the  chief 
departments  of  the  government  And  for  this  reason  it  ought  to 
be  inflexibly  adhered  to. 

The  true  "  subject  *'  of  the  law  in  controversy  is  "  works  of  internal 
improvement  in  this  State,"  whether  by  railroads  or  by  navigable 
streams.  From  the  very  birth  of  the  State  these  branches  of  this 
important  subject  have  been  united.  They  are  mentioned  together 
in  the  act  of  congi^ess  granting  to  the  State  the  two  and  three  per 
3ent  funds.    Code  of  Ala.  25,  27.    This  subject  is  everywhere  treated 
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M  a  unit  It  is  80  mentioned  in  the  State  constitution  itself.  §  33, 
art  4,  suprcu  It  is  the  basis  of  a  great  system  of  internal  commer- 
cial intercourse.  It  may  have  an  almost  infinite  variety  of  details, 
but  it  is  one  in  purpose  and  in  subject  Here  it  is  the  only  theme 
of  discourse  in  the  law.  7  Enc.  Am.  16,  ^^  Inland  Navigation ;"  10 
id.  478,  « Railways;''  11  id.  44;  "Rivers  Navigable ;''  Webst  Die. 
iTnab.,  word  "  Subject'*  "  Works  of  internal  improvement  '*  being 
the  theme  and  purpose  of  the  legislature,  all  the  details  of  the  sub- 
ject may  justly  be  connected  in  one  system  by  one  law.  This  the 
general  assembly  have  done.  Besides,  the  mere  use  of  language  by 
that  body  is  a  high  indication  of  its  legislative  fitness ;  particularly, 
as  in  this  case,  when  it  has  the  concurrent  sanction  of  the  executive. 
If  the  enactment  is  unsatisfactory  and  impolitic  in  the  estimation 
of  the  people,  let  it  be  repealed  by  the  proper  authority,  not  by  the 
courts.  The  objection  to  the  title  of  the  law  I  think  insufficient^ 
and  it  must  therefore  fail. 

The  petition  alleges  that,  under  authority  of  the  act  of  December 
31, 18G8,  above  mentioned,  the  Selma  &  Gulf  Railroad  Company,  a 
corporation  regularly  and  legally  organized,  made  a  proposition  to 
Dallas  county,  in  this  State,  in  the  manner  prescribed  by  said  stat- 
ute, to  take  and  pay  for  the  sum  of  $250,000  of  the  capital  stock 
of  said  company.  An  election  was  ordered  and  held  to  vote  on  the 
acceptance  of  this  proposition  by  the  people  of  the  county,  as 
required  by  the  law,  When  a  majority  of  almost  two  to  one  of  the 
people  of  the  county  voted  to  accept  the  proposition  of  the  company. 
When  this  is  done,  the  court  of  county  commissioners  is  authorized 
and  required  to  make  the  subscription  voted  for  in  behalf  of  said 
county  to  the  capital  stock  of  said  company,  in  the  manner  and  for 
the  amount  set  forth  in  said  application,  and  to  deliver  to  said  rail- 
road company,  in  payment  of  said  subscription,  bonds  of  tlie  county^ 
having  not  less  than  ten  nor  more  than  twenty  years  to  run,  with 
interest  coupons  attached  for  semi-annual  interest,  payable  at  such 
times  and  places  as  may  be  agreed  upon  between  the  said  railroad 
company  and  the  said  judge  of  probate  of  said  county."  Pamph. 
Acts,  1868,  pp.  514, 515, 516,  §  6,  No.  172.  By  virtue  of  this  autUor- 
xty  and  requisition  of  the  law  aforesaid,  the  said  railroad  company 
applied  to  the  court  of  county  commissioners  of  said  county  of 
Dallas  for  the  subscription  to  the  stock  of  said  company,  and  foi 
the  bonds  of  the  county  in  payment  therefor,  to  the  amount  so 
voted  and  accepted,  as  aforesaid,  by  the  people  of  the  county;  but 
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said  court  of  county  commissioners  refused  to  make  the  subscription 
and  issue  the  bonds  as  required  by  said  act  The  said  railroad  com- 
pany then  applied  to  the  judge  of  the  criminal  court  of  Dallas 
county  for  an  order  nisi  a^nst  said  commissioners'  court  to  show 
cauaeW  «ud  subacriptirshould  not  be  made  and  aaid  bonds 
issued,  as  authorized  and  required  by  said  court,  or  a  mandamus 
awarded  to  compel  the  same.  This  the  said  judge  refused,  and  the 
application  and  motion  is  now  renewed  in  this  court  And  the 
application  is  now  resisted  here,  on  the  grounds  that  the  statute 
aboye  quoted  is  repugnant  to  the  constitution  of  the  State,  and 
therefore  yoid.    This  objection  is  also  insufficient 

Let  a  rule  nisi  be  granted,  in  accordance  with  the  prayer  of  appel- 
lants' petition  and  motion  in  this  court,  returnable  into  this  court 
during  the  present  term,  on  Thursday  after  the  first  Monday  in 
July,  in  the  year  1871,  the  same  being  the  sizih  day  of  said  monib 
of  July,  1871,  to  show  cause,  etc 

The  chief  justice  concurred  in  the  result  of  this  opinion. 

B.  F.  Saffold,  J.,  deliyered  a  dissenting  opinion. 

NOTB.— See  BonaofiT.  Vrnmrn,!  Am.  Rep.  OS,  and  SUwartr. 
Rip. 
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SwxFSOK  V.  BousB,  appeUfuiti 
(flSN.aai.) 

Bankruptey,  Specific  performanee,    ParUa, 

k  Tensor,  who  has  contracted  to  Bell  his  land,  I0  in  eqoitj  a  tmatee  for  Um 
purchaser,  bat  if  he  has  not  received  the  whole  of  the  porchase-mone^ 
he  is  not  a  mere  naked  trustee,  and  upon  becoming  a  bankrupt,  his  interest 
in  the  land  will,  by  proper  assignments,  pass  to  the  assignee  in  bankruptcy 
under  the  fourteenth  section  of  the  bankrupt  act. 

To  a  bill  for  a  specific  performance  of  a  contract  to  convey  land,  the  assignee 

•     of  the  yendor,  who  was  not  received  the  whole  of  the  purchase-money  and 
who  has  become  bankrupt,  mu^t  be  made  a  party. 

Where  a  defendant  to  a  bill  for  the  specific  performance  of  a  contract  to  con 
yey  land,  alleges  and  relies  upon  his  certificate  of  discharge  as  a  bankrupt 
the  fact  of  a  proper  assignment  of  his  estate  to  his  assignee  will  be  pre- 
sumed though  it  is  not  specifically  alleged,  where  there  is  no  allegation  01 
proof  to  the  contrary. 

This  was  a  bill  filed  by  the  plaintiffs  in  the  oonrt  of  equity  for 
the  county  of  Alamance,  in  1864,  against  the  defendants,  Joshua 
Bouse  and  his  wife,  for  the  specific  performance  of  the  following 
contract  in  writing  ; 

''Know  all  men  by  these  presents,  that  I  acknowledge  myself 
indebted  to  George  W.  Swepson  and  Eufus  Y.  McAden,  of  Alamance 
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be  paid  ?  not  to  the  bankrupt  of  course,  and  not  to  the  assignee, 
because  he  is  no  party,  and  may  have  sold  the  interest.  Assuming 
the  plaintiff's  right  to  the  principal  relief  which  he  seeks,  it  seems 
to  us  that  it  is  impossible  for  the  court  to  decide  the  matters  in  con- 
troyersy  in  the  absence  of  the  assignee.  The  amount  of  the 
unpaid  residue  of  the  purchase-money  is  a  matter  in  controversy, 
and  we  could  not  bind  the  assignee  by  any  decree  made  in  his 
absence. 

But  it  is  said  that  the  plaintiff  does  fiot  at  present  claim  a  con- 
yeyance  of  the  whole  land  covered  by  the  contract,  but  only  of  that 
piut  to  which  Bouse  by  his  answer  admits  that  he  had  a  title.  We 
think  in  this  view  the  same  reasons  for  the  presence  of  the  assignee 
would  be  applicable.  The  defendant  in  his  answer  says  that  the  land 
which  he  agreed  to  convey  as  a  single  tract,  was  in  fact  two  tracts, 
one  of  which  belonged  to  himself,  and  the  other  to  his  wife.  It  is 
true,  that  in  one  part  of  his  answer  he  speaks  of  his  wife's  owning 
half  the  land ;  but  in  another  part  of  it  he  distinctly  states,  that  a 
road  runs  through  the  land,  and  that  he  owned  the  portion  on  one 
side  of  the  road,  and  she  the  portion  on  the  other  side.  It  nowhere 
appears  that  these  two  portions  are  of  equal  value ;  and  it  is  cer* 
tainly  possible  that  when,  upon  the  final  hearing  of  the  case,  it 
becomes  necessary  to  adjust  the  compensation  or  deduction  from 
the  agreed  price  which  Bouse  is  to  make  by  reason  of  his  inability 
to  convey  a  part  of  the  land  agreed  to  be  conveyed,  it  may  be 
found  that  the  plaintiff  ought  to  pay  Bouse  something  beyond  the 
payment  which  he  actually  made,  and  this  sum  would  go  to  the 
assignee. 

2.  It  is  also  said  that  the  bankrupt  act  requires  a  written  assign- 
ment from  the  register  to  the  assignee  in  order  to  pass  the  bank* 
rupt's  title,  and  not  that  such  assigument  is  alleged  in  the  su]>ple- 
mental  plea.  As  this  assignment  is  required  to  be  made  in  all  cases, 
as  a  matter  of  course,  we  think  the  maxim  that  in  courts  of  general 
jurisdiction  " ortima preaumimtur  rite  esse  actUy^  will  apply ;  and 
that  at  least  in  the  absence  of  any  allegation  or  proof  to  the  con* 
trary,  and  in  the  present  stage  of  the  case,  we  must  assume  such  an 
assignment  to  have  been  made. 

For  these  reasons  the  case  would  be  sent  back  to  the  court  below 
in  order  that  the  plaintiff,  by  a  supplemental  bill,  might  make  the 
proper  parties. 

Judgment  reve^^sed. 
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HowABD,  appellant,  y.  Kimball. 

(66N.ai7S.) 
PromisMry  note. 

When  a  puchafler  of  land,  upon  taking  a  bond  for  Utle,  giveA  in  payment 
therefor  a  note  expressing  on  its  face  that  it  is  so  given,  the  note  itself  will 
be  notice  of  the  vendee's  equity  in  case  the  title  of  the  land  shall  prove 
defective,  and  an  assignee  or  holder  of  the  note  cannot,  in  case  of  such 
defect  in  the  title  of  the  land,  recover  on  the  note  though  he  took  it  before 
it  became  due. 

This  was  a  civil  action  submitted  upon  the  following  case  agreed : 

On  the  Ist  day  of  January,  1867,  Nicholson  contracted  to  sell  to 
Kimball,  the  defendant,  a  tract  of  land  for  which  two  notes  for 
$1,000  each,  payable  on  the  Ist  of  January,  1868  and  1869,  with 
interest  from  date,  were  given  in  part  payment.  The  notes  expressed 
on  their  face  to  be  in  payment  "on  the  Rocky  Swamp  tract  of  land." 
Nicholson  gave  to  Kimball  a  bond  to  make  title  to  the  land  upon 
the  payment  of  the  purchase-money.  In  the  spring  of  1867,  Nichol- 
son purchased  of  one  David  W.  Bullock  a  tract  of  land,  and  in  pay- 
ment of  the  same,  and  for  the  stock  on  it,  indorsed  the  said  notes 
in  blank  and  banded  them  to  Bullock,  he,  Bullock,  at  the  time, 
being  aware  that  Nicholson  had  given  bond  to  make  title  to  the 
tract  of  land  he  had  sold  to  the  defendant,  Kimball. 

During  the  year  1867,  Kimball  learned  for  the  first  time  that 
probably  Nicholson's  title  was  defective,  and  thereupon  gave  notice 
to  plaintiff,  who  was  about  to  receive  the  said  notes  from  Bullock 
in  a  trade,  that  he  should  not  pay  them,  and  that  plaintiff  after 
such  notice  took  them  from  Bullock  in  a  trade  with  him.  The 
plaintiff  admits  that  there  is  a  defect  in  the  title  of  Nicholson  to 
part  of  the  land  sold  to  Kimball.  The  plaintiff  further  admits  that 
the  two  notes  were  given  as  the  first  and  second  payments  for  the 
Rocky  Swamp  tract  of  land,  and  this  fact  is  so  stated  on  the  face 
of  the  notes. 

Some  time  afterward,  Nicholson,  becoming  involved,  made  a  con- 
veyance  to  Bullock  of  the  land  sold  to  Kimball,  in  trust,  to  convoy 
to  Kimball  when  the  notes  should  be  paid,  and  when  Bullock  passed 
the  notes  to  the  plaintiff,  he  made  a  like  conveyance  of  the  land  to 
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him.  The  conveyance  to  Bullock  was  made  before  the  diseoreiy 
of  any  defect  in  the  title  of  Nicholson,  and  the  conveyance  to  the 
plaintiff  afterward.  Nicholson  is  a  bankrupt  and  has  obtained  his 
discharge  as  such.  When  Bullock  received  the  notes  he  executed 
an  absolute  conveyance  of  the  land  he  sold  to  Nicholson. 

The  court  below  upon  this  case  agreed,  was  of  the  opinion  that 
the  plaintiff  could  not  recover  upon  the  notes ;  and  a  judgment 
accordingly  and  for  costs  was  entered  upon  the  record  of  the  oonrt^ 
and  the  plaintiff  appealed. 

Bmggdk  Strong,  for  plaintiffl 

Btisbee  &  BiisbeOy  for  defendant 

Pearson,  C.  J.  1.  Suppose  Nicholson,  the  original  Tender,  had 
kq)t  the  land,  then  upon  the  facts  agreed,  Kimball,  the  vendor, 
would  have  had  a  clear  equity  to  rescind  the  contract  of  sale,  on  the 
ground  of  a  defect  in  the  title,  to  a  substantial  part  of  the  thing 
sold.  A  purchaser  is  entitled  to  all  that  he  bargains  for,  and  ia 
under  no  obligation  to  accept  a  part,  with  warranty  as  to  the  other, 
or  to  accept  compensation,  unless  indeed  the  part,  as  to  which  s 
good  title  cannot  be  made,  does  not  materially  affect  the  value,  and 
it  can  be  seen  that  the  objection  is  not  taken  upon  the  merits,  but 
as  a  pretext  to  get  rid  of  the  bargain. 

2.  As  Nicholson  indorsed  the  notes  in  blank  to  Bullock,  before 
maturity,  there  is  a  presumption  that  he  purchased  without  notice ; 
but  this  presumption  may  be  rebutted  by  proof  of  any  fact  that 
should  put  a  man  of  ordinary  prudence  upon  inquiry.  We  think 
the  fact  of  the  notes  not  being  in  the  usual  form  of  promises  to 
pay  money  "  for  value  received,"  but  expressing  on  the  face  that 
they  were  given  for  the  purchase-money  of  the  Rocky  Swamp  tract 
of  land,  was  sufficient  to  put  Bullock  on  inquiry,  and  to  fix  him 
with  notice,  that  the  notes  could  not  be  collected,  unless  a  good 
title  be  made  to  Kimball.  Cox  v.  Jeiynan,  6  Ired.  Eq.  526.  In  this 
way  significance  is  given  to  the  words  referred  to,  otherwise  they 
must  be  treated  as  idle  and  superfluous. 

It  is  said  notice  that  the  notes  were  given  as  the  consideration  of 
the  Rocky  Swamp  tract  of  land  does  not  amount  to  notice  of  a 
defect  in  the  vendor*s  title.  That  may  be  so,  but  it  does  amount  to 
notice  ol  the  vendee's  equity,  provided  it  turns  out  that  the  title  ie 
defective. 
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I£  a  yendee  executes  a  plain  note  of  hand,  this  equity  may  lye 
defeated  by  a  transfer  of  the  note,  before  it  is  due,  but  when  h^ 
takes  the  precaution  to  set  the  fact  out  in  the  &ce  of  the  note, 
unless  it  has  the  effect  of  notice,  the  vendor  may  in  eyery  instance 
defeat  the  equity  of  the  yendee  by  making  haste  to  dispose  of  the 
note,  and  thus  the  yendee  will  be  deprived  of  an  equity  without 
default  on  his  part. 

The  fact  that  Bullock  took  a  deed  for  the  land  from  Nicholson 
in  trust  to  convey  to  Kimball  on  payment  of  the  purchaae-money, 
subtituted  Bullock  in  the  place  of  Nicholson,  and  put  him  in  the 
relation  of  vendor  in  respect  to  Kimball.  He  was  to  receive  the 
whole  of  the  purchase-money  and  to  make  title,  according  to  the 
original  contract  of  sale. 

3.  Such  being  the  equity  of  the  defendant  as  against  Nicholson 
and  Bullock,  it  is  so  beyond  all  question  in  regard  to  the  plaintiff, 
for  he  had  positive  notice  of  the  defect  in  the  title  before  be  pur- 
chased the  notes,  and  he  also  took  a  deed  for  the  land  in  trust  to 
make  title  on  payment  of  the  purchase-money,  and  took  ui>on  him- 
self the  relation  of  vendor  toward  the  defendant. 

We  concur  with  his  honor,  that  the  plaintiff  was  not  entitled  to 
judgment,  but  the  judgment  rendered  for  the  defendant  is  erroneous 
in  this :  it  dischai'ges  the  defendant  from  the  payment  of  the  pur- 
chase-money, but  leaves  the  bond  for  title  in  his  hands,  as  a  cloud 
over  the  title  of  the  plaintiff. 

The  judgment  ought  to  have  been,  that  the  contract  of  sale  be 
rescinded,  and  the  title  bond  and  the  notes  be  canceled,  so  as  to 
effect  what  would  have  been  done  in  equity  under  the  old  mode  of 
procedure. 

^uch  judgment  will  be  entered,  and  each  party  will  pay  his  own 

OOBt. 

Judgment  accordingly. 


Bakd  t.  The  State  of  Nobth  GABOUiirA. 

(65N.C.19i.) 
ROMUm  —  SiaU  Bandi, 

Where  a  peraon  was,  before  the  late  civil  war,  the  botia  flde  halaer  of  twe 
bonds  of  the  State,  which  had  been  issued  ten  years  before,  for  purposes 
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of  Internal  Improyements,  and  which  were  then  dae  and  payable,  and,  in 
18625,  received  from  the  State  in  payment  thereof  treasnrir  notes  to  the 
amount  of  the  bonds,  which  expressed  on  their  face  that  thej  were  fundable 
m  the  bonds  of  the  State,  thereafter  to  be  delivered,  and  the  bonds  had 
never  been  delivered ;  held,  Rodman  dissenting,  that  the  claim  was  founded 
upon  an  illegal  consideration,  and  the  State  was  not  bound  to  pajr  it. 

This  is  the  case  of  a  claim  against  the  State,  presented  to  the 
court  for  its  recommendatory  action  nnder  article  4,  section  11  of 
the  constitution.  A  sufficient  statement  of  the  beta  of  the  case 
will  be  found  in  the  opinion  of  the  court. 

Phillips  S  Merrimon,  for  the  claimant 

Settle,  J.  The  opinion  of  this  court  is  invoked  by  the  claimant^ 
under  article  4^  section  11  of  the  constitution,  with  a  yiew  to 
obtain  favorable  action  on  his  claim  by  the  general  assembly. 

The  clerk  of  this  court,  in  obedience  to  an  order  of  referenooi 
reports  that  the  facts  set  forth  in  the  complaint  are  true.  Do  they 
constitute  a  valid  claim  against  the  State  ? 

The  claimant  having  a  legal  claim  (consisting  of  State  bonds)  in 
18G2,  surrendered  it,  and  accepted  in  payment  of  the  same  treasury 
notes,  fundable  and  interest  bearing,  issued  by  the  State  in  pursu- 
ance of  a  policy,  evinced  by  a  series  of  acts  commencing  in  May, 
1861,  and  entitled: 

1.  ''An  act  to  provide  ways  and  means  for  public  defense,"  ratified 
the  11th  day  of  May,  1861,  and  appropriating  15,000,000. 

2.  ''An  ordinance  to  provide  the  ways  and  means  for  the  defense 
of  the  State,"  ratified  the  28th  day  of  June,  1861,  and  appropriat- 
ing $3,200,000. 

3.  "An  ordinance  to  provide  for  the  raising  of  money  for  the 
support  of  the  government,  and  for  the  issue  of  treasury  notes  for 
the  purpose  of  paying  the  public  debt  and  purchasing  supplies  for 
the  military  forces  employed  for  defense  in  the  present  war,  and 
for  other  purposes,"  ratified  1st  December,  1861,  and  appropriating 
•3,000,000. 

The  titles  of  the  acts,  under  which  these  notes  were  issued,  fully 
informed  the  claimant  of  their  character,  but,  as  they  professed  to 
be  fundable  and  interest  bearing,  he,  like  thousands  of  others,  took 
the  venture  and  accepted  them  in  payment  and  discharge  of  securi- 
ties, which  he  surrendered.    He  was  not  compelled  to  this  course  — 
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he  might  hare  retained  his  old  Becurities,  but  he  saw  proper  to 
exchange  non-interest  bearing  for  interest  bearing  securities,  with  a 
full  knowledge  of  what  was  going  on  around  him. 

Uad  the  rebellion,  of  which  this  currency  was  in  part  the  life 
bIo4)d,  succeeded,  his  may  have  been  a  good  inyestment,  but  as  it 
has  failed  he  must  share  the  fate  of  all  who  invested  their  money  or 
rather  property  in  securities  of  an  illegal  character. 

As  the  tree  has  fallen  so  let  it  lie.  But  it  is  said,  that  as  he  has 
retained  the  identical  notes  which  he  received  from  the  treasury, 
the  State  is  bound  to  make  them  good.    Nan  sequUur. 

These  notes  are  not  slightly  tainted,  but  spoiled.  Not  only  do  the 
titles  of  the  acts  above  cited  fix  the  character  of  the  treasury  notes, 
but  a  series  of  other  acts  show  for  what  purpose  they  were  brought 
into  existence,  and  that  the  authorities  of  the  State  were  endeavor- 
ing to  give  them  currency  with  the  people  in  order  to  carry  the 
rebellion  to  a  successful  issue. 

The  governor  was  authorized  to  establish  post-ofBces  and  post 
roads,  to  establish  telegraphic  lines,  to  build  forts  and  araenals,  to 
provide  for  the  manufacture  of  arms,  to  raise  and  equip  volunteers, 
to  furnish  salt  and  other  supplies  to  citizens  of  this  State,  to  feed 
troops  from  other  Southern  States  passing  through  this  State,  etc, 
for  all  of  which  he  was  to  draw  his  warrant  upon  the  treasury, 
which,  as  we  have  seen,  had  within  a  few  months  been  almost  filled 
with  treasury  notes. 

We  may  safely  say  that  these  notes  would  never  have  had  an 
existence  but  for  the  rebellion. 

The  convention  of  1865  ordained  '^  that  all  debts  incurred  by  the 
State  in  aid  of  the  late  rebellion,  directly  or  indirectly,  are  void; 
and  no  general  assembly  of  this  State  shall  have  power  to  assume 
or  provide  for  the  payment  of  the  same,  or  any  portion  thereof,  nor 
to  assume  or  provide  for  the  payment  of  any  portion  of  the  debts 
incurred  directly  or  indii-ectly  by  the  late  so-called  Confederate 
States."  And  the  constitution,  article  1,  section  G,  is  to  the  same 
effect 

"Any  act  which  would  not  have  been  done,  except  for  the  exist- 
ence of  the  rebellion,  and  which  was  calculated  to  counteract  the 
measures  adopted  by  the  government  of  the  United  States  for  its 
Bui^prcssion,  and  to  enable  the  people  in  insurrection  to  protract  the 
atruggle,  was  in  aid  of  the  rebellion  " 

"  The  courts  of  the  rightful  State  government,  which  has  regained 
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i\»  Bnpremacy,  cannot  treat  the  acts  of  persons  so  unlawfully  exer- 
msing  the  powers  of  the  State  and  county  authority  as  yalid,  unless 
the  court  is  satisfied  that  the  acts  were  innocent,  and  such  as  the 
lawful  goTernment  would  have  done.''  Z/eak  y.  Commissioners  of 
Richmondy  64  N.  C.  132.  Public  policy  demands  at  lease  cms  much. 
Andy  indeed,  it  is  no  more  than  erery  one  expected,  and  is  only  the 
same  rule  that  the  legislature  laid  down  in  a  resolution  ratified  the 
9th  day  of  May,  1861,  and  which  would  undoubtedly  hare  been 
carried  out  to  the  letter  if  affairs  had  not  taken  a  different  turn. 
The  resolution  was  as  follows : 

<'  Whbreas,  Abraham  Lincoln  has  been,  and  is  still,  endeayoring 
to  raise  money  upon  the  faith  and  credit  of  the  so-called  United 
States  government,  for  the  purpose  of  waging  a  wicked,  unjust  and 
unholy  and  unconstitutional  war  upon  the  Southern  States ;  and 
whereas,  North  Carolina  is  neither  morally  nor  legally  bound  to  pay 
or  in  any  wise  contribute  to  the  payment  of  any  debt  incurred  by 
said  government  since  the  4th  day  of  March  last.  Now,  therefore, 
to  the  end  that  there  may  be  no  misapprehension  on  the  part  of 
those  who  may  invest  their  means  in  the  securities  of  said  govern- 
ment, it  is  hereby 

Resolved,  That  North  Carolina  ought  never,  in  any  event,  to  pay 
any  portion  of  the  debt  incurred  by  what  is  called  the  United  States 
government,  since  the  4th  day  of  March  last,  or  any  portion  of  any 
debt  or  liability  which  may  be  incurred  hereafter.'* 

The  common  law,  the  ordinance  of  1865,  the  constitution,  and 
the  decisions  of  this  court  in  Leah  v.  Commissioners  of  Richmond 
and  other  cases,  effectually  close  the  door  against  the  present  claim. 

Were  it  admitted  it  would  open  the  door  to  a  deluge  of  war  claims^ 
in  comparison  with  which  our  present  indebtedness  is  bat  a  trifle. 

We  recommend  the  rejection  of  the  claim. 


The  State  y.  Housb. 

(«K.0.815w) 
AnimaU  fera  natwiB, 


ktk  otter  is  an  animal  valaable  for  its  fur,  and  though  It  be  one  ferm  naiurm, 
yet,  if  it  be  reclaimed,  confined  or  dead,  the  stealing  it  from  its  owner  Is 
lareenf. 
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This  was  an  indictment  against  the  defendant,  in  which  he  was 
charged  in  one  count  with  stealing  ^^one  otter,  confined  in  the  trap 
of  one  John  D.  Parish,  of  the  value  of  $1,  of  the  goods  and  chat- 
tels of  the  said  John  D.  Parish."  A  second  count  charged  that  the 
otter  was  dead. 

At  the  last  term  of  the  superior  court  for  the  county  of  Johns- 
ton, the  defendant's  counsel  moved  the  court,  his  Honor,  Watts,  J., 
presiding,  to  quash  the  indictment,  upon  the  ground  that  the  thing 
stolen  was  not  the  subject  of  larceny.  The  motion  was  granted 
and  the  defendant  ordered  to  be  discharged,  wherenpon  the  solicitor. 
Cox,  appealed  to  the  supreme  court. 

Attorney' Oeneralf  for  the  State. 

Sbitle,  J.  There  was  error  in  quashing  the  indictment,  on  the 
ground  that  the  thing  stolen  was  not  the  subject  of  larceny. 

An  otter  belongs  to  the  class  of  animals  know  as  ferm  naiurcBy 
and  therefore  it  was  necessary  to  allege  in  the  indictment  that  it 
had  been  reclaimed  or  confined  or  that  it  was  dead.  This  is  done 
in  the  indictment  under  consideration.  It  was  not  suggested  that 
animals /(?rai  naturcB  are  not  the  subject  of  larceny,  provided  they 
are  fit  for  the  food  of  man  and  are  dead  or  confined,  but  we  appre- 
hend that  his  honor  acted  upon  another  distinction  laid  down  in 
the  English  authorities,  to  wit :  that  there  is  a  class  of  animals 
which,  though  they  may  be  reclaimed,  are  not  such  of  which  larceny 
can  be  committed,  by  reason  of  the  baseness  of  their  nature. 

All  of  the  distinctions  as  to  animals  fera  natura  and  as  to  their 
generous  or  base  natures,  which  we  find  in  the  English  books,  will 
not  hold  good  in  this  country.  The  English  system  of  game  laws 
seems  to  have  been  established  more  for  princely  diversion  than  for 
nee  or  profit,  and  is  not  at  all  suited  to  the  wants  of  our  enterpris- 
ing trappers. 

We  take  the  true  criterion  to  be  the  vcUue  of  the  animal,  whether 
for  the  food  of  man,  for  its  fur,  or  otherwise.  We  know  that  the 
otter  is  an  animal  very  valuable  for  its  fur,  and  we  know  also  that 
the  fur  trade  is  an  important  one  in  America,  and  even  in  some 
parts  of  North  Carolina.  If  we  are  to  be  bound  absolutely  by  the 
English  authorities,  without  regard  to  their  adaptation  to  this  conn. 
tiy,  we  should  be  obliged  to  hold  that  most  of  the  animals,  so  vu)u< 
Vol  YI.  — 94 
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able  for  their  fur,  are  not  the  subject  of  laroeny,  on  account  of  the 
baseness  of  their  nature,  while  at  the  same  time  we  should  be  bound 
to  hold  that  hawks  and  foloons,  when  reclaimed^  are  the  subject  of 
Itm^eny  in  respect  of  their  generous  nature  and  courage. 
There  was  error.    Let  this  be  certified. 

Judgmmt 


6SAXB,  appellanti  t.  Duvlap. 

(«H.  aiSL) 
Removal  of  caute. 

Wbero  it  appeared  from  the  affidayit  of  a  person  of  oolor,  charged  with  a 
capital  offense,  that  he  ooald  not  have  fall  and  equal  benefit  of  aU  laws  and 
proceedings  for  the  secaritjr  of  person  and  property  as  is  enjoyed  bj  wliite 
dtisens,  and  that  his  rights  cannot  be  enforced  in  the  State  courts :  SIM, 
that  under  the  act  of  congress  of  0th  April,  1866,  the  State  courts  will  pro- 
ceed no  further  in  the  prosecution  until  certified  of  the  action  of  the  drenit 
court  of  the  United  States  under  the  act  of  congress,  March  8, 1868. 

Ik  is  erroneous  in  such  a  case  to  order  the  remopal  6t  the  Indictments  to  the 
circuit  court  of  the  United  States ;  but  to  suspend  proceedings  In  the  cause 
till  certified  to  the  court  under  the  aforesaid  act  of  congress. 

This  was  a  motion  to  transfer  the  cause  to  the  circuit  court  of 
the  United  States  for  the  district  of  North  Carolina. 

The  prisoner  was  indicted  for  the  murder  of  one  Gleason,  a  white 
man ;  and  at  spring  term,  1871,  filed  an  affidavit  in  which  he  set 
forth  that  he  was  formerly  a  slave,  and  was  emancipated  by  the 
result  of  the  late  rebellion ;  that  at  the  time  of  the  alleged  homi- 
cide he  was  and  had  been,  heretofore,  an  active  member  of  the 
republican  party,  while  the  said  Oleason  was  an  active  member  of 
the  democratic  party ;  that  at  the  time  aforesaid  a  systematic  effort 
was  made  by  divers  persons,  members  of  the  democratic  party,  to 
produce  the  impression  that  said  Gleason  was  killed  by  defendant, 
and  that  he  was  killed  from  political  motives;  that  the  county 
commissioners  who  prepared  the  jury  lists  are  democrats,  as  also  the 
'  sheriff,  and  all  his  deputies,  upon  whom  is  devolved  by  law,  in 
capital  cases,  the  duty  of  summoning  special  jurors,  and  who  have 
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ui  unlimited  discretion  in  the  selection  of  jurors  on  a  special 
▼enire ;  that  colored  men  are  seldom  summoned  on  such  juries,  and 
that  the  juries  are  almost  entirely  composed  of  democrats;  that 
defendant  is  a  colored  man,  and  by  reason  of  his  having  been  a 
slave,  he  has  reason  to  believe,  and  does  believe,  that  he  has  less 
chance  of  enforcing,  in  the  courts  of  this  State,  his  rights  in  this 
prosecution  as  a  citizen  of  the  United  States,  and  the  probabilities 
of  the  denial  of  them  to  him  as  such  citizen  in  any  trial  which 
might  take  place  in  the  courts  of  the  State,  are  much  more 
enhanced  than  if  he  was  a  white  man ;  that  the  feeling  against  him 
has  been  greatly  intensified  by  the  attempt  successfully  made  to 
give  a  political  color  to  the  alleged  homicide,  and  the  feeling  against 
him,  by  almost  the  entire  body  of  the  democratic  party,  is  so  bitter 
and  rancorous,  that  he  cannot,  as  he  believes,  obtain  justice  in 
Mecklenburg  county,  or  in  any  of  the  courts  of  this  State ;  that 
the  full  and  equal  benefit  of  the  laws  of  this  State,  and  proceedingt 
for  the  security  of  person  and  property  as  are  enjoyed  by  while 
citizens,  is  denied  to  him,  and  cannot  be  enforced  in  his  behalf  on 
any  trial  on  this  indictment  which  may  take  place  in  any  court  of 
this  State,  as  he  believes. 

The  court  below  being  of  opinion  that  the  prisoner  was  entitled^ 
upon  his  affidavit,  to  a  removal  of  the  indictment  to  the  circuit 
court  of  the  United  States  for  the  district  of  North  Oarolin%  so 
adjudged,  from  which  the  solicitor  of  the  State  appealed* 

Attorney- Oen&ral,  for  State. 

Bailey,  for  defendant. 

Pearson,  G.  J.  This  proceeding  presents  a  question  of  great 
importance,  both  in  a  political  and  a  legal  point  of  view.  With  the 
former,  we  have  no  concern ;  and  the  application  will  be  disposed 
of  as  a  dry  question  of  law. 

By  act  of  congress  of  9th  April,  1866,  section  1,  it  is  enacted,  in 
substance,  that  all  persons  of  color,  bom  in  the  United  States,  shall 
be  citizens  —  "  shall  have  the  same  right  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  and  give  evidence,  to  inherit,  purchase, 
lease,  sell,  hold  and  convey  real  and  personal  property ;  and  to /fill 
and  equal  benefit  of  all  latos  and  proceedings,  for  the  security  ofper* 
ton  and  property,  as  is  enjoyed  by  white  citizens/^  etc. 
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Sec.  2.  Prescribes  penalty  for  depriving  under  color  of  any  law, 
etc,  persons  of  color,  of  any  of  the  rights  secured  to  them  by  sec- 
tion 1. 

Sec.  3.  Confers  exclusive  jurisdiction  upon  the  courts  of  the 
United  States,  of  all  causes,  civil  and  criminal,  ^^  affedincf  rersans 
who  are  denied^  or  cannot  enforce  in  the  State  courts  any  of  tJie 
rtghts  secured  to  them  by  section  1,"  and  provides  for  the  removal 
from  the  State  courts  of  such  causes,  upon  affidavit^  etc. 

This  application  for  a  removal  of  the  case  to  the  courts  of  the 
United  States  is  put  on  the  ground,  that  the  petitioner  cannot  have 
a  fair  trial  in  the  State  courts,  by  reason  of  his  being  a  freed  negro. 

The  argument  is,  "white  citizens  enjoy  the  benefit  of  a /air  trial. 
1  cannot  enforce  that  right  because  I  am  a  freed  negro.  So  in  the 
State  courts  I  have  not  the  full  and  equal  benefit  of  the  laws  and 
proceedings  for  the  security  of  person  and  proi)erty,  as  is  enjoyed 
by  white  persons.'^ 

Reply :  "  That  may  be  so ;  but  it  results,  not  because  of  any  dis- 
crimination made  by  the  laws  of  this  State  against  persons  of 
color,  but  by  reason  of  the  condition  of  things,  and  a  deep-seated 
prejudice  against  the  political  as  well  as  the  social  equality  of  freed 
negroes." 

"  The  object  of  the  act  of  congress  is  to  prevent  any  discrimina- 
tion from  being  made  by  tlie  laws  of  this  State,  but  it  does  not 
extend  to  an  attempt  to  control  or  regulate  the  prejudice  of  one 
race  against  the  other ;  that  can  only  be  cured  by  the  amelioratory 
effect  of  time." 

Rejoinder :  "  The  object  of  the  act  of  congress  is  not  merely  to 
prevent  discrimination  by  the  laws  of  a  State,  but  also  to  secure  to 
freed  nogroes  *  the  full  and  equal  benefit  of  all  laws  and  proceedings 
for  the  security  of  person  and  property  as  is  enjoyed  by  white  citi- 
sens;'  and  if  by  reason  of  prejudice  that  right  cannot  be  enforced 
in  the  State  courts,  the  cause,  whether  civil*  or  criminal,  is  to  be 
removed  to  the  federal  courts." 

So  issue  is  joined  upon  the  construction  of  the  act  of  congress,  and 
the  court  is  to  arrive  at  the  object  in  view  by  a  consideration  of  the 
words  of  the  act,  taken  in  connection  with  the  evil  which  was  to 
be  met,  aiising  out  of  the  surrounding  circumstances,  and  the 
known  condition  of  things.  Had  the  object  been  merely  to  pre- 
vent  discrimination  by  the  laws  of  the  State,  very  few  words  would 
have  answered  the  pui*pose,  and  there  would  have  been  no  occasion 
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for  an  affidavit  in  regard  to  matter  which  must  appear  on  the  face 
of  tiie  public  law ;  but  the  act  under  consideration  goes  into  details, 
and,  among  other  things,  guarantees  to  citizens  of  color  *^  as  full 
and  equal  benefit  of  all  laws  and  proceedings  for  the  security  of 
person  and  property  as  is  enjoyed  by  white  citizens,"  and  proridea 
for  the  removal  of  all  causes,  civil  and  criminal,  when  such  persons 
are  denied,  or  cannot  enforce  in  the  State  courts  the  rights  secured 
to  them,  upon  the  affidavit  of  the  party  that  such  is  the  fact. 

This  I  consider,  after  mature  reflection,  conclusive,  as  to  the 
intention  to  extend  the  operation  of  the  act  of  congress  so  as  to 
make  it  include  cases  where,  by  reason  of  prejudice  in  the  conmiu- 
nity,  a  fair  trial  cannot  be  had  in  the  State  courts. 

It  is  said  this  construction  will  put  it  in  the  power  of  any  person 
of  color,  on  mere  affidavit,  to  deprive  the  State  courts  of  jurisdic- 
tion of  subjects  of  local  concern,  and  transfer  such  jurisdiction  to 
the  federal  courts.  This  is  a  result  deeply  to  be  regretted,  but  it 
grows  out  of  the  supposed  prejudice  of  the  white  citizens,  men, 
women  and  children,  against  the  colored  citizens;  and  the  court 
can  only  say  the  law  is  so  toritten. 

The  order  of  his  honor  should  be  modified  by  setting  aside  so 
much  as  directs  the  case  to  be  removed  into  the  circuit  court  of  the 
United  States,  and  providing  that  "  the  State  court  will  proceed 
no  further  in  the  prosecution,"  until  certified  of  the  action  of  the 
circuit  court  of  the  United  States  according  to  the  provisions  of 
the  act  of  congress,  March  3, 1863.  This  opinion  will  be  certified, 
to  the  end  that  such  proceedings  may  be  had  as  are  agreeable  to 
law. 

BODMAV,  J.,  dissenting. 


BULOKWELL  etoLY.  WiLLABD  §t  A 

(flSN.asss.) 

RMIUon — ejtect  on  tUUi, 

Where  a  dtlxen  and  reaident  of  New  York  had  a  suit  pending  In  North  Gki» 
Una  previons  to  the  late  war,  and  during  tbe  war  his  debtor  there  pays  ap 
his  indebtednees  to  the  attorney  or  agent  of  such  non-resident :    HM,  that 
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•ach  action  was  void,  and  that  the  relation  of  attorney  and  eUent  was  tennt 

nated  hj  the  war. 
Any  aecuritieB  held  by  a  dtixen  and  resident  of  New  York  pievloiu  to  the  late 

war,  upon  persona  resident  in  North  CSarolina,  oould  not  be  extiBg^iilahed 

durante  beUo,  either  through  the  agency  of  the  courts  there,  or  throng  the 

former  agents  and  attorneys  of  such  non-resident. 
Therefore,  where  a  debtor  to  a  dtisen  or  resident  of  New  York  paid  off  said 

dalin  to  a  clerk  and  master  In  such  State  In  Confederate  enRen<7,befoiemieh 

currency  had  depreciated  to  any  extent,  such  payment  la  a  nulli^. 

GiTiL  action  tried  before  Joxris,  J^  at  spring  term,  1871,  of 
Beaufort  Bnperior  ooort 

The  fSacts  of  this  case  sufficiently  appear  in  the  opinion  of  the 
court 

JFhtaU,  for  plaintiff! 

Warren  A  Carter^  for  defendants. 

D1CK9  J.  In  this  case  there  is  a  demurrer  to  the  answer,  and  we 
have  to  consider  whether  the  facts  thus  admitted  are  sufficient  to 
determine  the  rights  of  the  parties. 

Certain  property  belonging  to  the  plaintiffs  was  sold^  under  a 
decree  of  the  court  of  equity  of  Beaufort  county,  made  at  spring 
term,  1860.  The  sale  was  made  by  John  A.  Stanly,  clerk  and 
master  of  said  court;  and  the  defendant,  William  H.  Willard* 
became  the  purchaser  of  part  of  said  property,  and  executed  the  four 
notes,  with  the  sureties,  as  set  forth  in  the  pleadings.  The  sale 
was  made  on  the  8th  day  of  Noyember,  1860,  and  the  notes  were 
payable  at  six,  twelve,  eighteen  and  twenty-four  months  from  that 
date.  The  sale  was  duly  confirmed  by  said  court  of  equiiy,  and  the 
master  was  directed  to  collect  the  purchase-money,  when  due,  and 
hold  the  same  subject  to  the  order  of  court 

At  the  fall  term,  1861,  the  following  order  was  made : 

"  In  this  cause,  it  is  ordered  by  the  court  that  the  master  sus* 
pend  the  collection  of  the  purchase-money  as  long  as,  in  his  opin* 
ion,  the  same  continues  solvent,  with  authority  to  receive  payment 
of  such  bonds  as  the  makers  thereof  may  desire  to  pay.'* 

The  first  note  was  paid  by  the  defendant,  Willard,  to  John  A. 
Btanly,  clerk  and  master,  on  the  2d  day  of  January,  1862,  by  a  check 
on  the  bank  of  Cape  Fear ;  and  the  other  notes  were  paid  at  subse- 
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qnent  periods  in  that  year,  in  correnoy^  wMoh  had  not  materially 
depreciated. 

P.  is  also  admitted  that  said  payments  were  made  in  good  fiuthi 
and  without  any  intention  to  defraud  the  plaintifBk 

The  plaintiffs,  at  the  time  of  the  sale  of  said  property  and  the 
collection  of  said  notes,  were  citizens  and  residents  of  the  State  of 
New  York,  and  said  payments  were  received  by  the  clerk  and 
master  without  their  consent.  The  said  suit  in  equity  was  pending 
at  the  commencement  of  the  late  war,  and  the  plaintiffs,  as  citiaens 
of  the  United  States,  were  alien  enemies  in  the  contemplation  of 
the  laws  of  the  Confederate  States. 

One  of  the  important  consequences  of  a  state  of  war  is  the  abso- 
lute  interruption  of  all  commercial  intercourse  and  dealing  between 
the  subjects  of  the  two  countries.  A  non-intercourse  act  was 
passed  by  congress  on  the  13th  day  of  July,  1861  (12  IT.  S.  Stat,  at 
Large),  interdicting  all  commercial  intercourse  between  citizens  of 
the  United  States  and  citizens  of  the  insurrectionary  States. 

The  plaintiffs  could  not  have  commenced  or  prosecuted  a  suit  in 
our  courts,  as  then  constituted,  for  their  alienage  could  have  been 
pleaded  successfully  in  abatement  of  the  action.  1  Saund.  PI.  86. 
Contracts  existing  prior  to  the  war  were  not  extinguished ;  but  the 
remedy  only  was  suspended ;  and  this  from  the  inability  of  a  citizen 
of  the  United  States  to  sue  in  the  courts  of  an  insurrectionary  State, 
or  to  sustain  b,  persona  standi  injudicio.    4  Bouv.  Inst.  291. 

The  plaintiff's  said  suit  in  equity  was  pending  at  the  commence- 
ment of  the  war ;  and  thereupon  their  rights  of  action  to  collect  or 
secure  their  debts  become  suspended.  As  they  could  not  assert  their 
rights  in  the  court,  they  ought  not  to  be  prejudiced  by  the  acts  of 
adverse  parties,  or  the  officers  of  the  court  The  suit  might  have 
been  abated  upon  the  plea  of  alienage  put  in  by  the  defendants ;  but 
their  rights  of  property  and  the  right  of  action  would  not  thereby 
have  been  extinguished  and  defeated.  Among  the  civilized  nations 
of  the  present  day  the  principle  is  well  established  and  generally 
observed,  that  war  ought  not  to  interfere  with  the  property  of  the 
private  citizens  of  an  enemy's  country,  unless  upon  urgent  neces- 
sity, and  they  ought  not  to  be  deprived  of  any  securities  which 
they  held  for  their  debts,  which  might  be  available  upon  %  return  of 
peace.  Public  policy  requires  non-intercourse  laws  to  be  enacted 
and  strictly  observed ;  but  laws  confiscating  the  property  of  the  pri- 
vate citizens  of  an  enemy's  country  are  justly  odious.    These  hu- 
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mane  and  enlightened  principles  are  taOj  recognized  by  the  conrtal 
of  this  country,  and  are  founded  upon  the  common  law  and  the 
modem  laws  of  nations.    1  Kent,  63. 

The  relations  between  the  plaintiffs  and  their  counsel,  in  said  suit 
in  equity,  were  terminated  by  the  war,  and  the  steps  afterward  taken 
in  the  cause  did  not  affect  them.  They  had  a  good  claim  against 
the  defendants  before  the  war  began ;  their  remedy  was  only  su»- 
pended,  and  was  reyiyed  upon  the  return  of  peace.  Ex  parte  Bra89 
Maker,  14  Yes.  71 ;  BeU  y.  Cfhapman,  10  Johns.  183 ;  BradweU  r. 
Weeks,  13  id.  1. 

We  are  of  opinion  that  the  order  made  in  the  court  of  equity,  for 
Beaufort  county,  at  fall  term,  1861,  and  the  payments  reoeiyed  by 
the  clerk  and  master  during  the  war,  from  the  defendant,  Willard, 
constitute  no  bar  to  the  claims  of  the  plaintiffs  in  the  present  action* 

There  is  no  error  in  the  ruling  of  his  honor ;  the  demurrer  is  snt* 
tained,  and  the  judgment  in  the  court  below  is  afiSrmed. 

JudffmefU  affirwmL 


SncoirroK,  Administrator,  t.  Olabk,  appellant; 

StatuU  of  limUaihnt. 

A  piomlssoiy  note,  baned  hy  the  statate  of  limitations,  is  not  reyiyed  hf  wm 
offer  to  pay  in  Confederate  currency  or  bank  bills. 

To  repel  the  statate  of  limitations  there  most  be  such  fkets  and  drenmstanoei 
as  show  iliat  the  debtor  recognized  a  present  subsisting  liability,  and  mani- 
fested an  intention  to  assume  or  renew  the  obligation. 

Thb  plaintiff's  testator  held  a  promissory  note  on  Clark,  Shuford 
ft  Oo.,  for  11,625,  executed  and  due  the  30th  of  January,  1858. 
The  defendant,  A.  Clark,  is  the  executor  of  A.  Clark,  Sr.,  who  was 
a  member  of  said  firm.  The  defendants,  in  their  answer,  did  not 
deny  the  partnership,  nor  the  execution  of  the  note,  but  leUed  upon 
the  statute  of  limitations. 

It  was  in  eyidence  that  A.  Clark,  Sr.,  stated  that  in  March,  1863, 
he  had  been  oyer  to  the  house  of  the  plaintiff's  testator  to  pay  him 
the  note  of  about  11,600,  which  he  held  on  the  firm  of  Clark,  Shu- 
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ftird  &  Oa;  that  he  offered  to  pay  him  the  note,  first  in  Oonfederate 
money  and  then  in  bank  billB,  which  he  refneed  to  leoeiye,  and 
demanded  specie. 

The  defendant's  ooonsel  asked  the  oonrt^to  instruct  the  jury  that» 
if  the  fiicts  stated  weie  tme,  they  did  not  remoye  the  bar  of  the 
statute  of  limitations,  and  the  plaintiff  was  not  entitled  to  recovery 
which  instructions  his  honor  declined  giving,  bnt  instructed  the 
jury  that,  if  they  believed  from  the  evidence  that  the  defendant's 
testator  went  to  the  house  of  the  plaintiff's  testator,  and  offered  to 
pay  off  said  note  in  Confederate  currency  or  bank  bills,  and  that  he 
intended  thereby  to  recognize  the  debt  as  a  subsisting  debt,  and  that 
he  then  owed  it,  that  the  plaintiff  would  be  entitled  to  recover. 
Defendants  excepted ;  verdict  for  plaintiff    Judgment  and  appeal 


:  P.  OaldweU,  for  phdntifl: 
Afwfieldf  for  defendants. 

Dick,  J.  The  principles  of  law  which  govern  this  case  have  been 
so  often  considered  by  this  court  that  they  need  no  fdrther  discus- 
sion.   2  Battle's  Digest,  877. 

It  is  only  necessaiy  to  consider  the  general  results  of  decided 
cases,  and  apply  the  well-settled  rules  of  law  to  the  casie  before  as. 

The  statute  of  limitations  operates  upon  the  remedy  merely,  and 
does  not  extinguish  the  debt.  To  revive  the  remedy  taken  away  by 
the  statute  of  limitations,  there  must  be  an  express  or  implied 
promise  to  pay  the  debt.  Where  a  plaintiff  relies  upon  an  implied 
promise  to  sustain  his  action,  he  must  show  such  an  unqualified  and 
direct  acknowledgment  on  the  part  of  the  debtor  of  a  certain 
existing  debt,  and  present  obligation  and  willingness  to  pay  the 
same,  that  the  law  can  imply  a  promise  to  pay  upon  a  future 
demand. 

A  mere  acknowledgment  of  the  debt  is  not  sufficient  to  repel  the 
statute ;  but  there  must  be  such  facts  and  circumstances  as  show 
that  the  debtor  recognized  a  present  subsisting  liability,  and  mani- 
fested an  intention  to  assume  or  renew  the  obligation.  In  our  os^ 
the  defendant's  testator  offered,  in  1863,  to  pay  the  debt  sued  on, 
and  which  was  liarred  by  the  statute  of  limitations,  in  Confederate 
money  or  bank  bills.  This  offer  of  payment  was  refused  by  the 
plaintiff's  testator,  and  specie  was  demanded.  The  debtor  in  no 
Vol,  VI.  — 95 
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way  accorded  to  this  demand ;  and  there  is  nothing  from  which  the 
law  can  imply  a  promise  on  the  part  of  said  debtor  to  |)ay  in  specie^ 
or  in  any  other  kind  of  money  npon  a  future  demand. 

The  act  of  the  defendant's  testator  was  a  mere  offer  to  pay  in  the 
enrrency  then  in  circulation,  and  no  intention  was  in  any  way 
•hown  of  assuming  or  renewing  the  obligation. 

We  tliink  the  proper  inference  to  be  drawn  from  the  evidence  is, 
that  the  defendant's  testator  was  willing  to  pay  the  debt  in  the 
currency  of  the  country,  which  was  then  abundamt ;  and  as  thatwas 
refused,  his  purpose  was  to  rely  upon  the  statute  of  limitations. 

Queptions  like  the  present  will  soon  cease  to  be  matters  of  con- 
troTersy  in  the  courts,  as  the  Code  of  Civil  Procedure,  section  51, 
prescribes  **  that  no  acknowledgment  or  promise  shall  be  received  as 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  a  case 
ont  of  the  operation  of  the  statute  of  limitations,  nnless  the  same 
be  contained  in  some  writing  signed  by  the  i>arty  to  be  charged 
thereby,"  etc. 

There  was  error  in  the  ruling  of  his  honor. 

BiADB  and  Botdbk,  JJ.,  dissenting, 

Judgmmt  rev&r$kL 


Kuro  T.  HuKTEB  0t  al,  appellanti. 

CttN.asOB.) 

GmitUutional  law.    Propmiy  in  offiu. 

When  one  of  the  datSei  appertaining  to  the  oflSce  of  aherilf  was  the  ooUectkm 
of  taiea,  and  during  tbe  plaintiff's  term  as  aucb  aberiff  the  legislature  paaaed 
aa  act  for  the  appointment  of  tax-collector:  hdd,  that  auch  act  waa  uAooa- 
iUtntionaL 

The  facts  are  that  the  plaintiff  was  duly  elected  sheriff  of  Lincoln 
oonnty  in  1868,  and  gave  the  bonds  as  required  by  law.  In  1809,  he 
likewise  renewed  his  bonds.  In  1870,  he  offered  to  renew  his  binds 
as  required,  but  tbe  defendants,  who  are  the  commissioners  of  said 
oounty,  refused  to  accept  said  bonds,  for  the  reason  tliat  the  plain* 
tiff's  term  as  sheriff  hud  expired.  The  bonds  given  by  the  plaintiff  in 
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1868  and  1869,  and  those  tendered  in  1870,  embraced  the  collecting 
and  accounting  for  the  county,  poor  and  public  taxes  during  the 
tenure  of  office  of  the  plaintiff. 

In  March,  1871,  the  defendants  appointed  one  W.  R.  Edwards  to 
collect  and  account  for  the  county,  poor  and  public  taxes  for  the 
year  1871,  by  virtue  of  an  act  of  the  legislature  of  February  2,  1871. 

The  prayer  of  plaintiff  is, 

1.  To  compel  the  defendants  to  accept  his  bonds,  for  the  faithful 
collection  and  accounting  for  the  county,  poor  and  public  taxes,  as 
required  by  law; 

2.  To  require  the  defendants  to  place  the  tax  lists  for  1871  in  his 
hands,  as  sheriff,  for  collection  ; 

3.  That  the  defendants  be  enjoined  and  restrained  from  placing 
the  tax  list^  in  the  hands  of  W.  K.  Edwards,  etc 

Upon  the  coming  in  of  the  answer  of  the  defendants,  his  honor 
adjudged  that  tlie  defendants  should  accept  the  bonds  of  the  plain* 
tiff,  for  the  collection  and  accounting  for  the  county,  poor  and  public 
taxes  for  1871,  and  that  they  be  required  to  place  in  his  hands  for 
collection  the  tax  lists  for  1871. 

Defendants  excepted;  jtidgment  and  appeaL 

Bynum^  for  plaintiff. 
HoJcey  for  defendants. 

Kra^de,  J.  The  office  of  sheriff,  with  well-defined  duties  and 
emoluments,  existed  at  the  time  of  the  adoption  of  the  present  con- 
stitution. One  of  those  duties,  with  its  emoluments,  was  the  col- 
lection of  taxes.  The  constitution  established  tlie  oflice  of  sherifl^ 
and  prescribed  the  mode  of  his  election  by  the  people,  and  his  term 
of  office,  with  such  salary  and  fees  and  emolnments  as  should  bo 
prescribed  by  law.  The  plaintiff  was  elected  sheriff  under  the  con- 
stitution, and  his  term  has  not  yet  expired.  At  the  time  he  was 
elected  and  inducted  into  office  the  collection  of  the  taxes  was  a 
part  of  his  prescribed  duties;  for  the  performance  of  which  he  gave 
bond  and  took  an  oath.  These  duties  he  continued  to  perform  until 
April  last,  when,  under  an  act  of  the  legislature,  ratified  February 
2, 1871,  the  county  commissioners  of  Lincoln  county  appointed  a 
tax  collector,  and  inducted  him  into  office  and  ousted  the  plaintiff 
of  that  duty.  The  question  is,  had  the  legislature  the  power  to 
pass  the  act  f 
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Nothing  is  better  settled  than  that  an  office  is  property.  The 
incumbent  has  the  same  right  to  it  that  he  has  to  any  other  prop- 
erty. There  is  a  contract  between  him  and  the  State  that  he  will 
discharge  the  duties  of  the  office,  and  he  is  pledged  by  his  bond  and 
his  oath,  and  that  he  shall  hare  the  emoluments,  and  the  State  is 
pledged  by  its  honor.  When  the  contract  is  struck  it  is  as  complete 
and  binding  as  a  contract  between  individuals ;  and  it  cannot  be 
abrogated  or  impaired  except  by  the  consent  of  both  parties.  We 
do  not  wish  to  be  understood  as  holding  that  there  is  any  iron  rule 
of  construction  of  the  details  of  the  contract ;  on  the  contrary, 
there  must  be  some  flexibility  to  suit  the  public  convenience  and 
the  convenience  of  the  officer,  such  as  would  be  implied  from  the 
nature  of  the  contract,  and  such  as  circumstances  make  necessary, 
ex.  gr.,  that  if  it  happened  that  the  emoluments  are  so  inadequate 
that  for  them  the  officer  cannot  afford  to  serve  the  public,  they  may 
be  increased,  or  if  they  be  so  extravagant  as  to  be  burdensome  to 
the  public  they  may  be  diminished.  But  this  must  be  done  in  good 
faith  and  in  fair  dealing,  and  with  no  view  to  evade,  or  directly  ot 
iadirectly  to  impair  the  substance  of  the  contract  Nothing  needs 
to  be  better  guarded  than  contracts  with  public  officers ;  for  although 
it  is  not  to  be  supposed  that  the  legislature  will  be  influenced  by 
any  but  pure  motives,  yet  as  officers,  and  officers  are  of  necessity 
connected  with  political  parties,  and  are,  insensibly,  the  objects  of 
favor  or  prejudice,  it  is  wise  to  protect  the  public  against  the  former 
2>*nQ  the  officer  against  the  latter. 

It  is  well  known  that  the  commissions  for  collecting  taxes  is  an 
important,  and,  in  many  counties,  the  principal  part  of  the  emolu- 
ments of  the  office  of  sberi£  Lincoln  is  a  small  county,  and  prob- 
ably one-half  of  the  sheriff's  emoluments  are  from  taxes.  There  is 
no  allegation  that  the  emoluments  are  large  to  the  oppression  of  the 
public.  If  they  were  so,  the  evil  might  have  been  remedied  without 
a  violation  of  the  contract,  by  a  general  law  reducing  the  fees  of 
sheriff^  But  even  in  that  way  it  is  at  least  questionable  whether 
the  legislature  oould  have  deprived  him  of  all  commissions  for  the 
collection  of  taxes — certainly  not  unless  the  emoluments  weie 
extravagant  and  burdensome^  and  then  the  reduction  or  deprivation 
must  have  been  for  that  reason*  But  here  there  is  no  saoh  exonae. 
The  legislature,  without  explanation  and  without  apparent  neoessity, 
«ud^  therefore,  in  contemplation  of  law,  wantonly  takes  the  dutien 
and  emoluments  fix>m  the  sheriff  and  creates  %  new  officer  and  gives 
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them  to  him !  The  error  is  so  palpable  that,  but  for  the  respect  dna 
to  the  legislature,  whose  act  we  are  reviewing,  and  mnst  sustain 
nnless  plainly  unconstitutional,  we  should  think  it  unnecessary  tx> 
incumber  the  case  with  authorities. 

The  king  may  grant  the  office  of  sheriff  duranie  bmie  placU^ 
and  although  he  may  determine  the  office  at  his  pleasure,  yet  he 
cannot  determine  it  for  part,  etc  Nor  can  he  abridge  the  sheriff 
of  any  thing  incident  or  appurtenant  to  his  office."  Bacon's  Abr.  'ly 
Office  p.  202. 

So  in  the  State  of  New  York,  there  was  the  office  of  ^'  clerk  of 
the  city  and  county  of  New  York,"  who  was  also  ^  clerk  of  the' 
court  of  common  pleas."  The  officer  was  elective  by  the  people. 
The  legislature  undertook  to  divide  the  office,  and  create  a  separate 
office  of  '^  clerk  of  the  court"  The  court  appointed  a  clerk,  and 
inducted  him  into  office,  just  as  the  commissioners  of  Lincoln  did 
in  this  case.  The  supreme  court  of  New  York  decided  that  the  legis- 
lature had  no  power  to  do  it,  saying,  '^  In  effect  this  statute  divides 
the  office  of  'clerk  of  the  city  and  county  of  New  York'  into  two 
parts;  and,  as  to  the  largest  share  in  point  of  duty  and  emoluments,, 
takes  the  choice  of  the  officer  from  the  electors  of  the  county,  and 
gives  the  appointment  to  the  court.  If  this  can  be  rightfully  done„ 
I  do  not  see  any  security  for  the  residue  of  the  office.  The  legisla* 
ture  may  take  that  also,  and  give  the  appointment  of  th6  officer  ta 
some  court,  or  to  the  governor  and  senate ;  and  thus  the  constitu* 
tional  provision  for  a  choice  by  the  electors  would  be  completely 
nullified."     Warner  v.  The  People^  2  Denio,  272. 

The  same  case  was  carried  to  the  court  for  the  correction  of  errors,, 
and  was  elaborately  argued  by  eminent  counsel,  and  well  considered 
by  the  coiirt,  and  the  decision  of  the  supreme  court  was  affirmed  ; 
the  chancellor  saying,  '^  But  where  the  legislature,  as  in  this  case» 
assumes  the  power  to  take  from  a  constitutional  officer  the  sub- 
stance of  the  office  itself,  and  to  transfer  it  to  another,  who  is  to  be 
appointed  in  a  different  manner,  and  to  hold  the  office  by  a  different 
tenure  than  that  which  was  provided  for  by  the  constitution,  it  it 
not  a  legitimate  exercise  of  the  right  to  regulate  the  duties  or 
emoluments  of  the  office,  but  an  infringement  upon  the  constitu- 
tional mode  of  appointment" 

It  would  sc-em,  therefore,  that  the  division  of  the  duties  and 
emoluments  of  the  sheriff  of  Lincoln  is  liable  not  only  to  the 
objection  that  it  impairs  the  obligation  of  the, contract  with  the 
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sheriff,  and  depriyes  him  of  his  property  and  gives  it  to  anothei, 
but  to  the  more  serious  objection  diat  it  breaks  faith  with  the 
people,  by  taking  &om  them  the  right  to  choose  the  officer  who 
may  go  into  every  man's  house  and  distrain  his  property,  or  other- 
wise collect  the  taxes.  Probably  there  is  no  right  of  which  the  people 
are  more  jealous,  and  for  the  infringement  of  which  they  will  hold 
Iho  legislature  and  the  courts  to  a  more  rigid  accountability.  If 
the  poople  may  be  deprived  of  Uie  election  of  this  officer,  and  if  his 
duties  and  emoluments  may  be  transferred  to  an  appointee  of  an 
irresponsible  body,  of  what  other  similar  right  may  they  not  be 
deprived  ?  With  as  much  propriety  every  other  office  in  the  State 
may  be  cut  up,  and  those  who  have  been  put  into  the  office  by  the 
people  may  be  starved  out,  and  irresponsible  persons  put  in.  The 
people  have  secured  to  themselves  the  election  of  governor,  because 
they  would  have  the  important  interests  of  the  State  committed  to 
an  agent  of  their  own  choice.  With  as  much  propriety  the  duties 
with  which  he  has  been  intrusted  might  be  transferred  to  others^ 
irresponsible  to  the  people ;  and  so  with  every  other  officer  in  the 
State.  We  need  hardly  refer  to  the  familiar  cases  of  Hoke  v.  Hendet' 
son  and  Cotton  v.  Ellis  in  our  own  reports. 

It  has  been  considered  how  far  an  office  or  officer  may  be  taxed 
And  it  is  considered  as  settled  that  the  State  has  no  power  to  tax 
an  officer  of  the  United  States,  or  vice  versa  ;  because  "  the  power 
to  tax  includes  the  power  to  destroy ;"  as  was  said  by  Chief  Justice 
Marshall  in  McCulhch  v.  State  of  Maryland,  4  Wheat  316.  And 
if  a  State  were  allowed  to  tax  a  United  States  officer  one  dollar,  it 
might  tax  him  to  the  fall  amount  of  his  salary,  and  thus  '^  arrest 
all  the  measures  of  the  government."  And  so  the  United  States 
cannot  tax  a  State  officer  for  the  same  reason. 

It  is  not  doubted,  however,  that  the  State  may  tax  any  other  prop- 
erty, the  object  being  revenue  and  not  the  destruction  of  the  offioOi 
But  the  people  have  been  so  jealous  of  even  this  power,  that  it  is  pro- 
vided in  the  constitution  that  the  salaries  of  the  most  important 
officers  shall  not  be  altered  during  their  term  of  office,  and  this  is 
understood  to  exempt  their  salaries  from  taxation,  because  to  tax  is 
to  diminish  or,  it  may  be,  to  destroy. 

The  act  of  the  legislature  under  consideration,  providing  for  a  tax 
collector,  is  not  general,  but  is  confined  to  the  county  of  Lincoln. 
No  necessity  for  the  change  is  recited  in  the  act,  and  none  appears 
in  the  case.     The  third  section  provides  *'  that  he  shall  have  all  the 
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powers  rested  in  the  sheriff  for  that  purpose^"  etc  And  the  fourth 
section  provides  '^  that  he  shall  have  the  same  emolnments/'  eta 
So  that  it  is  not  lefk  to  inference  bat  appears  afHrmatively  that  the 
act  is  purely  arbitrary,  and  takes  the  property  of  one  man  and  gives 
it  to  another.  Private  and  particular  legislation  having  only  local 
application  is  never  received  with  the  favor  of  general  legisJatlon. 
The  legislature,  of  course,  has  the  same  honest  purpose  in  both,  but 
private  or  local  legislation  is  generally  conceived  and  contrived  by 
wome  interested  party,  and  not  always  from  the  purest  motives. 

There  is  no  error.    This  will  be  certified,  to  the  end  that  ofhflf 
and  ftirther  proceedings  may  be  had  according  to  law. 

Judgmmt  afirmod. 
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ACTION. 

Ab  tettoa  on  the  Mm  la  the  pioper  remedj  lo  leoofver  denuifet  oecMtoued  lij 
nithbolding  from  the  parij  entitled  to  powoaiton  ml  eita.te  wUdi  the 
dafendant  had  inomlaed  to  vacate  upon  a  fixed  daj.    Jfiwrt  ▼.  Ikmk,  4601 

Bee  OoBFOBATioH,  6, 7 ;  SsDUonov. 

ADMINISTRATOR. 
See  Attobhxtb. 

ADMIRALTY  LAW. 

la  aa  aedon  bj  the  owner  of  a  cargo  againat  the  owners  of  a  ▼aMel  to  reoorer 
te  the  contribntoiy  ahare  for  certain  jettiaoned  caigo  and  ezpenaea  charge- 
able to  the  Teasel  and  freight  for  certain  bottomry  bonda.  In  a  general 
ftTerage  contribntioii  it  appeared  that  the  TeBsel  and  freight  being  inaofBdent 
to  meet  thia  contribntion  the  cargo  was  taken  for  the  pajment  of  the  defi- 
dencj,  and  the  owner  of  the  cargo  claimed  indenmitj  of  the  owner  of  the 
.▼eaaeL  HM,  that  the  owners  of  the  Teasel  were  not  bound  bj  the  acts  of 
the  master,  it  being  conceded  that  no  prudent  owner,  if  present,  would  have 
made  or  authorised  auch  expensiTe  repairs  aa  were  made  by  the  master 
without  any  apedal  authority.    StMing  y.  ilTasatM  PJumphaU  Ompany,VJ%, 

See  Oenbral  Aybsaob. 

AGENT. 

An  agent,  whose  authority  is  limited,  Is  bound  to  adhere  faithfully  to  hia  In- 
■tmetlona,'  for  if  he  exceeds,  violates,  or  neglects  them,  then  he  Is  responsible 
lor  all  losses  which  are  the  natural  consequences  of  his  act.  WkUne^  ▼. 
MmkiMM  TTnion  Shopreu  Co.,  307. 

Bee  Dsii  Cbxdkbb  AexNra;  Inbu&aitcb,  10, 11 ;  RAn,»oAT> CSOMP^urr, 7 ; 

Rbbellion,  5. 

ANCIENT  LIGHTS. 
See  Eabbmknts,  1, 2. 

ANIMALS  FERJB  NATURiB. 

An  otter  la  an  animal  valuable  for  Its  fur,  and  though  It  be  one  fnfm  nohum^ 
yet,  if  it  be  reclaimed,  confined  or  dead,  the  stealing  it  from  Its  owner  la 
lanany.    8iaUv,H<m$e,lA\, 

AQUARIAN  RIGHTS. 
See  MumciPAL  Corporaiicn  h ;  Subtebbahxav  W. 
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ARBITRATIOy  AND  AWABD. 

An  awmrd  mkj  be  good  in  part  and  bad  in  part ;  and,  eometimes,  the  faSd  pen 
maj  be  euetained  and  maj  eapport  an  action  for  breadi  of  the  promiee  to 
perform  the  general  award ;  but  where  the  different  partu  of  the  award  an 
to  dependent  upon  each  other  that  the  good  cannot  be  separated  from  the 
bad,  00  tliat  the  former,  alone,  shall  ezpreea  the  f nil  intention  of  the  arbitra- 
ton,  do  fall  Joetioe  to  both  parties,  and  satisfy  the  ends  intended  to  be 
aooompUshed  bj  the  snbmission,  the  whole  most  be  set  aside  as  ▼old. 
WkUch0r  ▼.  WkUeher,  486,  and  note,  498. 

A88ATJLT  AND  BATTERT. 
Bee  Railboad  Compaht,  8. 

ATTACHMENT. 
Bee Oomiov  Cabsdeb,  12;  Confuot or  Lawil 

ATTORNEYa 

Ab  ttHoffDej  WM  ntalned  for  administrators  in  proceedings  on  tbslr  flaal 
•eeoimting.  In  an  action  bj  him  against  them  for  fees  and  disbnzsemeBlB 
Utf,  (1)  thai  the  statute  of  limitations  did  not  begin  to  mn  until  thetMal- 
aallon  of  the  proceedings  for  which  he  was  empUqred ;  and,  (8)  thai  tbsf 
JoIbUj  and  peisonallj  liable.    MifgaUY.Wileo»,90. 

Bee  Libel,  8, 4 ;  Rebblliok,  & 

ATTOBNET  AND  CLIENT. 
See  Rebellion,  6. 

AUCTION. 

OOSmDEBATION  ;  EviDB!rai^& 

AWARD. 
ABBITBATIOH  AHD  AWABOi 

BAQOAQE. 
■■•  Common  Cabbieb,  4 

BAILEE. 
Bee  Stolen  Qoom* 

BAILMENT. 
Bee  Common  Casbibb,  5. 

BANK. 

Where  a  bank  reoeiveB  from  the  payee  a  gennine  che^,  diawB  vpOB  UmM 
bf  a  enstomer,  as  a  deposit,  it  becomes  at  once  the  debtor  of  the 
for  the  amount ;  and  a  subsequent  return  of  the  check  to  the  depodlor  (1 
witliin  an  lioar),  as  not  good,  because  the  drawer's  aoeoont  was  OffwdiBwm* 
will  not  relieve  It  from  liabUitj  for  the  amount.  (kUtk  ▼.  Tk$  SmUmud  OUg 
Bmk^MmTark,lilO 

See  SATmas  Banx. 
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BANKRUPTCY. 

I.  The  UoSted  States  bankrupt  act  of  1867,  providing  that  no  debt  of  the  bank- 
rupt created  "  while  acting  in  any  fiduciary  cliaracter  shall  be  discharged  " 
by  the  decree,  does  not  apply  to  one  who  receives  accepted  bills  of  exchange 
for  collection,  with  instructions  to  apply  the  proceeds,  so  far  as  required,  to 
the  ]>ayment  of  a  debt  due  to  the  estate  ef  which  she  was  administratrix, 
and  to  return  the  iNilance.    Cronan  ▼.  Getting,  232. 

% huevM, ihxX  the  phrase  "fiduciary  character"  applies  only  to  a  relation 
existing  previous  to, or  independent  of,  the  particular  transaction  from  which 
the  debt  arises.  lb, 

t.  An  action  of  review  is  a  chou  in  action,  within  the  meaning  of  the  United 
States  bankrupt  law,  and,  in  virtue  of  an  adjudication  in  bankruptcy,  vests 
fai  the  assignee,  who,  alone,  may  prosecute  or  defend  it  in  his  own  name.  Zoi- 
ler  V.  Janmin,  469. 

4.  A  vendor,  who  has  contracted  to  sell  his  land,  is  in  equity  a  trustee  for  ihs 
purchaser,  but  if  he  has  not  received  the  whole  of  the  purchase-money, 
he  is  not  a  mere  naked  trustee,  and  upon  becoming  a  bankrupt,  his  interest 
in  the  land  will,  by  proper  assignments,  pass  to  the  assignee  in  bankruptcy 
under  the  fourteenth  section  of  the  bankrupt  act.    Swepwn  v.  Bouse,  735. 

9.  To  a  bill  for  a  specific  performance  of  a  contract  to  convey  land,  the  assignee 
of  the  vendor,  who  has  not  received  the  whole  of  the  purchase-money  and 
who  has  become  bankrupt,  must  be  made  a  party.  lb. 

6^  Where  a  defendant  to  a  bill  for  the  specific  performance  of  a  contract  to  con- 
vey land,  alleges  and  relies  upon  his  certificate  of  discharge  as  a  bankrupt 
the  fact  of  a  proper  assignment  of  his  estate  to  his  assignee  will  be  pre- 
sumed though  it  is  not  specifically  alleged,  where  there  is  no  allegation  o« 
proof  to  the  contrary.  lb. 

BANK  CHECK. 

I.  The  holder  of  a  negotiable  bank  check,  drawn  the  day  previous,  presented 
It  for  payment,  which  was  refused.  On  the  same  day  he  transferred  it  for  a 
valuable  consideration  to  plaintiff,  who  took  it  in  good  faith  and  without 
notice  of  the  previous  dishonor,  and  immediately  on  the  same  day  presented 
it  to  the  drawee,  whereupon  payment  was  again  refused.  Held,  that  plain- 
tiff could  recover  of  the  drawer,  a  sufficient  time  after  the  check  was  drawn 
not  having  elapsed,  when  plaintiff  took  It,  to  raise  the  presumption  of  dis- 
iMmor,  although  the  drawer  and  drawee  were  residents  of  the  same  city. 
Eimmelmann  v.  Hotattng,  600. 

t.  When  the  drawer  and  drawee  of  a  bank  check  reside  In  the  same  city  or 
town,  the  reasonable  time  for  presumptive  dishonor  should  not  be  fixed 
within  more  restricted  limits  than  the  close  of  business  hours  of  the  day 
saoceeding  that  on  which  payment  might  have  been  llist  legally  d» 
iDsaded.  lb, 

BELLIGERENT  RIQHTa 
See  Rebellion,  1. 

BILLS  AND  NOTES. 
See  Pbovibsobt  Narss :  Bank  Check. 
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BLANK  INDOBSEBCBNT. 
Bee  Pbomibsobt  Nots»  4. 

BREACH  OF  PROMISE  TO  HABRT. 

Ib  an  iction  for  breach  of  an  oral  contract  of  maRiage,  it  appeaved  thai 
plaintiff  had  been  in  pooseesion  of  all  the  oomapondenoe  between  the 
parties,  and  had  deetroyed  or  ref need  to  produce  a  portion  of  it.  MM,  (1) 
that  plaintiff  might,  notwithntanding,give,  in  eridence,  anj  lettem  of  defend- 
ant containing  admlaeiona  of  the  existence  of  the  contract,  and  of  ita  biaadi 
bj  him,  and  (2)  that  plaintiff  might  give  in  evidence  a  letter  replylaf  to  oaa 
which  waa  deetroyed  or  not  produced.    Stone  y.  Sanbonif  d88L 

BRIDGE. 
See  Highway.  8, 8. 

BROKER. 

1.  A  broker  who  punhasea  stock  for  another  broker,  wliom  he  baa 
belioYe  to  be  acting  as  agent,  although  for  an  nnnamed  principal, 
bold  the  stock  or  its  proceeds  to  secure  the  pajment  of  a  balance  doe  bim 
bj  such  other  broker.    FUher  y.  Brown  et  al.,  ^. 

1.  H.  told  A  to  sell  certain  lots  for  $2,000.  BM^  that  thhi  was  no  more  tbaa  a 
mere,  authority  to  A  to  find  H.  a  purchaser  at  the  price  named,  and  did  aol 
authorise  him  to  execute  a  contract  of  sale  to  D.,  the  purchaser  wheai  ha 
found.    Dt^  y.  ff^fbwn,  617. 

BURDEN  OF  PROOF, 
laa  ComiOH  Cabbixb,  18;  Railway  Compaht,  18;  SrATon  or  Lbeba 

TION,  4. 

CARRIERS, 
•aa OoacMOH  CABBixita;  Railboad  Compamt;  Bifmaa  Odvpan: 

CARTAGE. 
See  ComiON  Cabribb,  11. 

CHATTEL  MORTOAaS. 
See  Vbndob  akd  Vbhdbb. 

CHECK. 
See  Baitk  Chbcx. 

CIVIL  WAR. 
Bee  Bbbbi.tjon;  Statute  of  LncrrATiomi,  1,  S. 

COMMON  CARRIERS. 

L  Oaniers  by  Yessels  and  railways  are  exempt  from  the  duty  of  peiaoaal 
deliYeiy ;  but  the  exemption  does  not  extend  to  express  companies,  altfaongli 
aYaUing  themselYes  of  carriage  by  rail,  and  such  companies  are  bound  Is 
exercise  due  diligence  in  finding  the  consignee,  or  hi«  place  of  reddenee  oi 
business.     WUbeck  y.  UdOand,  28. 
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1  Id  an  action  against  an  express  oompanj  for  failure  to  deliver  a  packagOf 
evidenoe  as  to  whether  the  consignee  was  well  known  is  admissible,  on  the 
qaestion  of  due  diligence,  lb. 

$,  Common  carriers  deliver  property  at  their  peril,  and  most  take  care  that  it  Ib 
delivered  to  the  right  person,  for  if  the  delivery  be  to  the  wrong  person, 
either  by  an  innocent  mistake  or  through  fraud  of  third  persons,  as  npon  m 
forged  order,  they  will  be  responsible,  and  the  wrongful  delivery  will  b« 
treated  as  a  conversion.  A  qualified  refusal,  by  a  common  carrier,  to  deliver 
goods  on  demand  of  one  entitled  to  them,  does  not  constitute  a  conversion 
if  the  qualification  is  reasonable  and  in  good  faith ;  and  where  the  person 
making  demand  omits  to  produce  any  evidence  of  title  or  to  identify  himr 
self  as  the  consignee,  it  is  a  question  for  the  Jnry  whether  the  qoalification 
is  reasonable,  and  the  true  reason  for  not  delivering  the  goods.  MoBntse  v. 
The  New  Jersey  Steamboat  Co.,  28,  and  note,  80. 

4.  Plaintiff  purchased  a  ticket  at  a  point  on  the  New  York  Central  railroad  for 
New  York  and  received  a  check  for  his  trunk  accordingly.  On  the  second 
day  after  his  arrival  in  New  York,  plaintiff  presented  his  check  at  the  Hud- 
son River  railroad  depot  and  demanded  his  trunk,  which  could  not  be  found. 
HM,  that  the  New  York  Central  railroad  was  liable  on  its  contract  of  car- 
riage for  the  proper  storage  of  the  trunk,  although  its  liability  as  insurer 
had  been  changed  by  the  delay  in  calling  for  the  trunk  to  that  of  bailee 
BumeU  v.  The  New  York  Central  R,  E,  Co.,  61,  and  note,  66. 

5.  Plaintiff  consigned  an  express  package  marked  "  C.  O.  D."  from  New  York 
to  San  Francisco.  Defendants,  an  express  company,  received  it,  conveyed  it 
to  San  Frandseo,  and  on  the  17th  of  March  tendered  It  to  the  consignee  and 
demanded  payment.  The  consignee  said  he  would  receive  the  package  and 
pay  at  some  other  time.  The  tender  of  the  package  and  demand  of  payment 
were  repeated  by  the  company  several  times  until  the  16th  of  April,  when 
the  package  was  destroyed  while  in  defendants*  warehouse  without  their 
fault.  Held,  that  defendants'  liability  was  that  of  warehousemen  only,  and 
that  plaintiff  could  not  recover  the  value  of  the  package.  Weed  v.  Barney, 
96. 

6.  Defendants  received  goods  ae  the  last  of  a  series  of  connecting  railroade, 
the  first  of  which  had  contracted  with  plaintiff  to  transport  the  goods  "  all 
rail,"  and  to  deliver  them,  **  unavoidable  accidents  of  the  railroad  and  fire  In 
depot  excepted."  HM,  (1)  that  the  terms  of  the  contract  permitted  all  nec- 
essary transportation  by  water,  as  by  ferries,  and  that  the  connecting  com- 
panies were  entitled  to  the  benefit  of  the  exception  In  case  of  loss ;  but  (3) 
that  as  defendants '  line  was  out  of  the  usual  "  all  rail "  route  to  destination, 
and  required  extended  transportation  by  water,  some  twenty  miles,  they 
were  not  entitled  to  the  benefit  of  the  exceptions,  but  were  liable  as  Insurers 
In  case  of  loss  by  one  of  the  perils  excepted.  Maghee  v.  The  Camden  and 
Amboy  R.  R.  Co.,  124,  and  note,  182. 

7  Defendant,  a  carrier  of  goods  destined  to  a  point  beyond  its  line,  had  trans- 
ported them  to  the  end  of  Its  route,  and  given  the  usual  notice  to  the  sniv 
ceeding  carrier,  a  line  of  vessels.  The  goods  were  destroyed  on  the  evening 
following  their  arrival,  and  while  In  defendant's  possession.  Seld,tiiBX, 
although  the  defendant  was  ready  to  deliver  the  goods  to  the  sncoeeding 
carrier,  yet  tt  was  liable  as  common  carrier  for  a  reasonable  time,  nnti]« 
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acoc»rding  to  the  aaual  ooarae  of  bnsineas,  a  reaaei  of  the  suoceeding  carrier 
could  arrive  to  take  the  goods.    Mills  ▼.  The  Michigan  Central  R,  li,  Co,,  15d. 

8.  A  railway  company  may  by  contract  assume  to  carry  goods  beyond  ite  own 
line,  and  where  such  contract  exists,  the  company  will  be  liable  as  common 
carriers  for  the  entire  route.  UUl  Manufactunng  Co.  v.  Boston  and  IxneeU 
a.  R.  Co,,  202. 

9.  Th<)  liability  of  a  common  carrier,  as  such,  does  not  terminate  until  notice 
has  been  given  to  the  consignee  of  the  arrival  of  the  goods,  and  a  reasonable 
time  has  elapsed  for  their  removal.  76. 

10.  The  United  States  statutes  of  1851,  chapter  43,  exempting  the  owners  and 
charterers  of  vessels  from  responsibility  for  losses  arising  from  accidental 
fires,  does  not  apply  to  expressmen  or  other  common  carriers  who  avail  them- 
selves of  steamboats  and  other  vessels  for  the  transportation  of  packages  in 
the  fulfillment  of  contracts  under  which  they  assume  the  common-law  lia- 
bility, lb. 

\X.  Where  a  common  carrier  by  water,  after  landing  goods  at  the  wharf  in  the 
city  to  which  they  are  consigned,  voluntarily  assumes  the  delivery  of  them 
to  the  consignee  at  his  place  of  business,  no  lien  for  cartage  arises,  liichard- 
$on  V.  Ricli  et  al„  210. 

12.  Goods  were  taken  from  a  common  carrier  under  an  attachment  against  a 
person  not  the  owner.  Held,  no  defense  to  an  action  by  the  owner  for  breach 
of  contract  to  deliver  the  goods.  Edwards  v  White  Line  Transit  Company 
213. 

18.  A  special  contract  for  the  transportation  of  live  stock  provided  that  the  car- 
rier, a  railroad  company,  should  be  released  from  "  any  and  all  claims  which 
may  or  might  arise  for  damage  or  injury  to  said  stock  while  in  the  cam  cf 
■aid  company,  or  for  delay  in  its  carriage,  or  for  escape  thereof  from  the  cars^ 
and  generally  from  all  claims  relating  thereto,  except  such  as  may  arise  from 
the  gross  negligence  or  default  of  tlie  agents  or  officers  of  the  said  company 
acting  in  the  discharge  of  their  several  official  duties."  In  an  action  for 
damages  to  the  stock  occasioned  during  transportation,  held  (I)  thaX  the  effect 
of  the  contract  was  to  impose  on  the  plaintiff  the  burden  of  proving,  not 
merely  that  the  live  stock  was  injured  and  damaged  by  accident  and  delay 
occurring  in  the  transportation,  but  also  that  these  were  caused  by  the  gron 
negligence  of  the  defendant's  agents ;  and,  (2)  that  proof  that  some  of  the 
0tock  were  injured  and  lost  by  accidents  on  the  railroad  while  in  the  cooiBe 
of  transportation,  that  considerable  delays  occurred  in  carrying  the  cattle, 
and  that  they  were  damaged  and  lessened  In  weight  and  value  from  this 
cause,  did  not  raise  the  presumption  of  negligence  or  default  on  the  part  of 
the  agents  of  the  railroad  company  within  the  meaning  of  the  contract. 
Bankiird  v.  Baltimore  it  OhioR,  R.  Co.,  321. 

14.  Wliere  flour  was  brought  to  Ogdensburg  by  the  Northern  Transportation 
Company,  connigned  to  the  plaintiffs  at  Concord,  N.  H.,  and  to  go  over  the 
Northern  Railroad,  and  was  deposited  in  a  store-house  under  the  general  con- 
trol of  the  transportation  company,  and,  according  to  the  course  of  business 
there  for  six  or  seven  years,  a  clerk  of  that  company  forwarded  to  plaintiifB 
a  way  bill  marked  "  duplicate,"  headed  "  Northern  Railroad  Company  "  and 
dated  at  "  Ogdensburg  depot,"  but  signed  by  no  one,  reciting  that  the  railroad 
company  had  received  of  the  transportation  company  the  floor  in  question,* 
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and  promiBing  to  deliver  it  to  the  conaignees  subject  to  charges  as  specified  : 
and  at  the  same  time  sent  to  the  Nortliern  Railroad  Company  a  duplicate  of 
■nch  way-bill,  which  was  entered  by  them  in  their  books ;  after  which  orders 
and  applications  respecting  the  freight  were  addressed  by  the  consignees  to 
the  railroad  company,  and  were  acted  upon  by  its  agents ;  and  a  loss  by  fire 
occurred  before  the  flour  was  removed  by  the  railroad  company  from  Ogdens* 
burg,  it  was  held,  that  defendants,  the  trustees  of  the  railroad,  were  liable  as 
common  carriers  for  the  loss.  Barter  v.  Wheeler,  434,  and  note,  456. 
tft.  When  goods  are  delivered  to  a  transportation  company  to  be  transported 
over  its  route,  and  over  several  railroads  to  the  place  of  its  destination,  the 
companies  having  associated  and  formed  a  continuous  line,  an  intermediate 
company  is  liable  for  the  loss  of  goods  happening  upon  its  part  of  the  line.  lb. 

16.  When  several  distinct  corporatiouR  associate  together  and  form  a  oontlnuoos 
line  of  common  carriers,  each  being  empowered  to  contract  for  freight  and 
passengers  for  the  whole  line,  and  to  receive  pay  for  the  same,  which  is  to 
be  divided  in  prescribed  proportions,  they  are  Jointly  liable  for  losses  or  inju- 
ries upon  any  part  of  the  line.  Jb. 

17.  When  a  contract  is  made  in  one  State  to  transport  goods  orer  a  line  extending 
through  two  or  more  States  and  the  goods  are  lost,  the  rights  of  the  parties 
will  be  governed  by  the  laws  of  the  State  where  the  loss  happened,  ifr. 

18.  When  common  carriers  by  water,  in  their  bill  of  lading  made  at  Toledo,  Ohio, 
Stipulate  to  deliver  goods  to  consignees  at  Concord,  N.  H.,  the  dangers  of 
navigation,  fire  and  collisions  on  the  lakes  and  rivers  and  the  Welland  canal 
excepted,  it  was  held,  that  this  limitation  did  not  extend  to  losses  by  fire  on 
the  railroads.  Ih, 

19.  Where  the  trustees,  under  a  second  mortgage  of  a  railroad,  have  taken  pos- 
session of  it,  and  have  afterward  by  a  bill  in  equity  obtained  a  decree  of  fore* 
closure  with  a  provision  for  a  sale  of  the  ndlroad  in  accordance  with  the 
power  conferred  by  the  mortgage,  and  have  themselves  become  the  purchas> 
ers  as  they  were  authorized  to  do  by  the  decree,  and  to  hold  the  property  In 
tmst  for  the  bondholders,  and  they  continued  to  keep  possession  of  the  rail- 
nsd  and  operate  it  as  such  trustees,  it  was  held,  that  they  were  liable  as  con 
awn  carriers  for  the  loss  of  goods  received  for  transportation.  lb. 

Bee EzPBBSS Compaht ;  Railroad Compaht;  Stouoi Goooa 

CONFESSION. 
See  CRimnAL  Law,  7* 

CONFLICT  OP  LAW& 

By  An  order  of  the  Insolvent  court  of  Massachusetts  the  property  of  an  fai- 
solvent  resident  of  that  State  was  assigned  to  duly  appointed  assignees.  The 
property  so  assigned  consisted  in  part  of  a  vessel  which  was  then  at  sea  in  the 
Pacific  ocean,  but  which,  on  its  arrival  at  the  port  of  New  York,  was  seized 
by  a  New  York  creditor  of  the  insolvent,  by  virtue  of  an  attachment  issued 
by  a  New  York  court,  subsequent  to  the  assignment  in  insolvency.  Held, 
that  the  lieu  of  the  attachment  was  valid  against  the  dalms  of  the  assignees 
in  Insolvency.    Kelly  v.  Crapo,  35. 

•  See  FOKSIQN  JCDGICICIIT. 
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CONSIDERATION. 

1.  Where  A.  defended  the  Bull  of  B  upon  Cb  promise  to  indemniiy  fatal 
Against  the  ooete  of  the  defense,  thie  wae  a  good  consideration  for  tiM 
promise,  although  G  was  mistaken  as  to  the  validity  of  the  defense,  and  as 
to  the  benefit  which  he  should  derive  therefrom.     WeUt  v.  Mann,  93. 

S.  Where  a  tenant  agreed  with  his  landlord,  who  was  about  to  sell  the  premises 
at  auction,  that  he  would  deliver  possession  of  the  same  upon  a  fixed  day, 
before  the  expiration  of  his  term,  to  such  person  as  should  become  the  pur- 
chaser, and,  being  present  at  the  sale,  made  a  statement  to  that  efibct,  and 
the  plaintiff  became  the  purchaser,  relying  upon  such  agreement  of  the  tea- 
ant,  who  had  full  Imowledge  thereof,  AM,  that  the  purchase  of  the  pvopeitj 
by  the  plaintiff  was  a  sufficient  legal  consideration  for  the  tenant's  ptomliSi 
Moore  v.  Davis,  460. 

See  Pbomisb,  2 ;  Pbomibsobt  Notbb,  1, 5 ;  Bxbbluoh,  4. 

CONSPIRACY. 

1.  In  an  action  on  the  case,  grounded  on  an  alleged  conspiracy  by  the  defwA 
ants  to  injure  the  plaintiff  he  cannot  recover  unless  thero  is  evidence  thai 
he  sustained  actual  damage.  The  fact  of  conspiracy  is  simply  matter  of 
aggravation,  and  should  be  proved  in  order  to  entitle  the  plaintiirto  recover 
in  one  action  against  several.    ^mbaU  v.  ffarmon,  840. 

S.  In  an  action  on  the  case,  aileging  that  the  defendants  combined  and  con 
spired  together  to  defeat  the  right  of  plaintiff  to  receive  and  possess  a  cer 
tain  lot  of  bedsteads  which  he  had  purchased  of  one  of  the  defendants,  he 
is  not  entitled  to  recover  damages  against  such  defendant  for  breach  of  the 
contract  of  sale.  Tb. 

CONSTITUTIONAL  LAW. 

1.  By  an  exercise  of  the  right  of  eminent  domain,  the  legislaturo  may  confer 
upon  a  city  the  power  to  acquire  absolute  title  to  land  for  a  public  park,  on 
compensation  made  to  the  owners,  but  the  dty  holding  the  land  in  trust  for  the 
public  cannot  convey  it  without  legislative  sanction;  and  an  act  of  the  legis- 
lature authorizing  such  conveyance  is  valid,  unless  it  operates  to  divest  the 
lien  of  bonds  for  the  payment  of  which  the  land  is  pledged,  in  which  casa 
it  is  unconstitutional  and  void  as  impairing  the  obligation  of  contracts.  Tk$ 
BrooJdyn  Pa/rk  CommiwUmera  v.  Armttrong,  70. 

2.  By  a  general  law  of  Massachusetts,  it  was  declared  that  every  act  of  incor- 
poration thereafter  passed  should, "  at  all  times,  be  subject  to  amendment, 
alteration  or  repeal,  at  the  pleasuro  of  the  legislature."  Subsequently,  a 
water-power  company  obtained  a  charter,  with  the  privilege  of  erecting  a 
dam  across  the  Connecticut  river,  upon  payment  of  damages  to  fish  ownexa. 
The  dam  was  accordingly  erocted,  and  several  years  afterward  the  legisl*- 
ture  passed  an  act  compelling  the  owners  of  the  dam  to  make  and  tnnlnfaifii 
a  suitable  fishway.  Hdd,  that  this  act  was  constitutional,  thero  heing  no 
express  provision  in  the  charter  allowing  the  company  to  maintain  a  dam 
without  a  fishway.  OommiadiyMTa  on  Idand  FUheriea  v.  ffoipoke  Water- 
Power  Company,  247. 

2.  An  act  of  a  State  le^slaturo,  providing  that  "no  *  *  *  Chinese  shall 
be  permitted  to  give  evidence  in  favor  of,  or  against,  any  white  man,"  Is  not 
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in  oonfliet  with  the  fourteenth  amendment  of  the  United  States  eoiuilitatbm* 
PeopU  ▼.  Bradif,  604. 

4  The  State  legialatares  have  the  power  to  regulate  the  competencj  of  wit> 
noMw  and  the  production  of  evidenee  in  State  conrte,  notwithstanding  the 
foorteenth  amendment  of  the  constitution  of  the  United  States.  lb, 

Oi.  An  inferior  court  was  established  by  an  act  of  the  legislature  of  an  insurgent 
State  during  the  rebellion ;  after  the  suppression  of  the  rebellion  a  judge 
was  elected  for  six  years,  and  his  election  was  latified  by  the  legislature. 
The  legislature  afterward,  and  before  the  expiration  of  the  six  years,  abol- 
ished the  court.  Held,  that  the  act  was  never  a  valid  law,  that  the  legisla- 
ture had  the  constitutional  right  to  abolish  the  court,  and  that  thereafter  the 
Judge  had  no  claim  to  the  salary.  Perkins^  treamrer,  v.  Ctnbin,  judge,  eU.^ 
60a 

6^  When  one  of  the  dutieii^appertaining  to  the  office  of  sheriff  was  the  ooUeetlon 
of  taxes*  and  during  the  plaintiff's  term  as  such  sheriff  the  kgislatore  pissed 
an  act  for  the  appointment  of  tax-collector :  Md,  that  such  act  was  onoon- 
stitutionaL    ^ng  v;  Hunter,  764. 

See  Bailboad  Oompast,  8 ;  Statutb  of  Ldcitatioh,  2. 

CONTRACT. 

L  Where  a  contract  is  entire,  and  one  party  is  willing  to  complete  the  per- 
lonnanoe,  and  is  not  in  default,  no  promise  can  be  implied  on  his  part  to  com- 
pensate the  other  party  for  part  performance,  although  the  contract  iiaelf  Is 
void  by  the  statute  of  frauds.    GaMn  v.  PrwUite,  58. 

8.  In  an  action  upon  a  written  contract  for  the  sale  of  hogs,  to  be  "  delivered  at 
W.,  at  the  option  of  H.,  by  giving  ten  days'  **  notice  at  any  time  in  June, 
hM,  that  the  contract  obliged  defendant  to  make  the  delivery  during  the 
month  specified,  without  notice.     WtUm&ring  v.  McGaughey,  673. 

&  An  obligation  in  writing  to  pay  a  specified  sum  of  money,  on  a  day  certain, 
in  coin,  or  cotton  at  twenty  cents  per  pound,  at  the  option  of  the  promisor, 
becomes  absolute  to  pay  coin,  unless  a  tender  of  the  cotton  is  made  when 
due.  A  like  obligation,  when  at  the  option  of  the  creditor,  does  not  require 
of  him  an  election  and  notice  in  order  to  maintidn  his  action  to  reoorer  tha 
eoin.    Butt&U  v.  IfeOarmiM,  707. 

See  Btidekcb,  2, 8. 

CONTRIBUTORT  NEGLIQENCB. 

1.  The  plaintiff,  an  infant  four  years  and  seven  months  old,  while  returning  vml- 
tended  from  school,  was  run  over  by  defendant  in  the  public  street.  Inaa 
actloik  to  recover  for  the  iijuries,  held,  that  it  was  for  the  Jury  to  detennine 
whether  or  not  plaintiff's  parents  were  guilty  of  negligence  in  permitting 
him  to  be  in  the  street  alone.    Lynch  v.  Smith,  188,  and  note,  101. 

2.  In  such  action  the  opinion  of  plaintiff's  school  teacher  as  to  his  capacity  is 
admissible.  lb, 

2.  When  an  infant  is  in  the  streets,  without  negligenoe  either  on  the  part  of  him- 
self or  parents,  he  is  bound  to  use  only  such  reasonable  care  as  he  is  capable 
9i,  though  of  IsM  degree  tbaa  adults  would  be  bound  to  use  under  the  dr^ 

Vol.  VI.— O'T 
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C  Where  m  child  about  five  jean  of  age  is  negligently  allowed,  hj  Ita  panBtHi 
to  go  into  the  pablic  street,  yet  does  no  act  which  prudence  would  forUd, 
and  omits  no  act  which  prudence  would  dictate,  there  is  no  negligence  coik 
tributory  to  an  iignry  and  which  will  prevent  a  recovery  by  the  child.  lb, 

5.  An  action  will  lie  for  injuries  willfully  or  carelessly  done  to  plaintUT  to 
which  his  own  conduct  has  not  contributed,  although  at  the  time  of  the 
injury  he  was  violating  the  law.    Steele  v.  Burkhardt,  191,  and  note,  108. 

6.  Plaintiff's  team,  while  standing  in  a  public  street  in  a  manner  prohibited  bj 
a  dty  ordinance,  was  negligently  driven  against  and  injured  bj  defendantTs 
servant.  Held,  that  plaintiff  could  recover,  the  oiily  fault  on  Us  part  eon- 
■isting  in  the  violation  of  the  dty  ordinance.  lb. 

See  Highway,  4 ;  Railboad  Compant,  13, 18. 

CONVERSION. 

1.  A  pnrehase  in  good  faith,  from  one  who  has  no  title  and  no  right  to  tiaiufer 
the  property,  will  not  ordinarily  constitute  a  defense  to  an  actloa  tor  ito  oon. 
version ;  but  this  rule  does  not  apply  when  the  act  of  appropriation  can  be 
Justified,  as  having  been  authorised  in  any  manner  by  the  owner  of  the 
property.    HUU  y.  SneU,  21fi. 

i.  A  warehouseman  having  in  his  possession  goods  of  A,  and  also  of  B,  deliv- 
ered, by  mistake,  to  C,  the  goods  of  B,  on  an  order  from  A,  of  whom  C  had 
purchased  goods  to  fill  an  order  from  D.  The  goods  were  received  from  C, 
by  D,  and  appropriated  to  his  own  use  by  him,  without  notice  or  knowledge 
of  the  mistake,  and  in  good  faith.  Held,  that  D  was  not  liable  to  the  ware- 
houseman, either  in  aseumpeU,  because  there  was  no  privity  of  eontiaet;  or 
in  tort,  for  their  conversion,  because  the  warehouseman's  own  aet  eontrihBted 
to  the  minpproprlation.  lb. 

See  CkuocoH  Gabbixbb* 8;  PBOMuaoBT Nocb,  8. 

OONVEYANCE. 
BeeBeroPFKL;  IjexLoci  Ocnnnuorm. 

CORPORATION. 

1.  An  Information  in  equity,  by  the  attomey-geneial,  cannot  be  malntolned 
■gainst  a  private  trading  corporation,  where  the  acta  complained  of  an  aol 
shown  to  have  injured  or  endangered  any  righta  of  the  pnblie  or  of  any 
Individual  or  other  corporation,  and  where  the  cmly  objection  to  them  Is  that 
they  are  not  authorized  by  its  act  of  incorporation,  and  are,  therefore,  against 
pablic  policy.    Attomey-Oeneral  v.  Tudor  lee  Company,  227. 

1.  The  obligation  of  actual  payment  is  created  in  all  cases  by  a  snbecriptlon  to 
the  capital  stock  of  a  corporation,  unless  the  terms  of  the  subscription  aie 
such  as  to  exdude  It ;  and  where  a  subscriber  fails  to  comply  with  the  eon- 
ditions  and  terms  of  the  subscription,  without  any  default  on  the  part  of  the 
corporation  or  ito  officers,  he  has  no  sudi  righte  or  Interesta  In  the  stodL  as 
to  entitle  him  to  an  injunction  restraining  them  from  Interfering  with  the 
concerns,  business  or  affldrs  of  the  corporatism.    Btueif  v.  Hooper  ei  a^,  800. 

Z,  The  mere  fket  of  subscribing  to  the  stock  of  an  incorporated  eonpaiy  doss 
not  constitute  the  subscriber  a  stockholder;  but  U  eeemi  thai  aQeh  a  mb* 
■eriptlon  puto  it  in  his  power  to  become  a  stockholder,  by  compoHfaig  <ho 
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corporation  to  give  him  the  legal  evidei  ee  of  his  being  a  stoekholdery  upon 
hifl  complying  with  the  terms  of  the  subscription.  lb, 

4.  Subscription  to  the  capital  stock  of  a  corporation,  without  payment  when 
due,  does  not  render  it  competent  for  the  subscriber  to  question  the  regularity 
of  the  organization  of  the  corporation,  or  the  authority  of  its  officers,  lb, 

6i  An  action  will  lie  against  a  corporation  for  wrongfully  refusing  to  issm 
certificates  of  stock  to  a  party  entitled ;  and  t^e  right  of  an  associate  or  his 
assignee  to  sue  the  corporation,  into  which  the  association  is  subsequently 
transformed,  for  its  refusal  to  issue  certificates  of  stock  to  which  he  is  entl> 
titled,  does  not  differ  in  principle  from  that  of  an  ordinary  assignee  of  gtock. 
Baltimore  City  Pau&nff&r  BaUway  Co,  v.  8ewdL»  402. 

flu  Where  the  articles  or  by-laws  of  an  association,  formed  with  a  yiew  of  being 
incorporated,  provide  that  the  shares  are  "transferable  on  the  books," 
nevertheless,  an  assignee  may  sue  the  corporation,  when  formed,  for  refusing 
to  issue  certificates  of  stock  although  the  assignment  was  not  made  on  the 
books.  lb. 

7.  In  an  action  against  a  corporation  for  a  wrongful  refusal  to  Issue  stock,  the 
measure  of  damages  is  the  value  of  the  stock  at  the  time  of  the  demand^ 
together  with  the  dividends  accrued  thereon  at  that  time.  Ih. 

COVENANT. 

The  owner  of  a  farm  granted  to  plaintiff  the  right  to  dig  out  and  box  up  % 
spring  thereon,  and  to  put  a  pipe  in  it  leading  to  plaintiff's  house,  and  war- 
ranted these  rights  to  plaintiff.  EM,  that  the  owner  did  not  thereby  covo^^ 
nant  that  he  should  not  dig  a  spring  on  another  part  of  his  farm  (twenty- 
seven  feet  distant)  to  supply  his  buildings  with  water,  although  by  so  doing 
plaintiff's  spring  should  become  useless,  on  account  of  the  undergronnd 
percolation  being  reduced.    Elm  v.  Chredey,  157. 

CRIMINAL  LAW. 

1.  The  constitution  of  West  Virginia  provides  that  indictments  shall  condndo 
"  against  the  peace  and  dignity  of  the  State  of  West  Virginia."  EM,  (1)  thai 
an  indictment  concluding  "  against  the  peace  and  dignity  of  the  State  of 
W.  Virginia"  was  insufficient,  a  literal  compliance  with  the  constitutional 
requirement  being  necessary ;  and,  (2)  that  a  prisoner,  by  failing  to  demur 
or  to  move  to  quash,  or  in  arrest  of  Judgment,  could  not  be  deemed  to  have 
waived  all  objections  to  an  indictment  thus  defective,  and  he  was  not  pre> 
eluded  from  making  the  objection  on  appeal,  the  right  being  a  constitutional 
one.    Lemons  v.  J7ts  8taU^  293. 

2.  Neither  an  acquittal  upon  an  indictment  for  larceny,  nor  a  conviction  upon 
an  indictment  for  receiving  stolen  goods,  is  a  bar  to  a  subsequent  indictment, 
charging  the  same  respondent  with  being  an  accessory  before  the  fact  to 
the  stealing  of  the  same  goods.    8Me  v.  Larkin,  466. 

Z,  A  prosecuting  officer  has  the  power,  mrtute  officii,  to  enter  a  noUe  proeeqtd 
in  ordinary  indictments ;  and  this  power  may  be  exercised  before  a  Jury  i» 
impaneled  or  while  the  case  is  on  trial,  with  the  consent  of  the  respondent^ 
cr  after  a  verdict  is  rendered  against  him.  The  exerdse  of  this  power  being 
diftcretionary  on  the  part  of  the  prosecuting  officer,  the  court  has  no  right  %m 
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interfere,  after  a  noUs  prosequi  has  been  entered,  and  allow  the  oomplalnant 
to  appear  and  prosecute  the  indictment.    State  ▼.  BnUth,  480. 

4.  When  a  penal  statute  proTides  that  the  penalty  maj  be  reoovered  by  indict- 
ment or  civil  action,  one  moiety  to  go  to  the  State  and  the  other  to  the 
prosecutor,  it  must  appear  of  record  who  the  prosecutor  is  in  order  to  entiiie 
him  to  liis  share  of  the  penalty,  otherwise  the  whole  penalty  goes  to  the 
SUte.  Jb, 

€.  The  defendant  was  indicted  for  murder  under  a  statute  declaring  that  "all 
murder  committed  by  poison,  starving,  torture  or  other  deliberate  and  pre- 
meditated killing,  or  committed  in  perpetrating  robbery,  is  murder  of  the 
first  degree."  Held,  that  murder  committed  in  perpetrating  a  robbery  wm 
murder  of  the  first  degree,  although  not  committed  with  a  "deliberate  and 
premeditated  "  design  to  kUl.    State  ▼.  Pike,  583. 

€L  Under  an  indictment,  alleging  that  the  accused  "  feloniously,  willfully  and 
of  his  malice  aforethought,  did  kill  and  murder,"  the  defendant  may  be 
convicted  of  murder  in  the  first  degree  upon  proof  of  murder  by  a  deliberate 
and  premeditated  killing.    Dob,  J.,  and  Smith,  J.,  dissenting.  lb. 

7.  Whether  a  juror  is  indifferent,  and  whether  a  confession  was  made  in  con- 
sequence of  inducements,  are  questions  of  fact  to  be  decided  by  the  conri  at 
the  trial,  and  that  decision  is  final.  lb, 

&  Where  a  complaint  before  a  police  court  charges  the  larceny  of  goods  of 
sufficient  value  to  make  it  an  offense,  the  maximum  punishment  of  which  la 
greater  than  a  police  court  has  power  to  impose,  such  court  cannot  go  on  and 
try  the  cause  and  impose  a  penalty  within  its  jurisdiction.  State  v.  Dolby, SBS, 

9.  The  allegation  of  value  in  such  a  complaint  governs  the  question  of  juris- 
diction,  and  not  the  value  as  found  at  the  trial ;  and  the  defect  cannot  be 
remedied  by  amendment  in  an  appellate  court.  lb. 

10.  When  the  name  of  a  juror  is  drawn  in  making  up  the  jury  for  a  murder 
trial,  it  is  tlie  right  of  the  accused  to  have  him  put  upon  the  jury  or  chal- 
lenged by  the  State,  although,  since  such  juror  was  summoned,  he  has  been 
convicted  of  an  assault,  and  at  the  time  he  is  drawn  is  confined  in  the 
county  jail.  The  court  cannot  discharge  such  a  juror  of  its  own  motion. 
Bogga  v.  The  State,  689. 

11.  The  evidence  on  a  trial  for  assault,  with  intent  to  murder,  tended  to  show 
that  the  accused  presented  a  loaded  gun  and  snapped  it  three  times,  bat 
there  was  no  cap  on  it.  The  court  charged  the  jury  that  the  absence  of 
the  cap  would  not  avail  the  accused  if  he  supposed  it  was  on  the  gun,  bst 
the  jury  must  be  satisfied,  beyond  all  reasonable  doubt,  that  he  did  iMl 
know  there  was  no  cap  on  the  gun.    Held  correct.    MuUen  ▼.  State,  091. 

12.  In  assault  with  intent  to  murder,  assuming  the  necessary  intent  to  exist, 
the  act  performed  must  have  some  adaptation  to  accomplish  the  particulai 
thing  intended ;  but  this  adaptation  need  only  be  apparent,  not  perfect.  Ih, 

18.  It  is  error  not  to  ask  the  defendant,  in  a  case  of  felony,  why  sentanct 
should  not  be  passed  upon  him,  and  that  this  was  done  most  appear  tnm 
the  Judgment  entry.  lb. 

DAM. 
See  CoNSTmrrioHAii  Law,  $;  Fuhwat. 
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DAMAGES. 

L  In  an  action  to  recover  damages  for  the  breach  of  an  agreement  to  deliver 
poflseBflion  of  premises  to  the  purchaser  upon  a  fixed  day,  the  jury  may  con- 
aider  in  their  assessment  all  such  consequential  damages  as  are  the  fair» 
legal  and  natural  result,  under  all  the  circumstances*  of  the  breach  of  the 
defendant's  agreement.    Moore  ▼.  Dcms,  460. 

8.  Under  the  statutes  of  New  Hampshire  "  towns  are  made  liable  for  damages 
happening  to  any  person,  his  team  or  carriage,  traveling  upon  a  highway,  or 
bridge  thereon,  by  reason  of  any  obstruction,  defect,  insufficiency  or  want 
of  repair,  which  renders  it  unsuitable  for  the  travel  thereon."  In  an  action, 
vnder  the  statute,  by  a  traveler,  for  damages  rssoltlng  fnm.  the  want  of  • 
mfflcient  railing  upon  the  sides  of  a  bridge  in  a  public  highway,  Md,  that 
tlie  plaintiff  was  entitled  to  reoover,  not  only  for  injuries  to  his  person, 
dothing  and  team,  indading  the  animals,  carriage  and  load  thergon,  bol 
also  for  the  loss  of  money  carried  in  his  pockets,  and  belonging  to  another; 
Imt  that  no  exemplary  or  vindictive  damages  should  be  awarded.  Woodmam 
▼.  JMUngham,  G26. 

See  OOBPOBanoH,  7;  Lebbl,  3, 8, 4, 6;  Tbadb-mabk. 

DEDICATION. 
See  HieHiTAT,  1. 

DEED. 

1.  A  deed  abaolnte  on  its  fsoe,  but  made  to  secure  the  payment  of  money,  la.  Is 
effect,  a  mortgage.    I^nek  v.  I^riee,  268. 

1.  A  deed  ofibied  in  evidence  to  prove  the  plaintiff^s  title  is  competent  for  the 
eonsideration  of  the  Jury,  and  may  be  taken  to  their  room  with  such  oth«r 
documentary  evidence  as  is  ordinarily  committed  to  the  enstody  of  a  Jury, 
aotwithstanding  the  deed  contains  conditions  and  reservations  not  binding 
'  upon  the  defendant ;  the  Jury  being  instructed  that  the  deed  is  only  oomp»> 
tent  to  prove  the  plaintiff's  title  to  the  premises,  and  is  not  to  be  considersd 
at  all  upon  any  other  i>oint.    Moore  v.  Davis,  460. 

DEL  CREDERE  AGENTS. 

ndntiilii,  M  eredere  agents  of  S.  &  Sons,  for  the  sale  of  the  ^  Simpson  prints,** 
consigned  some  of  the  goods  to  G.  O.  &  Co.,  conunission  merchants  in  a 
aelghboring  city,  to  be  sold.  G.  O.  &  Co.  made  sales  to  defendants  in  their 
own  name,  and,  before  receiving  payment,  failed ;  whereupon  plalntifis  noti-- 
fled  defendants  to  pay  the  amount  of  sales  to  them,  and  not  to  G.  O.  &  Co.. 
Upon  defendants  refusing  to  recognize  their  claim,  plaintiflb  brought  suit, 
wherein  it  was  hM,  that  they  could  maintain  the  action,  and  that  defendants 
eoold  not  set  off  a  claim  against  G.  O.  &  Co.  originating  before  the  sale  el 
the  goods.   MUUr  dt  Oo.  v.  Lea  dt  Co.,  417. 

DELIVERT. 
SeeCSoMMOV  Oabbxbbs,  1,  $,  8, 5, 7»  91 

DEPOSITOR. 
SeeSATmes  Bavk. 
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DISSEISIN. 

An  ocoapation  of  premieee  for  years,  by  means  of  a  permanent  ffinictan 
although  by  mistake  as  to  the  true  boundary  line,  is  in  legal  e£fect  a  dissfdstm 
ProprUtoTMY.  Nashua,  Oe.,  R.  R.,  181. 

DISTRIBUTION. 
See  Lex  Loci  Domicilii. 

DIVORCK 

Where  a  husband  and  wife  were  married  in  Massachusetts,  and  the  husband 
went  to  Illinois  and  filed  his  bill  in  equity,  and  the  wife  appeared  and  pol 
in  an  answer  denying  the  equities  of  the  bill,  but  afterward,  by  coUusloii, 
a  decree  of  divorce  was  entered  as  though  no  answer  had  been  interposed, 
the  divorce  is  valid  in  New  York,  and  the  wife  is  entitled  to  many  again. 
EJ^nier  v.  Sinnier,  183. 

DOMESTIC  RELATION. 
See  Parent  and  Child. 

DOMICILE. 
See  Lbz  Loci  Domicilii. 

EASEMENTS. 

1.  The  easement  and  servitude  of  light  may  be  implied  from  gimai.  Jmm  ▼ 
Jenkins,  300,  and  note,  806. 

8.  By  the  grant  of  a  lot  and  all  the  rights,  "  privileges,  appurtenances  and 
advantages  to  the  same  belonging  or  in  anywise  appertaining,"  is  passed 
tlie  easement  of  light  and  air  as  to  windows  previously  opened  toward 
another  lot  of  the  grantor ;  and  the  existence  of  the  easement  and  the  enjoy 
luent  thereof  by  the  grantee  is  no  breach  of  a  special  warranty  contained  in 
a  subsequent  deed  of  the  other  lot  to  another  grantee.  lb. 

8.  An  agreement  made  by  a  lessee  for  years  to  abandon  an  easement  belonging 
to  the  estate  does  not  bind  the  reversioner  unless  he  Is  a  party  to  it,  or  it  la 
made  with  his  knowledge  and  acquiescence.    Glenn  v.  Davie,  889. 

i.  The  owner  of  two  adjoining  lots  conveyed  one  to  B  and  the  other  to  8.*  each 
deed  containing  an  agreement  that  the  division  wall  between  the  houses  then 
stan(Ung  should,  notwithstanding  a  deviation  from  the  true  dividing  line, 
remain  undisturbed  "  so  long  as  the  said  houses  shall  endure."  Eeld,%htA 
the  true  construction  of  the  deeds  was  that  whenever  the  grantee,  or  a  per> 
son  claiming  under  him,  should  find  it  necessary,  either  by  reason  of  the 
decaying  or  dilapidated  condition  of  his  house,  or  its  unfitness  for  the  local- 
ity, to  remove  it  and  to  erect  In  its  stead  a  more  substantial  structure,  suita- 
ble to  the  place,  and  required  for  the  business  wants  and  purposes  of  ths 
locality,  he  had  the  right  to  remove  the  old  division  wall  and  erect  *  new 
building  on  his  lot,  extending  to  the  true  dividing  line,  lb, 

SeeMxTNictPAL  Cobforation,  8. 
EMINENT  DOMAIN. 

See  OOVBTITDTIONAL  LAW,  1  ;  RaILBOAD  GOMFAHTy  8»  4 
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EinX)RSEB. 
See  Pbihcipal  and  Subbtt. 

ESCAPE. 

iflwre  A  JaOor  allowed  a  prisoner  to  go  outside  of  the  rooms  used  as  the  jidl 
and  to  take  his  meals  in  another  part  of  the  same  building  with  the  Jailor^s 
funilj»  and  also  to  go  outside  of  the  building,  this  was  held  a  Toluntarj 
escape,  and  sufficient  to  preclude  the  Jailor  from  recoyering  on  a  bond  giyen 
to  him  bj  the  town  to  pay  the  prison  chaiges  of  the  prisoner.    BiUjf  ▼. 

ESTOPPEL. 

Parents  executed  and  delivered  a  deed  of  premises  to  their  child  of  six  Teara. 
When  the  child  became  sixteen,  the  paronts  executed  a  oonTejanoe  of  the 
same  premises,  with  other  real  estate,  to  S.  in  trust,  upon  which  he  made 
large  advances  in  money.  To  this  convejanoe  the  name  of  the  mother  was 
signed,  hy  the  child,  at  her  request.  Mdd,  that  the  chUd  was  not  therebj 
estopped  from  claiming  title  to  the  premises  under  the  pievions  deed,  no 
fnadalsnt  Intention  being  proved,    fencer  ▼.  Oarr,  113. 

See  Insubancb,  11. 

EVIDENCE. 

1,  In  an  action  against  an  express  company  for  f idlure  to  deliTer  a  paekago, 
erldence  as  to  whether  the  consignee  was  well  known  Is  admissible,  on  the 
question  of  due  diligence.     WTiUbeek  ▼.  Holland,  23. 

lb  Defendant  hired  plaintiff,  a  boy  without  knowledge  or  skill  in  the  hat  busi- 
ness, to  work  in  his  hat  factory,  stipulating  verlMilly  with  him  at  a  specified 
rate  for  three  years'  service.  The  contract  being  void  under  the  statute  of 
frauds,  in  an  action  upon  the  quantum  meruit,  held,  that  the  contract  was  not 
even  prima  facie  evidence  of  the  value  of  plaintiff's  services.  Oalvin  ▼. 
Prentice,  58. 

8.  Under  a  contract  of  sale  of  three  grades  .of  lumber,  at  a  specified  price  for 
each  grade,  the  vendor  delivered,  and  the  vendee  gave  his  reecipt  for  so 
many  thousand  feet  of  each  grade, "  prime,"  "  merchantable  "  and  "  refuse." 
In  an  action  by  the  vendor  for  the  purchase-money,  held,  that  evidence  offer- 
ed by  the  vendee  was  inadmissible  to  show  that  lumber  claimed  as  "  prime  " 
and  "  merchantable  "  was  only  "  refuse."    MeCormick  et  al,  v.  Sareon,  80. 

4  Where  the  intention  of  a  person  becomes  material,  such  person,  being  other- 
wise competent  as  a  witness,  may  testify  to  that  intention,  unless  prevented 
bj  some  controlling  principle  of  law  applicable  to  the  particular  case. 
Moore  v.  Dame,  460. 

%,  Where  the  evidence  was  conflicting  upon  the  question,  whether  a  party  ver- 
bally agreed  to  deliver  possession  of  certain  premises  upon  a  fixed  date,  in 
consideration  of  the  plaintiff's  purchase  of  the  same  at  auction,  the  testi- 
mony of  the  plaintiff's  agent  that  he  should  not  have  bid  upon  the  property 
at  all,  but  for  the  assurance  that  possession  would  be  delivered  at  the  time 
agreed  upon,  was  held  admissible,  as  bearing  upon  the  probabilities  of  the 
case,  to  show  whether  or  not  the  alleged  agreement  was  made.  lb. 
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EVIDENCE. 

ite  Bbkach  of  Pbokibb  to  Mjlbbt;  Consphiact;  Ck>irnuBOTORT  Naaut 
BMKCB,  2;  Dbkd,  3;  I2T8UKANC£,  6;  Pabol  Evidbncb;  Stamps,  1,  2,  B 
WifBxaBBS,  8, 8. 

EXPERTS. 

8ee  WxTHBsaBB,  8. 

EXPRESS  OOMPANT. 

WlMra  aa  mpitiw  oompuj  nceir^B  a  draft  for  edileotloii,  willi  iiMifcnictlow  to 
retuii  it  At  ODee  if  not  pM,  and  on  demand  of  the  drawee,  lie  lef  usee  to  paj 
tk  until  certain  ezplanationa  are  leeeived  from  the  drawer,  whereupon  the 
company  consent  to  wait  until  the  drawee  can  commnnicate  with  the  drawer, 
and  he,  receiying  satisfactory  explanations,  is  ready  to  pay,  and  remains  so 
two  days  without  renewed  demand  from  the  company,  but  on  the  fourth  day 
(the  third  being  Sunday)  he  becomes  insolyent,  the  company  is  responsible 
lor  the  loss  occurring  to  the  drawer.    WhUn^  ▼.  MmthatUtf  IMom  Btpr$u 

See  CoMMoy  Cakbtkim  ;  Ermnrai^l, 

SeeCkVHMOM  CATmnB,  1,  $,  g, 

EXTRA  STATE  LAW. 
SeeUBUBT. 

FACTOR. 
See  BAnonuTcnr,  0, 9 ;  Rbciibb, 

nDUGURT  OHARAGTER. 
See  Rabkbuftot,  1, 8. 

FIRE  DEPARTMENT. 
See  HmnoiPAL  Gobfobatiov,  t. 

FIRB  FROM  SPARE& 
Sea  Raxlboad  Cokpaht,  10,  IS,  IS. 

FISHWAT. 

L  Bfety  kgislatlw  giant  of  a  right  to  maintain  a  dam  acrani  ■  stieain  whwa 
Ssh  are  acenstomed  to  pass  is  subject  to  the  condition  that  a  soffldaiit  wi^ 
•hall  be  allowed  for  the  fish,  unless,  by  express  provision  or  obiiooa  In^U* 
cation  in  the  grant,  the  maintenance  of  a  fishway  la  dispensed  with.  Cba^* 
miuUmm^  ▼.  Eciyohe  Water  Poteer  Chmpany,  d47. 

S,  The  maintenance  of  dams  without  fishways  in  an  unoayigable  river,  whisk 
is  the  outlet  to  a  large  inland  lake,  thereby  obstructing  the  passage  of  mlgra> 
lory  fish  from  the  sea  to  the  lake,  constitutes  an  indictable  oflfanse  at  < 
law.    State  ▼.  FrankUn  Falls  Company  et  al„  618. 
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lb  No  tight  will  be  acquired  as  against  the  State  by  the  obatniction  of  *  pab 
lie  fiaheiy,  though  continued  for  more  than  twenty  yean  under  a  claim  of 
i|ght»  if  such  obatruction  in  fact  originated  without  right.  lb. 

See  Ck^MSTiTXJTiONAL  Law,  8. 

FIXTURES. 
See  Landlord  and  Tbnast,  8. 

FOREIGN  JUDGMENT. 

▲  Judgment  of  a  sister  State  cannot  be  impeached  by  showing  imgolnilty  in 
the  forms  of  proceeding,  or  a  non-compliance  with  some  law  of  the  Stata 
where  the  Judgment  was  rendered  relating  thereto,  or  tliat  the  decision  was 
•ntmeous.  Jurisdiction  confers  power  to  render  the  Judgment,  and  it  will 
be  regarded  as  Tslid  and  binding  until  set  aside  in  the  court  in  wliich  It  was 
rendered.    Snmier  v.  KiniUer,  182. 

FOURTEENTH  AMENDMENT. 

See  CONBTITUTIORAL  Law,  8»  4. 

GENERAL  AVERAGE. 

Whm^wmmik  pnts  intoa  port  of  distress  and  there  tnnsUpan  potftlonol  h«r 
cugo,  the  freight  paid  the  substituted  bottom  is  not  an  expense  or  kw  to 
be  contributed  for  in  general  average,  where  the  transhipment  la  made  for 
the  purpose  of  earning  full  freight.  Eugg,  adm'r,  v.  BatUm^n  €md  €Mm 
BmMmg  amd  MMng  (kmpam/y,  426. 

GUARANTOR. 
See  Pbincifal  and  Substt. 

mOHWAT. 

1.  Where  the  diarter  of  a  dty  proyides  tliat "  whenever  any  street,  aHey  or 
lane  sliall  be  opened  to  or  used  as  such  by  the  pubUc  for  the  period  of  five 
years,  the  same  shall  thereby  become  a  street,  alley  ox  lane  for  all  purpoees," 
no  formal  act  of  acceptance  is  necessary  of  a  street  or  alley,  whidi  has  been 
open  to  the  public  use  for  over  twenty  years,  having  been  surrendered  by 
the  owners  of  the  fee.    JReqtta,  adm*x,  v.  The  OUy  of  Boehetter,  52. 

lb  A  bridge  erected  by  a  volunteer  in  a  highway  where  It  was  needed  becomes 
the  property  of  the  munidpality  where  it  is  allowed  to  remain  for  years, 
and  should  be  kept  in  repair  by  such  municipality.  lb. 

lb  Where  a  traveler  is  injured,  without  fault  on  his  part,  in  consequence  of  the 
removal  of  planks  from  a  bridge  by  unknown  persons,  the  dty,  being  bound 
to  keep  the  bridge  in  repair,  will  be  liable,  although  no  aotuid  notice  of  the 
defect  is  given,  suffident  time  having  elapsed  to  render  the  condition  of  the 
bridge  notorious.  lb. 

i.  It  is  the  duty  of  a  footman,  in  attempting  to  cross  a  street  where  the  moving 
vehides  are  numerous,  to  look  along  the  street  in  the  vicinity  of  the  crosa* 
ing,  in  both  directions,  for  a  reasonable  distance;  a  failure  to  do  this  will  be 
held  to  be  contributory  negligence,  and  will  prevent  recovery  in  sase  of 
Injury.    Barker  v.  Sawtge  et  al.,  66. 
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%,  Footmen  h^f  no  Bnperioiitjr  of  right  at  stieet  enming§  own  tmnrn;  tlMf 
bave  the  right  In  oommon*  each  equally  with  the  other,  and  in  Ite  ezevdM 
are  bound  to  nee  reasonable  care  for  their  own  safety  and  to  avoid  doing 
injury  to  anj  othp^  who  may  be  in  the  exerdee  of  the  eqnal  righl  of  way 
with  them.  lb. 

6  The  obfltmction  of  a  highway  by  a  citizen  ia  not  a  gfonnd  of  cItU  aedoii  by 
an  indiridnal,  nnlew  he  has  suffered  from  it  some  special  and  peenllar 
damage,  whidi  is  not  experienced  In  common  with  other  dtliens,  JBImek  ▼• 
WaehUr,daS^. 

7.  Where  the' damage  alleged  by  plaintiff  was  that,  having  gone  to  F.,  by  the 
highway,  as  he  was  returning  home,  he  met  an  obstmctlon,  a  fenoe»  placed 
across  tho  highway  by  defendant,  and  was  withheld  by  defendant  tron 
removing  it,  and  was,  in  consequence, "  obliged  to  proceed  to  his  turn  by  a 
▼eiy  drcaitooa  route  to  his  loss  and  detriment,"  it  was  kdd^  thait  ihla  was 
insoflicient  to  maintain  the  action.  lb. 

8aa  Daxaoss,  2;  Municipal  CoBPOitJLTiom,  L 

HUSBAND  AND  WIFE. 

An  execatoiy  eontiaei  made  by  the  husband  and  wife  in  tbe  statatofj  aoda^ 
lor  the  sale  of  the  wife's  separate  property,  la  valid  and  biadfaif  npoa  hatt 
nad  may  be  aatooed  }gj  a  decree  of  specific  perfomaiiea.    Ltm  ▼•  WwMm, 

DIPEACHMENT. 
See  WiTifE88,8. 

INDICTMENT. 
flee  Cbdokal  Law,  1,$,  8,  6w 

INFANT. 
OaMimiBUiOKf  NaOXlOEHCB,  1, 2, 8,  4;  EnOFFKL;  Pabbr  AMD  CmoM 

INSANirr. 
flee  Will;  WinnBBB,8L 

INSOLVENCT. 
flee  Conflict  of  LAwa 

INSOLVENT  LAW. 
See  iNSUBANCa,  4. 

INSURANCE. 


LApoU^of  laaonmceonacargodidnot  cover  theloaaondderfhMBlntha 
vessel ;  but  the  company  promised  the  insured  if  he  would  go  and  tiko 
charge  of  it,  and  sell  it  to  the  best  advantage,  they  would  pay  the  defidencj. 
whereupon  the  insured  complied,  but  the  company  declined  to  pay.  BM^ 
Ihat  the  insured  could  recover  the  defidenqr  by  action,  WBUUw.  n$  Sum 
MUtud  Bmurance  Ch,»  81. 
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t.  A  policy  of  fire  ineuTanoe  was  laeaed  on  property^ "  sold  bat  not  removed.* 
A  loss  having  occurred,  in  an  action  by  the  insured,  hM,  that  property,  the 
legal  title  to  which  had  passed  to  the  vendee,  but  which  had  been  left  in  the 
possession  of  the  insured  by  consent  of  the  vendee,  free  of  charge,  was  cor- 
ered  by  the  policy ;  and  that  the  insured  could  recover,  in  trust,  for  the  ven- 
dee.    Waring  v.  The  Indemnity  Fire  Insurance  Co.,  146. 

8.  A  policy  of  fire  insurance  was  issued"  on  a  four-story  warehouse  *  *  *  first 
floor  occupied  by  machinery  used  for  making  barrels,  with  privilege  of  storing 
barrels  on  the  premises,  and  other  merchandise  not  more  hazardous."  The 
policy  contained  a  clause  requiring  a  true  and  accurate  description  of  the  use 
and  occupation  of  the  premises  under  penalty  of  forfeiture.  The  policy  fur- 
ther declared  in  printed  words  that  it  was  the  intention  of  the  parties  that  in 
case  the  insured  premises  should  be  used  or  appropriated  for  the  purpose  of 
carrying  on  or  exercising  the  trade,  business  or  vocation  of  (a  large  number 
of  manufactures  specified  therein,  including)  "cooper,  carpenter,  cabinet- 
maker/' *  *  *  '<  so  long  as  the  said  premises  shall  be  wholly  or  in  part  appro- 
priated or  used  for  any  or  either  of  the  purposes  aforesaid,  these  premises 
shall  cease  and  be  of  no  force  or  effect  unless  otherwise  specially  agreed  by 
this  corporation,  and  such  agreement  be  signed  in  writing  in  or  on  the  policy.** 
The  premises,  at  the  time  the  insurance  was  effected,  were  used  for  making 
and  storing  barrels  as  mentioned  in  the  written  portion  of  the  policy.  Sub- 
sequently small  circular  saws  and  a  work-bench  were  introduced  and  boxes 
were  manufactured,  but  this  kind  of  work  had  ceased  from  two  to  foni 
months  when  a  loss  by  fire  occurred.  The  saws  and  work-bench  had  remained 
in  the  building  and  a  lathe  had  been  put  up  the  day  preceding  the  fire,  for 
the  purpose  of  making  broom-handles  and  brush-blocks.  In  an  action  on  the 
policy,  held,  ( 1 )  that  the  description  of  property  was  not  a  eoniinuing  war- 
ranty, but  a  warranty  in  presenti;  (2)  that  the  policy  was  suspended  during 
the  prohibited  use  of  the  premises,  but  was  revived  when  the  use  ceased  to 
exist ;  and  ( 8 )  that  there  was  no  such  "  appropriation  "  of  the  premises,  at 
the  time  of  the  fire,  to  a  prohibited  use  as  was  contemplated  in  the  policy  or 
as  prevented  a  recovery.  United  Statee  F%re  and  Marine  Ineuranee  Co.  v 
Kimberly,  825,  and  note,  881. 

4.  The  discharge,  under  the  insolvent  laws  of  a  State,  of  a  person  insured 
against  fire,  being  in  effect  a  release  of  liability  upon  the  premium  note,  the 
company  is  no  longer  bound  by  its  contract,  and  he  cannot  recover  in  case  of 
loss  by  fire.  Nor  does  the  fact  that  the  company  received  the  interest  upon 
the  note  during  the  pendency  of  proceedings  in  insolvency  amount  to  a 
waiver  of  their  right  to  treat  the  policy  as  void.  It  appearing  that  they  had 
no  actual  notice  of  the  proceedings  until  after  the  last  payment  of  interest. 
Beyr^Ma  v.  Muttuil  Fire  Insurance  Company  of  Cecil  County,  887. 

5.  The  secretary  of  a  fire  insurance  company  sent  the  following  letter  to  an 
assured,  in  response  to  a  statement  and  preliminary  proof  of  loss :  "  Ths 
proofs  of  loss  furnished  by  you  to  this  company  are  wholly  unsatisfactory 
as  to  the  amount  of  the  claim,  even  if  the  company  be  responsible  at  all. 
The  company,  however,  denies  any  responsibility  by  reatson  of  material  ref^ 
resentations  as  to  the  title  and  property  being  untrue  and  for  other  ressona 
With  a  reservation  of  all  objections  to  your  recovering  in  any  form,  and 
without  waiving  any  of  the  rights  of  the  company  under  the  policy,  we 
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leave  yon  to  pnnae  such  a  ooane  aa  70a  maj  deem  expedient."  In  anadloA 
on  the  policy,  hM,  tliat  the  letter  did  not  conatitute  a  waiver  of  the  defeeta 
in  the  preliminary  proof  of  lose.  CitUentf  Fire  Insurance  Security  and  Loan 
Co,  ▼.  DoU,  860. 

6.  In  an  action  on  a  policy  of  insurance,  the  statement  and  ex  parte  affidavit  of 
the  plaintiff  as  to  loss  and  value  of  the  property  furnished  to  the  defendant 
aa  "  preliminary  proof  "  of  loss  should  not  be  read  to  the  juiy  aa  evidenea 
In  the  cause.  lb, 

7.  A  partnership  was  formed,  under  which  D.  put  in  "  his  mill  property,  ete^ 
aa  his  part  of  the  capital  of  the  concern."  The  mill  property  was  not  con- 
veyed to  the  partnership,  nor  to  any  person  in  trust  for  the  partnerah^ 
The  firm  applied  to  an  insurance  company  to  have  the  mill  property  inaoxed, 
xepresenting  it  to  be  iheire  in  their  application.  A  poliqr  was  issued  to  the 
firm  upon  the  condition  that,  if  the  interest  of  the  assured  in  the  property 
be  other  than  entire,  unconditional  and  sole  ownership,  it  must  be  so  repre- 
■ented  to  the  company  and  so  expressed  in  the  written  part  of  the  poliqr,  or 
otherwise  the  poliqr  ii  void.  Subsequently  an  assignment  of  the  policy  to 
D.  was  made  with  the  consent  of  the  company.  A  loss  by  fire  having 
oeenned,  in  an  action  on  the  policy,  held,  (1)  that  the  policy  was  void  from 
the  beginning,  on  account  of  misrepresentation  of  the  interest  of  the  assured 
In  the  application ;  and,  (2)  that  it  was  equally  void  in  the  hands  of  the 
assignee,  the  mere  assent  of  the  assurers  to  the  assignment  giving  no  force 
and  vitality  to  the^poUqr  which  was  before  void  in  the  hands  of  the  aaatgrn- 
Oft.  Ih. 

LiFX. 

8L  A  pdli^  of  life  inaiifance  contained  a  proviso  that "  in  case  the  kiaoved 
•hall  die  in  the  known  violation  of  any  law  "  the  policy  should  be  void.  In 
an  action  on  the  policy  it  appeared  that  the  insured  had  personal  and  finan- 
eial  diflloultles  with  the  family  of  C,  and  that  while  he  was  attoanptlag  to 
Bsiae  Cs  team,  C  jumped  from  his  wagon  and  started  as  if  to  leave  the 
team,  but  suddenly  turned,  drew  a  pistol,  and  shot  the  insured,  killing  him 
almost  instantly.  Heid,  that  it  was  error  not  to  snhmit  the  case  to  the  Jury 
to  determine  whether  the  death  of  the  insured  was  caused  by  a  known  vio- 
lation of  the  law  on  his  part,  and  whether  the  death  was  a  natuiml,  leaaon- 
aUe  or  legitimate  ocmsequence  of  the  act  of  the  insured.  BrodZflf  » Bafr,  v. 
Ihe  Mutual  Ben^  Life  Inturwnee  Co.,  115. 

i.  A  policy  of  life  insurance  was  issued  "  upon  the  faith  of  the  atatementa  in 
the  application,"  with  a  stipulation  that  if  they  "  shall  be  found  In  any 
raqiect  untrue,"  the  policy  should  be  void.  Hdd,  that  although,  onder  the 
policy,  the  answers  to  the  questions  contidned  in  the  application  moat  be 
construed  as  warranties  that  they  were  true  in  every  particular,  yet  a  nega- 
tive answer  to  the  qaestion, "  Has  the  party  ever  met  with  an  accidental  or 
serious  personal  injury?"  did  not  bar  a  recovery,  when  the  insured  had 
actually  met  with  an  "  accidental "  injury,  such  injury,  however,  being  slight, 
and  not  affecting  the  subsequent  health  or  the  longevity  of  the  insured.  WSU 
Hneon  v.  llu  Connecticut  Mutual  Hfe  Insurance  Co.,  657. 

10  The  receipt  of  the  premium  on  a  policy  of  life  insurance  by  an  authorised 
agent  of  the  company  is  a  waiver,  binding  on  the  company,  of  a  forfeiture 
for  violation  of  a  condition  against  residing  in  a  restricted  district  where 
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such  violation  is  known  to  the  agent  at  the  time  of  the  receipt  of  the  pre- 
mium.    WaM  T.  The  jBtna  Life  Inntrance  Co.,  664. 

11.  Where  the  agent  of  a  life  insarance  company  is  authorized  to  receive 
applications  from  policyholders  for  permits  to  reside  in  restricted  territory, 
and  to  receive  money  therefor,  hut  is  not  authorized  to  grant  such  permits, 
and,  hy  his  acts  and  representations,  a  policyholder  is  induced  to  believe 
that,  on  the  payment  of  the  money  for  a  permit,  it  was  granted,  the  com- 
pany is  estopped  from  denying  the  force  of  such  a  permit.  Jb. 

13.  A  policyholder  in  a  mutual  insurance  company  is  presumed  to  know  such 
roles  as  are  contained  in  the  charter  and  by-laws,  but  not  the  business  regu- 
lations and  instnictions  to  agents  adopted  by  the  ofBicers  of  the  company.  lb 

Marine. 

18.  A  vessel  arrives  at  a  "  port  of  discharge  "  when  she  arrives  at  any  plaee 
at  which  it  is  osnal  to  discharge  cargo,  and  to  which  she  is  destined  for  the 
pnrpose  of  discharging  cargo.  Upon  her  arrival  at  that  place,  a  policy 
insuring  her  until  arrival  at  a  "  port  of  discharge,"  terminates,  and  cannot 
be  extended  or  revived  after  she  has  discharged  part  of  her  cargo  there,  by 
her  removal  to  another  port,  or  to  another  place  in  the  same  port,  either  for 
the  purpose  of  discharging  the  rest  of  her  cargo,  or  for  any  other  polposa 
BramhaU  v.  Bun  MuttuU  Insurance  Co.,  261. 

JOINT  OWNERS. 
See  Promissory  Notb,  8, 4. 

JUDICIAL  ACTION. 
See  Justice  of  the  Pbacb. 

JURISDICTION. 
See  Criuikal  Law,  8, 0. 

JUROR, 
See  Criminal  Law,  7, 10. 

JUSTICE  OF  THE  PEACE. 

▲  Justlee  of  the  peace  is  not  liable  to  an  action  for  erroneously  refnaifig  to 
giant  an  appeal,  rach  refusal  being  a  judicial  act.  Jordan  v.  Bemion,  008 
tad  note,  518. 

LAND  DAMAGES. 

See  Railroad  Company,  4, 8. 

LANDLORD  AND  TENANT. 

L  Flaintlir  oeeapted  the  lower  portion  of  a  house,  and  another  tenant  the 
vpper  portion.  The  roof  and  upper  story  having  been  deatroyed  by  fire,  in 
an  action  by  plaintiff  against  the  landlord,  the  Judge  ehaiged  the  Jury  thmi 
it  was  the  landlord's  duty  to  proceed  with  diUgenee,  after  the  fiie,  to  put  on 
the  roof,  and  that  he  was  liable  for  damages  to  plaintiff  oamed  by  deiay. 
AU,  error,  there  being  no  express  covenant  to  repair,  and  the  maxim,  iu 
^tUire  Uto,  etc.,  not  applying.    Daupe  v.  Oenin^  47. 
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1.  A  tenant  erected  buildings  which  he  had  a  right  to  remove  under  the  U 
subflequentlj  he  ux>k  a  new  leaee,  without  reservation  or  mention  of  claim 
to  the  buildings ;  the  landlord  then  conveyed  the  premises  to  L. ;  where- 
upon the  tenant  removed  the  buildings  In  an  action  by  L.  against  hii 
grantor  fOr  breach  of  covenant  of  seizin  and  quiet  enjoyment,  held,  (1)  that 
the  tenant's  right  to  remove  the  buildings  terminated  with  the  acceptance  of 
the  new  lease ;  and,  (2)  that  the  removal  being  without  legal  right,  the  remedy 
of  Ia  was  against  the  tenant  and  not  the  landlord.    Loughran  t.  BoUt  lit, 

LARCENY. 
See  AinMALS  Fjsrm  Naturjl 

LAWYER. 
See  Libel,  8, 4. 

LEX  LOCI  CONTRACTUS. 

The  effect  of  a  conveyance  made  in  New  York  of  lands  in  West  Virginia  la 

to  be  determined  by  the  law  of  West  Virginia ;  but  a  contract,  also  made  in 

New  York  between  citizens  of  that  State,  for  the  loan  of  money,  to  secure 

the  payment  of  which  such  conveyance  was  executed,  is  to  be  governed,  aa 

Id  its  nature,  construction  and  validity,  by  the  laws  of  New  York«    KUnek  ▼• 

iViM,26a 

See  Railroad  Company,  1. 

LEX  LOCI  DOMICILII. 

▲  naident  of  Maryland  bequeathed  a  portion  of  his  personal  estate  to  his 
daughter,  who  was  married,  and  a  resident  of  Kentucky ;  but,  before  th* 
distribution  of  the  estatCi  the  daughter  died  intestate,  leaving  her  husband 
and  two  children  surviving.  After  the  distribution  of  the  estate,  the  hoa- 
band  claimed  the  deceased  wife's  distributive  share.  Held,  that  the  dispcK 
flition  of  her  share  was  governed  by  the  law  of  Kentucky  (that  bdng  het 
domicile),  and  that,  accordingly,  the  husband  was  entitled  to  her  entire  dl» 
tributive  share.    Nbonan  v.  Kemp,  807. 

LIBEU 

i.  Written  or  printed  words,  charging  another  with  being  a  drunkard  and  whh 
making  extortionate  charges  for  his  services,  are  libelous  per  ee.  Sandenam 
y.  CaldteeU,  105. 

lb  In  an  action  for  the  publication  of  an  article  libelous  per  m,  damage  to  plain- 
tiff or  malice  in  defendant  need  not  be  affirmatively  shown.  lb. 

fib  In  an  action  by  a  lawyer  for  libel,  where  the  publication  is  libelous  |Mr  is, 
the  plaintiff  may,  by  extrinsic  evidence,  connect  tlie  libelous  words  with  bin 
professional  character  and  recover  the  natural  and  proximate  damages  result 
ing  therefrom  to  him,  in  his  profession.  lb, 

4.  In  slander,  where  the  words  used  have  such  a  relation  to  the  profession  or 
occupation  of  the  plaintiff  that  they  directly  tend  to  injure  him  in  respect  to 
it  or  to  impair  confidence  in  his  character  or  ability,  when  from  the  nature 
of  his  business  great  confidence  must  neceRHarily  be  reposed,  they  are  action- 
able, although  not  applied  by  the  speaker  to  the  profession  or  occupation  of 
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the  plalntlft  When,  howoTer,  they  convey  only  a  genenl  Impntstion  upon 
Ilia  ehancter,  equally  inJariooB  to  any  cne  of  whom  they  might  be  Bpokeni 
they  are  not  actionable,  unless  such  application  be  made,  lb, 

6i  A  newspaper,  after  alluding  to  certain  outrages  perpetrated  by  "  ruffians/' 
proceeded  to  state  that  plaintiff,  "  a  young  man  on  the  Washington  train, 
who  is  engaged  in  selling  papers,  and  who  takes  every  occasion  to  insult 
Republican  passengers,  appears  to  have  been  in  collusion  with  the  ruffians. 
On  approaching  the  dty  he  went  around  to  take  a  vote  of  the  passengers,  the 
object  being  evidently  to  spot  the  Republicans,  that  the  assailants  might 
know  who  were  their  friends  and  who  their  opponents."  In  an  action  against 
the  publishers,  held,  tliat  the  publication  was  libelous  per  m,  and  that  it  was 
not  such  a  privileged  publication  or  criticism  as  protected  them  from  liability. 
Snjfder  v.  FuUan,  814. 

flu  In  an  action  of  libel  the  rule  is  that  the  plaintiff^  if  the  verdict  be  in  his 
IsTor,  is  entitled  to  recover  compensation  for  such  damages  as  the  Jury  may 
find  he  sustained  as  the  direct  consequence  of  the  publication,  and.  If  the 
Jury  should  find  from  t&e  evidence  that  the  publication  proceeded  from  ex- 
piess  maliee  or  ill-will  to  the  plaintiff,  then  they  are  to  award  him  such 
exemplary  or  punitive  damages  as  they  may  think  the  fkcte  of  the  case 
Justify,  lb. 

LIEN. 

▲  ^endor^s  lien  open  land  for  its  purchase-money  la  not  impaired  because  tlie 
obligation  taken  for  its  payment  includes  the  price  of  personal  property  sold 
at  the  same  time,  when  the  amount  to  be  paid  for  tlie  land  eui  be  aeoerlaiiietf 
kypiooe.    BumUeiaLY.MeCarmkk,'i(n. 

LIFE  IKSURANCB. 
See  Ihsubakcb. 

LIGHT. 
8ee  Eassubntb,  1, 8. 

MANDAMUS. 
flee  MuHiciFAL  C0RFO&ATIOV9  4 

MARINE  INSURANCE. 
See  Inburancb,  IS. 

MARITIME  LAW. 
AoiOBALTT  Law  ;  GsinEBAL  A 

MARRIED  WOMEN. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT. 
Bee  Railboad  Coicfant,  f ,  fl,  7. 

MEASURE  OF  DAMAGES. 
See  Damages. 
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MINEBAL  WATBB^ 
gee  Traob-maiol 

MORTGAGE. 
See  0BSD,  1 ;  Ubxjbt,  I. 

MUNICIPAL  CORPORATION. 

1.  In  sn  action  against  a  dtj  for  injuries  to  plaintiff,  a  tiaveler,  caused  bj  the 
falling  of  a  sign  projecting  over  the  sidewalk  and  insecurelj  fastened  by  the 
proprietor  of  the  building  to  which  it  was  attached,  hM,  that  plaintiff  could 
not  recover,  although  the  insecurity  of  the  sign  and  its  dangerous  positioa 
had  been  brought  to  the  notice  of  the  dty  authorities.  Jones  v.  Boston,  194» 
and  note,  196. 

$.  In  the  absence  of  express  statute,  municipal  corporations  are  not  liable  te 
personal  injuries  occasioned  by  reason  of  the  negligence  of  the  fire  depart- 
ment in  using  or  keeping  in  repair  fiie  engines.  FuherY.Oit^qf  Boston^  190. 
•ad  note,  199. 

8b  By  the  act  of  congress  laying  off  the  dty  of  Burlington  it  was  provided  "  thai 
a  quantity  of  land,  of  proper  width,  on  the  river  bank,  at  the  town  of  Bax<- 
Ungton,  and  running  with  the  said  river  the  whole  length  of  said  town,  shall 
be  reserved  from  sale  for  public  use,  and  remain  forever  for  public  use  as  a 
public  highway,  and  for  other  public  uses."  ffM,  (1)  that  the  eflbct  of  this 
act  was  to  restrict  the  power  of  absolute  disposition  by  the  government,  and 
the  city  took  the  land  subject  to  the  trusts  and  conditions  expressed  !n  the 
act ;  (2)  that  the  natural  accretions  from  the  river  to  the  reserved  strip  par- 
took of  the  same  nature  as  the  original  reservation,  and  was  held  by  the  same 
tenure  and  subject  to  the  same  uses  and  conditions ;  (8)  that  the  owners  of 
lots  abutting  on  this  reservation  did  not,  by  their  purchase,  acquire  the  title 
to  it,  but  that  they  acquired  such  rights  as  would  enable  them  to  enjoin  a 
diversion  of  it  to  uses  and  purposes  foreign  to  and  inconsistent  with  the  act 
of  congress ;  and  (4)  that  the  construction  of  a  railway  upon  the  reservation 
would  be  a  "  public  use  *'  within  the  meaning  of  the  act,  but  that  the  dtj 
had  no  right  to  make  an  unqualified  disposition  of  it  to  a  railway  company 
to  be  held  and  used  as  its  private  property,  although  it  might  lawfully  con- 
vey the  right  of  way  to  a  railway  company.  Cook  v.  The  OUy  of  BurUm^ 
ton,  649,  aDd  note,  667. 

4.  The  constitution  of  Alabama  provides  that  private  property  shall  not  be  taken 
"  for  private  use,  or  for  the  use  of  corporations,  other  than  munidpal,  with- 
out consent  of  the  owner,"  and  that "  the  State  shall  no*  engage  in  works 
of  internal  improvements,  but  its  credit,  in  aid  of  such,  may  be  pledged  by 
the  general  assembly  on  undoubted  security."  Held,  (1)  that  the  legislature 
of  the  State  has  power  to  authorize  a  county,  as  a  body  corporate,  on  a  pop- 
ular vote  of  the  county,  to  subscribe  for  stock  in  a  railroad  company ;  and 
(3)  that,  for  the  payment  of  stock  so  subscribed,  the  county,  as  a  corpora- 
tlon,  may  be  authoriied  and  compelled  (by  mandamtu)  to  issue  bonds  of  the 
county  and  deliver  them  to  the  railroad  company  in  which  the  stock  is  sub 
Mribed.    J9r  parte  8dma  <Sh  Chdf  B.  B.  Co,,  722,  and  note,  784. 

See  CoKBTrrimoNAL  Law,  1 ;  Highway,  1,  S,  8. 
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MURDEB. 
See  Criminal  Law,  5,  tt. 

NEGLIGENCE. 

'AL  OOBPORATION,  2 ;  Railboad  Compaht,  10, 11»  lt|  18;  Tln» 

GRAPH  Company,  1. 

NEGOTIABLE  PAPER, 
flee  Bank  Check;  PROMisaoBT  Nothl 

NOLLE  PROSEQUL 
flee  Criminal  Law,  8L 

OFFICE. 
flee  CoNiTiTimoNAL  Law,  6L 

PARDON. 

flee  RSBBLLION,  1. 

PARENT  AND  CHILD. 

].  Tliefe  Ifl  DO  legal  obligation  on  a  parent  to  maintain  hie  ndaor  cbUd  inde* 
pendent  of  atatntoiy  enactment.    KeUy  ▼.  DavU,  499. 

8.  A  parent  cannot  be  diarged  for  neoessaiieB  f amiahed  by  a  stranger  to  Ms 
minor  child,  except  npon  a  promise  to  pay  for  them.  Snch  promise  is  not 
to  be  impUed  from  mere  moral  obligation,  nor  from  the  statates  providing 
for  the  ro-imbnrsement  of  towns ;  but  the  jury,  in  finding  a  promise,  are  to 
take  into  consideration  all  the  circumstances  connected  with  the  parent's 
neglect,  as  indicating  his  intention,  views  and  purposes  with  regard  to  the 
wants  of  his  chUd.  lb. 

flee  CoNTRiBirroRT  NsoLxesNCB,  4 ;  Bsiopfbu 

PAROL  AGREEMENT. 
See  Insurance,  1. 

PAROL  EVIDENCE. 

1  The  words  of  written  instruments  are  to  be  understood  in  their  plain,  ordi- 
nary and  popular  sense,  unless  tbey  are  app(AmUjf  used  in  some  new,  teekp 
nical  or  peculiar  sense.     WiUmering  v.  MeGaughey,  673,  and  note,  678. 

8b  In  an  ac^on  upon  a  written  contract  for  the  sale  of  hogs,  to  be  "  deUTend 
at  W.,  Iowa,  at  H.  W.'s  option,  by  giving  ten  days'  notice  at  any  time  In 
June,''  Md,  that  parol  evidence  was  not  admissible  to  show  liow  such  con- 
tracts were  understood  by  stock  dealers,  to  which  class  the  parties  belong. 
76. 

See  Sayings  Bank. 

PARTNERSHIP. 

As  agreement  lo  share  in  the  losses  as  well  as  the  profits  of  the  business  is 
not  nseessaiy  lo  constitute  a  partnership  as  to  third  persons ;  an  agreement 

Vol.  VI.— 99 
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10  ihftM  1b  Um  piofitfl  alone  \s  BuffidAnt     Ufanhation  Brum  Mid  Mmm^/k^ 
tmimg  0$.  ▼.  8$mr;  177. 

See  IiYBuiiANCB,  7. 

PARTY. 
Bee  Baivxbuftct,  6 

PABTY  WALL. 
See  Easbmkhtb,  4. 

PASSBNaER  CARRIER. 
•mRahjkud  Compast;  Commov  ^^**npr 

PENALTIES. 
See  Criminal  Law,  4. 

PERCOLATING  WATER. 

COTBTAJIT;  SXTBTEBBAinCAir  Wa< 

PERCOLATION. 
COTBTAirr;  Subtebbansait  Wa> 

PRINCIPAL  AND  AGENT. 
See  Agent;  Bbokkr. 

PRINCIPAL  AND  SURETY. 

A  RNty  flmj  paj  the  debt  and  prosecute  his  prindpal;  aad  €■•  wte  lor 
falno  traiiafen  a  debt  or  security,  and  thereupon  beoomea  foaiaator  or 
Indoiaer,  maj  thns  protect  himself  against  the  oonsequeneea  of  dalaj  la 
OBforeiBg  the  principal  obligation ;  but  he  cannot,  hj  notiea,  impoae  upon 
tike  ereditor  or  holder  the  dutj  of  active  diligence  at  tho  ilak  of  dlaebaif- 
lag  tlw  aiiMty  1^  omitting  it.    WeUsY,  Mann,fiS. 

PRIVILEGED  PTJBUCATION. 
See  LiBBL,  5. 

PROMISE. 

L  A  promlM  laeiking  mntoalitj  at  its  inception  beeomis  M«^*f  vpoA  th* 

ppomisor  aftor  performance  bj  the  promisee.     WSlsU  ▼.  Tks  8m^  Jf«fiMl 

Jki.  Co.,  81. 
t.  Th»  consideration  of  a  promise  ma j  be  an j  loss,  troaUa  or  JBConvfrnloaea 

to,  or  charge  upon,  the  promisee,  it  Is  not  essential  that  It  ahoiild  also  be  a 

benefit  to  the  promisor.     WeU$  v.  Mann,  98.  • 

See  Insubancb,  1 ;  PRomsaoBT  Nois,  6;  ComBACT,  1. 

PROMISSORY  NOTE. 

1.  In  an  aelkm  on  a  promissory  note  the  defense  waa  that  delandi^it  KadpaU 
tfM  aesraad  ooata  of  a  former  action  on  piomlae  of  diseoirtlimaEOi  aad  of  as 
«f  time  for  pajment  of  the  note,  aad  that  this  acHoa 
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before  snch  time  had  expired.    Hdd,  tliat  the  promise  waa  void  for  want  of 

eonaideratioik,  the  plaintiff's  right,  in  the  former  action,  to  costs  not  being 

denied.    ParfiuUe  y,  Thompwm,  38. 
8.  A  person  who  signa  a  fictitious  name  to  a  promissory  note,  or  the  name  of  a 

real  person  without  anthoritj,  is  not  liable  on  the  note,    li  seenu  he  would 

be  liable  in  tort.    BarOeU  ▼.  Tucker,  240. 
8.  The  surrender  of  a  promissory  note  by  A,  one  of  the  Jointowners,  to  th» 

makers,  to  be  canceled  or  destroyed,  if  done  without  the  authority  of  B,  the 

other  joint  owner,  is  a  conversion  of  the  note  for  which  trover  will  lie  by  B 

against  A.     Winner  v.  Penniman,  885. 

4.  A  promissory  note  signed  by  G.,  and  indorsed  in  blank  by  I.,  was  delivered 
to  B.,  to  aecure  a  loan.  Held,  that,  by  conclusion  of  law,  I.  was  responsiblo 
as  joint-maker.    Ives  v.  BoeUy,  411. 

B.  A  promise  to  extend  the  time  of  the  payment  of  a  promissory  note,  mado 
after  its  maturity  and  without  consideration,  cannot  be  enf orced«  and  such 
promise,  founded  on  an  increase  of  interest  to  a  usurious  ra£e,  is  likewise 
without  legal  consideration  and  void.  /&. 

^  When  a  purchaser  of  land,  upon  taking  a  bond  for  title,  ^ves  in  payment 
therefor  a  note  expressing  on  its  face  that  it  is  so  given,  the  note  itself  will 
be  notice  of  the  vendee's  equity  in  case  the  title  of  the  land  shall  provo 
defective,  and  an  assignee  or  holder  of  the  note  cannot,  in  case  of  such 
defect  in  the  title  of  the  land,  recover  on  the  note  though  he  took  it  befora 
it  became  due.    Edward  v.  Kimball,  789. 

PROXIMATE  CAUSE. 
8m ImniAircB, 8;  Railroad  Compaht,  10, 13. 

QUANTUM  MERUIT. 
See  EviDKNCB,  3. 

RAILROAD  COMPANT. 

1.  A  paasenger  riding  on  the  Erie  railway,  a  railroad  corporation  created  by  th» 
laws  of  New  York,  upon  a  ticket  entitling  him  to  a  passage  between  twa 
stations,  both  situate  in  New  York,  was  injured  in  consequence  of  an  acci- 
dent on  a  portion  of  the  railway  which  runs  through  Pennsylvania.  ffeld„ 
that  the  contract  of  carriage  was  made  with  reference  to  the  laws  of  New 
York,  and  that  a  statute  of  Pennsylvania,  limiting  the  amount  of  recovery  in 
similar  cases,  had  no  efieet  upon  the  damages  recoverable  in  this  case.  Dyke 
T.  Brie  Bailwajf  Co.,  48. 

5.  Where  a  railroad  corporation  takes  possession  of  premises,  under  the  right 
of  eminent  domain  for  railroad  purposes,  the  occupation  of  buildings  upon 
the  premises,  for  the  general  purposes  of  trade  and  mechanical  or  manufac- 
turing purposes  by  lessees  of  the  corporation,  is  a  conversion  of  the  premises 
from  the  corporate  purposes,  and  a  writ  of  entry  will  lie  against  the  corpora- 
tion by  the  original  owners,  in  which  they  are  entitled  to  judgment  establish* 
ing  their  title  as  owners  in  fee,  subject  to  the  valid  easement  of  the  corpora* 
tion,  and  for  damages  or  mesne  profits  for  the  wrongful  use  of  the  premise* 
Proprietprer.  IMkua^eU,,  BaO/road  Compcmy,  181. 


788  INDEX. 

8.  Where  a  railroad  oondactor  attempts  to  seixe  artldea  of  property  in  the 
hands  of  a  passenger  for  the  purpose  of  enforcing  payment  of  fare,  the  cor- 
poration is  liable  to  an  action  of  assault  and  battery,  Bamiden  v.  Boston  A 
Albany  R.  R,  Co.,  200. 

4.  Under  a  railroad  cbarter  conferring  the  power  to  acquire  by  condemnation 
land  for  the  construction  of  the  road,  the  company  has  the  right  to  divert  a 
stream  of  water  flowing  across  the  line  of  their  road.  This  right  does  not 
depend  upon  an  express  grant  to  be  made  and  specified  in  the  inquisition 
itself,  but  may  be  acquired  by  condemnation  of  the  land  duly  confirmed, and 
payment  or  tender  of  the  damages  awarded ;  and  proof  de  hoT9  the  inquisi- 
tion is  admissible  to  show  that  the  attention  of  the  Jury  of  inquest  was 
directed  to  the  intended  diversion  at  the  time  of  taking  and  before  they 
signed  the  inquisition.  If  the  attention  of  the  Jury  was  thus  directed  to 
such  diversion,  and  the  same  was  made  within  the  lines  of  the  land  con- 
demned for  the  construction  of  the  road,  the  owner  of  the  land  through  which 
the  road  passes  has  no  remedy,  either  at  law  or  in  equity,  for  any  injury  that 
may  result  tlierefrom.   BcUtimare  and  Potomac  Railroad  Co.  v.  Magruder,  810. 

9.  A  person  who  has  purchased  a  through  ticket  from  New  York  to  Baltimore^ 
taken  his  place  in  a  train,  and  entered  upon  his  journey,  cannot  leave  the  train 
at  a  way  station  on  the  route,  and  afterward  enter  another  train  and  proceed 
to  his  original  point  of  destination,  without  procuring  another  ticket  or  paying 
his  fare  from  the  station  at  which  he  again  enters  the  car.  McClure  v,  Phil- 
adelphia, Wilmington  aud  Baltitnare  Railroad  Company,  345,  and  note,  850 

^.  Upon  the  refusal  of  a  passenger,  having  no  ticket,  to  pay  his  fare,  the  con 
ductor  may  rightfully  put  him  off*  the  train,  using  no  more  force  than  necea 
sary  and  he  is  not  bound  to  put  him  off  at  some  station  on  the  road.  lb. 

7.  The  presumption  is  that  a  railroad  ticket  agent  at  a  way  station  has  no  au- 
thority to  change  or  modify  contracts  between  the  company  and  its  through 
passengers.  So  held  where  a  conductor's  "  check  *'  was  pronounced  good  for 
another  train  and  day  (contrary  to  the  face  of  the  check),  by  the  a^^tnt.  lb. 

8.  The  legislature  of  a  State,  in  the  exercise  of  the  right  of  eminent  domain, 
can  authorize  aud  empower  a  railroad  corporation  to  cross  another  railroad 
or  turnpike  road,  on  making  compensation  ;  and  the  exercise  of  such  a  right, 
whatever  damage  may  result  therefrom,  cannot  be  considered  as  a  condem- 
nation of  a  franchise,  nor  the  impairment  of  a  contract,  within  the  meaning 
of  the  United  States  constitution.  Baltimore  cfi  nanre-de-Orace  Turnpike  0». 
T.  Union  Railway  Co.,  397. 

9.  An  act  of  the  legislature  authorized  "  all  railroad  companies  upon  eqoal 
terms  to  run  their  locomotive  and  cars  over  the  track  '*  of  the  Union  Ball- 
way  Company  of  Baltimore.  Held,  that  this  provision  did  not  confer  upoa 
such  railroad  company  the  power  to  construct  lateral  railroads  connecting 
with  other  railroads  running  to  Baltimore.  lb, 

10.  Where  a  locomotive,  which  is  well  constructed  and  properly  managed,  ner- 
ertheless  emits  sparks  sufficient  to  set  fire  to  cut  and  dried  grass  and  weedf 
which  the  railroad  company  had  permitted  to  lie  in  a  combustible  state  npoa 
its  land  along  the  track,  and  the  fire  is  communicated  thence  to  an  acyoining 
field  and,  through  stubble  and  uncut  but  dry  grass,  to  a  wheat-stack,  which 
is  thus  consumed,  the  company  is  liable  for  the  loss.  F%ynn  y.  San  FrandiO^ 
<£  San  Jo9e  R.  R.  Co.,  595,  and  note,  597. 
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11.  Where  the  live  stock  of  plaintiff,  running  in  his  field,  strayed  upon  de> 
fendant's  unfenced  railroad  and  ware  killed  hj  a  passing  train,  these  facts^ 
unexplained,  make  a  prima  faeie  case  of  negligence  against  the  defendant. 
The  plaintiff  was  not  chargeable  with  contributory  negligence,  from  the 
fact  that  he  knew  that  the  railroad  was  not  fenced  when  he  turned  the  stock 
Into  the  field.  McCoy  ▼.  California  Paeifie  Railroad  Company,  023,  and 
note,  (124. 

12.  in  an  action  against  a  railroad  company  for  damages  caused  by  fire  common 
iiicated  by  a  locomotive  to  dry  grass  and  weeds  upon  its  road,  and  thenc» 
across  plaintiff's  field,  a  half  mile  distant,  to  his  haystacks,  which  were 
consumed,  lield,  (1)  that  it  was  a  question  for  the  jury  whether  the  company 
was  negligent  in  leaving  the  dry  grass  and  weeds  upon  its  road ;  (2)  that  it 
was  also  a  question  for  the  jury  whether  plaintiff  was  negligent  in  not 
plowing  around  his  stacks,  which  were  situated  on  the  open  prairie ;  and  (3) 
that,  if  plaintiff  was  guilty  of  such  negligence,  it  was  a  case  of  contributory 
negligence,  which  would  prevent  his  recovery,  although  the  company  were 
also  guilty  of  negligence  in  leaving  the  dry  grass  and  weeds  on  its  road. 
Kesee  v.  Tlu  Cliicago  <fc  N,  W.  R.  R,  Co.,  643,  and  note,  049. 

18.  The  mere  fact  of  injury  from  fire,  set  by  sparks  emitted  from  a  railroad  engine 
is  not  prima  facie  evidence  of  negligence  on  the  part  of  the  company.  The 
burden  of  proof  is  on  the  plaintiff  to  show  that  due  care  and  caution  have 
not  been  exercised  by  the  company ;  but  this  fact  may  be  satisfactorily 
established  by  evidence  of  circumstances  bearing  more  or  less  Erectly  upon 
the  fact  of  negligence,  such  as  the  absence  of,  or  defect  in,  the  spark  arrester, 
an  unlawful  speed  or  an  extraordinarily  heavy  train.  Qandy  y.  The  Chicaga 
d  Iforthtoettem  R.  R.  Co,,  082,  and  note,  085. 

See  Ck)MMON  Carribii. 

RAILROAD. 
See  Municipal  Corporation,  8. 

REBELLION. 

1.  An  action  for  false  imprisonment  will  lie  against  a  Confederate  officer,  who 
imprisons  a  citizen  while  acting  in  his  military  capacity ;  and  in  such  an 
action  the  plea  of  belligerent  rights  is  no  defense,  nor  is  the  officer's  liability 
affected  by  a  pardon  granted  to  him,  by  the  president  of  the  United  States,  for 
offenses  arising  by  reason  of  participation  in  the  rebellion.  Caper  ton  v.  Jfnr^ 
tin,  270. 

8.  The  orders  and  decrees  of  the  so-called  court  of  probate  sitting  in  Alabama 
during  the  rebellion  are  to  be  treated  as  the  orders  and  decrees  of  foreign 
courts ;  and  they  may  be  impeached  for  fraud,  want  of  jurisdiction,  or  an 
illegal  exercise  of  the  jurisdiction  assumed.     Mosely  v.  TSithill  et  al,,  710. 

8.  On  vucating  a  sale  of  lands  of  a  testator  made  under  order  and  decree  of  the 
so-i-alled  court  of  probate  of  the  late  rebel  government  of  Alabama,  if  such 
satH  has  been  made  for  Confederate  treasury  notes  of  the  so-called  "  Con- 
federate States  of  America,"  the  purchaser  should  be  charged  with  the  value 
of  the  use  and  occupation  of  the  land  during  his  possession,  and  allowed 
credit  for  the  value  of  Confederate  treasury  notes  at  the  date  of  the  pur- 
diAse,  if  the  sale  was  for  cash,  and  if  said  notes  were  of  benefit  to  the  te»- 
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tator'B  estate  or  hU  heirs,  and  for  the  valae  of  all  neceeoarj  rapain  aad 
improvements  by  him  made  on  said  land.  lb. 

4.  Where  a  person  was,  before  the  late  civil  war,  the  bona  fide  holder  of  two 
bondu  of  the  State,  which  had  been  issned  ten  yean  before,  for  parposet 
of  internal  improvements,  and  which  were  then  due  and  payable,  and.  In 
1888,  received  from  the  State  in  payment  thereof  treasury  notes  to  the 
amount  of  the  bonds,  which  expressed  on  thdr  face  that  they  were  fundable 
in  the  bonds  of  the  State,  thereafter  to  be  delivered,  and  the  bonds  had 
never  been  delivered ;  AM,  Rodman  dissenting,  that  the  claim  was  founded 
upon  an  illegal  consideration,  and  the  State  was  not  bound  to  pay  it.  Band 
T.  8kUe  qf  Norih  CardUna,  741. 

5.  Where  a  dtixen  and  resident  of  New  York  had  a  suit  pending  in  North  Oaro- 
Una  previous  to  the  late  war,  and  during  the  war  his  debtor  there  pays  up 
his  indebtedness  to  the  attorney  or  agent  of  such  non-resident :  Hdd,  that 
such  action  was  void,  and  that  the  relation  of  attorney  and  client  was  termi- 
nated by  the  war.    BtachodL  v.  WlUard,  749. 

^  Any  securities  held  by  a  citizen  and  resident  of  New  York  previous  to  the  late 
war,  upon  persons  'resident  in  North  Carolina,  could  not  be  extinguished 
duranU  bello,  either  through  the  agency  of  the  courts  there,  or  through  the 
former  agents  and  attorneys  of  such  non-resident,  lb. 

7.  Therefore,  where  a  debtor  to  a  citizen  or  resident  of  New  York  pidd  off  said 
claim  to  a  clerk  and  master  in  such  State  in  Confederate  currency,  before  such 
curre^py  had  depreciated  to  any  extent,  such  payment  is  a  nullity,  lb. 

See  Constitutional  Law,  5 ;  Tbbt-oath. 

REMOVAL  OF  CAUSE. 

1.  Where  it  appeared  from  the  affidavit  of  a  person  of  color,  charged  with  a 
capital  offense,  that  he  could  not  have  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  security  of  person  and  property  as  is  enjoyed  by  white 
citizens,  and  that  his  rights  cannot  be  enforced  in  the  State  courts :  HM, 
that  under  the  act  of  congress  of  9th  AprU,  18d6,  the  State  courts  wiU  pro- 
ceed no  further  in  the  prosecution  until  certified  of  the  action  of  the  circuit 
court  of  the  United  States  under  the  act  of  congress,  March  8, 1868.  State 
▼.  Dunlap,  746. 

ti  It  is  erroneous  in  such  a  case  to  order  the  removal  of  the  indietmenta  to  the 
dienit  court  of  the  United  States ;  but  to  suspend  proceedings  in  the  caoM 
tID  certified  to  the  court  under  the  aforesaid  act  of  oongiesa.  lb, 

REPAIRS. 
8m  LAirDLOBD  Ain>  Tbkaht,  1. 

RESTRAINT  OF  TRADE. 

An  agieaoient  n&wer  to  engage  in  a  certain  business  "  in  the  dty  and  eonutj  of 
San  Fmndsooor  State  of  CaUfomia,"  is  not  a  severable  oontrMt,  and,  being 
la  total  restraint  of  trade^  and  therefore  void,  as  agidnst  public  policy,  so  f  ai 
ai  it  relates  to  the  whole  State,  is  also  void  entirely  and  with  respect  to  thc« 
dty  and  ooontj  of  San  Francisco.    More  v.  Bonnett,  621. 
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BALE  AND  DELIVEBT. 
See  EriDBNCB,  1, 3, 5. 

SALE  OF  GOODS. 
See  Stolen  Goods. 

SALE  OF  LAND. 
SeeBaoKiBR. 

SALARY. 

See  Ck>NBTITUTIONAL  IjAW,  6. 

SAVINGS  BANK. 

4  ISither  deposited,  in  a  savings  bank,  a  sum  of  money  in  his  own  name  and  a 
like  sum,  as  trostee,  for  his  daughter,  and  retained  the  pass-books  in  liis  own 
possession.  The  father  died,  and  the  daughter  brought  suit  against  the 
bank  to  obtsln  the  amount  deposited  by  him  as  trustee.  Meld,(l)  tliat  parol 
evidence  was  admissible  to  show  that  the  father  deposited  the  money  (which 
was  liis  alone)  in  the  manner  he  did,  because  the  law  would  not  permit  the 
bank  to  hold  so  large  a  sum  as  both  deposits  for  a  single  depositor ;  and  (2) 
that  the  daughter  could  not  recover,  notwithstanding  the  by-laws  of  the 
bank  provided  that  a  depositor  and  his  legal  representatives  should  be  bound 
by  a  condition  annexed  to  a  deposit,  designating  the  name  of  the  person  for 
whose  benefit  it  was  made.  Brabrook  v.  Boston  Five  Cents  8amng$  Bcnik, 
233. 

SEDUCTION. 

A  ruling  to  the  efibct  that  an  action  for  seduction  cannot  be  maintsined  unless 
it  is  followed  by  pregnancy  or  sexual  disease  is  erroneous.  Abrakami  ▼. 
Sdne^,fM, 

SERVITUDE. 

See  Easbmsnts. 

SET-OFF. 
See  Dbl  Crbderb  Aobntb. 

SIDEWALK. 
8m  MmnoiPAL  Cobfobatioh»  1. 

SIGN. 
8m  MmnciPAL  Ck>BroBATioH,  1. 

SLANDER. 

Woids  spoken  of  a  woman,  dbarging  that  she  had  intercourse  with  a  beast,  m 
had  oommitted  sodomy,  are  actionable  per  $e.    Haynee  v.  RUdheyt  <^^ 

See  LiBBii. 

SODOMY 

SeeSLANDBK 
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SPARES. 
See  Railroad  Company,  10, 12, 18. 

SPECIFIC  PEKFORMANCK. 
See  Bakkbuptct,  5. 

STAMPS. 

L  .Unstamped  instrainents  maj  be  received  in  evidence  in  the  State  ooarta 
notwithstanding  the  act  of  cong^sa  of  June  80, 1864,  wherein  it  is  provided 
that  certain  of  such  instruments  shall  not  be  "  admitted  or  used  as  evidence 
In  any  court."    Duffy  v.  Hobson,  617,  and  note,  620. 

S.  The  provisions  of  the  act  of  congress  of  June  80, 1864,  requiring  stamps  upon 
written  instruments,  apply  to  bonds  given  by  State  and  municipal  officers  on 
entering  upon  their  official  duties.  Ihe  City  of  MvMotine  v.  SUmeman  et  al. , 
685,  and  note,  680. 

8.  The  act  of  congress  of  June  80, 1864,  applies  to  and  governs  the  State  courtj 
In  respect  to  the  admissibility  of  documentary  evidence.  2  b, 

4.  A  deputy  collector  has  no  power  to  remit  penalties  and  stamp  instruments 
that  have  been  left  unstamped  by  inadvertence  or  mistake,  except  where  he 
acts  by  special  authority  from  the  collector,  lb. 

STATUTE  OF  LIMITATIONS. 

1,  The  statute  of  limitations  barring  the  right  to  sue  does  not  run  during  time 
of  civil  war,  where  the  courts  are  not  open  to  suitors.  Caperton  v.  Martin, 
270. 

2.  The  act  of  the  legislature  of  West  Virginia,  passed  February  27,  1866« 
declaring  tliat  the  period  from  April  17, 1861,  to  the  date  of  the  passage  of 
the  act,  shall  not  be  counted  in  computing  the  time  under  any  statute  of  limit- 
ations, is  constitutional.  lb. 

8.  The  statute  of  limitations,  barring  a  suit  for  specific  performance,  does  not 
beg^n  to  run  against  a  vendee  in  possession  of  land  under  an  executory  con- 
tract, until  the  time  when,  having  performed  the  agreement  on  his  part,  ha 
might  have  demanded  his  deed,  and  he  can  rely  upon  his  equity  under  the 
contract,  to  defeat  an  action  of  ejectment  on  the  part  of  the  vendor.  Lov4 
V.  WcUkins,  634. 

4.  In  an  action  on  a  promissory  note  made  by  three  persons  against  one  of  the 
makers  who  pleads  the  statute  of  limitations,  and  the  plaintiff  seeks  to 
avoid  the  bar  of  the  statute  by  a  payment  iodorsed  on  the  note  before  the 
bar  was  complete,  the  burden  is  upon  him  to  prove  that  the  payment  waa 
made  by  the  defendant  before  the  cause  of  action  was  barred.  Such  an  in- 
dorsement is  not,  of  itself,  conclusive  evidence  to  prove  either  by  whom,  oi 
when,  payment  was  made.    Knight,  adm*r,  v.  Clements  et  al.,  executors,  69o. 

ft.  It  seems,  that  a  payment  by  the  principal  maker  of  a  promissory  note,  l>efore 
the  statute  of  limitations  has  completed  a  bar,  will  not  prevent  the  comply 
tion  of  the  bar  as  to  a  co-maker  who  is  a  surety.  lb. 

t.  A  promissory  note,  barred  by  the  statute  of  limitations,  is  not  revived  by 
an  offer  to  pay  in  Confederate  currency  or  bank  bills.    SinumUm  v.  Clark,  759 

7.  To  repeal  the  statute  of  limitations  there  must  be  such  facts  and  circum 
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•tenoetas  show  that  the  debtor  recognized  a  present  sabsisting  liabllitj,uid 
niftiiifestad  an  intention  to  assume  or  renew  the  obligation,  /ft. 

See  Attoknbts. 

STATUTE  OP  FRAUDa 
See  C0I9TRACT,  1 ;  Eyidbnci^  S. 

STOCKHOLDER. 
See  Corporation,  2-7. 

STOLEN  GOODS. 

L  A  pniehaoer  of  stolen  goods,  either  directly  from  the  thief  or  from  anj  othef 
person,  although  in  the  ordinary  course  of  trade  and  in  good  faith,  will  not 
acquire  title  as  against  the  owner ;  and  a  carrier  or  bailee  stands  in  no  better 
position  than  a  purchaser.    Bcusett  v.  Spoffard,  101. 

%  C  contracted  with  B  for  the  purchase  of  goods  to  be  paid  for  on  delivery ;  G 
fraudulently  obtained  possession  of  them  and  afterward  feloniously  removed 
them,  and  placed  them  in  charge  of  a  carrier.  MM,  that  B  could  recover 
them  from  the  carrier.  lb, 

STREET. 
See  HiOHVTAT. 

SUBTERRANEAN  WATERS. 

A  land  owner  dug  a  well  for  the  use  of  his  family  and  stock,  thereby  prevent 
ing  the  water  from  reaching,  by  percolation  or  underground  currents,  the 
spring  or  open  running  stream  of  an  adjoining  owner.  HM,  that  this  was 
not  actionable.    VtUage  of  Delhi  v.  Tou7nan»,  100. 

See  Covenant. 

TELEGRAPH  COMPANY. 

1.  A  telegraph  operator  at  T.  received  a  message  dated  at  E.  and  addressed  to 
bankers  at  P.,  which  read  as  follows :  "  Keystone  bank  will  pay  the  check 
of  T.  F.  McCarthy  to  the  amount  of  twenty  thousand  dollars  ($20,000.) 
J.  J.  Town,  cashier  of  Keystone  bank."  The  person  presenting  the  message 
was  known  to  the  operator  by  the  name  of  McCarthy,  but  no  authority  from 
the  cashier  was  shown.  The  message  was  transmitted,  and  proved  to  be 
fraudulent.  Held,  that  the  operator  was  guilty  of  gross  negligence,  for 
which  the  telegraph  company  was  liable.  Miooad  v.  The  Weetem  Union 
Telegraph  Co.,  140. 

8.  Where  a  telegraph  company  receives,  for  transmission,  a  message  without 
notice  or  information,  either  from  the  contents  of  the  message  or  other- 
wise, of  any  fact  indicating  that  extraordinary  care  or  speed  in  its  dispatch 
or  delivery  is  important  or  expected,  or  that  extraordinary  or  special  dam- 
ages  will  result  from  any  neglect  or  care,  or  accuracy,  in  transmitting  it,  the 
measure  of  damages  for  non-delivery  is  limited  to  such  damages  as  result 
from  the  ordinary  and  obvious  purpose  of  the  contract.  Baldwiu  v.  Tlu 
United  States  Telegraph  Co.,  16d,  and  note,  172. 

Vol.  VL—  100 
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S.  No  partnenbip  or  mntual  a^^ncj  can  be  inferred  between  eo4erminas  Ubm 
of  telegraph,  from  the  fact  that  each  received  from  the  other  meMMgea  for 
transmission  oyer  its  own  line,  as  required  by  law ;  and  each,  in  the  abaence 
of  evidence  of  a  special  agreement  or  arrangement,  either  with  the  seoder 
of  the  message  or  with  each  other,  will  be  liable  for  its  own  acta  onlj.  Ih, 

TENANT. 
See  Landlord  and  Tsnaht. 

TEST  OATH. 

An  act  of  the  legislature  of  West  Virginia  prohibiting  a  partj  against  whom 
a  judgment  has  been  recovered  as  an  absent  defendant  from  appearing  in 
court  and  opening  the  judgment  unless  he  would  take  a  prescribed  oath,  in 
effect  purging  himself  from  all  oomplicitj  with  the  rebellion,  is  oonBtitn 
tional.    Pemw  v.  Oartkadan^  281. 

TRADE-MARK. 

1.  The  owner  of  a  peculiar  product  of  nature,  such  as  mineral  water,  will  be 
protected  in  the  exclusive  use  of  a  name  given  to  it,  and  employed  as  a  trade- 
mark. The  word  "  Congress  "  in  the  phrases  "  Congress  Water  "  and  "  Con- 
gress Spring  Water  "  is  a  legitimate  trade-mark.  Congrea  d  Emfim  Spring 
Co,  T.  High  Bock  Congrea  Spring  Co.,  82. 

8.  In  an  action  to  recover  for  the  violation  of  a  trade-mark,  the  damages 
awarded  was  the  whole  profit  realized  by  defendant  from  sales  of  the  spurious 
articles  under  the  simulated  trade-mark.  HM,  on  appeal  by  defendant, 
that  the  damages  were  not  excessive.    Oraham  v.  PkUs^  639,  and  note,  641. 

ULTRA  VIRES. 
See  CORPOBATION,  1. 

USURY. 

1.  The  courts  of  one  State  are  not  bound  to  take  judicial  cognisance  of  the 
waxy  laws  of  another  State ;  and  one  who  sets  up  the  usurious,  and  there- 
fore void,  nature  of  a  contract  made  in  another  State,  must  also  show  what 
are  the  usury  laws  of  such  other  State.    KHnck  v.  PricOt  268. 

%,  A  atipQlation  in  a  mortgage  for  the  payment  of  attorney's  fees  in  case  oi 
dafanlt  and  a  suit  in  foreclosure  is  not  usurious.     Woaitk&H/g  v.  Qmiih^  663. 

VENDOR'S  LIEN. 
SeeLuEV. 

VENDOR  AND  PURCHA8SB. 
SeeLiXN 

VENDOR  AND  VENDEE. 

A  Tsodee  of  personal  property  who  is  compelled,  in  order  to  retain  iSbm  prop- 
erty, to  diacliarge  an  incumbrance  existing,  unknown  to  him,  at  the  time  of 
the  purchase,  may  bring  assumpsit  for  money  paid  against  the  vendor  within 
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%k»  ctamtoTy  period  of  limitation  (riz  J9»n)  after  4lHhuflif  Ohm  ia«u»- 
touBce.    Sairgenl  ▼.  Owrrisr,  684. 

See  Eyiduicb,  8, 6. 

WAR. 

bemlee  ia  war  hare  no  right  to  enter  and  oae  the  oonrti  of  the  miwrnnm  ]Murt7 ; 
bat  It  ia  eompetent  for  the  legialatore  to  permit  them  to  do  ao  on  aoektenM 
aa  to  maj  preaerihe.    Peeroe  t.  Oankadon,  881. 

See  Bbbkluon  ;  Statutb  of  LnoTATiovt,  L 

WAREHOUSEMEN. 
See  Comf ON  Cabrixiu,  6 ;  Cohyeubok. 

WATER-COURSE. 
See  Railroad  Company,  4. 

WILD  ANIMALS. 
See  AimcAL  Fekje  Natukjl 

WILL. 

LIb  the  eoBteai  of  a  will  tha  judge  charged,  that "  nnleeathe  Jviybellaf^fioai 
the  eYidenee  that  the  testator,  if  of  ooond  mind,  would  hare  indnded  C.  or 
hia  children  in  the  benefit  of  hia  will,  they  cannot  aet  the  will  aaide  beeanae 
he  maj  hare  exdaded  them  under  an  insane  delosion  as  to  C"  HM  error, 
on  tlie  ground  that  when  a  will  is  ascertained  to  be  the  result  of  an  insane 
deluaion  it  should  be  declared  Toid,  without  inquiring  what  the  testator 
would  or  would  not  have  done  if  he  had  been  of  sound  mind.  OoUon  ei  aL 
▼.  Ulmer,  708,  and  note,  707. 
8.  A  will  which  is  the  direct  oflEspring  of  even  parttal  insanity  is  Toid.  lb, 
8.  Where,  by  statute,  a  sale  of  the  lands  of  a  testator  for  the  payment  of  debts 
is  auihoriied :  "  1.  When  the  will  gives  no  power  to  sell  the  same  for  Uiat 
purpose,  and  the  personal  estate  is  insufficient  therefor;"  and  '* 8.  When  a 
sale  of  the  lands  is  more  beneficial  tlian  a  sale  of  slayes,  and  is  not  in  oon- 
fiiet  with  the  provisions  of  the  will,"  and  the  second  ground  for  sale  is  relied 
upon,  the  Jurisdiction  of  tlie  court  to  order  a  sale  is  limited  to  a  case  in  whieh 
there  are  no  conflicting  provisions  in  the  will.    Mo9&lif  ▼.  l\UkiU,  710. 

WITNESS. 

L  A  witness  may  be  contradicted  by  circumstances  as  well  as  by  other  witneasea. 
Courts  and  Juries  are  not  bound  to  refrain  from  exercising  their  Judgment^ 
and  to  blindly  adopt  the  statements  of  the  witness,  for  the  simple  reason 
that  no  other  witneas  has  denied  them,  and  that  the  character  of  the  wit> 
ness  is  not  impeached.    BHwood  v.  The  We$tem  UnUm  TeUgraiph  Co,,  140. 

8.  Where  the  character  of  a  witness  for  truth  and  veradty  haa  been  impeached 
a  person  well  acquainted  with  the  witness  in  the  community  in  which  he 
lives,  but  who  has  never  heard  the  character  of  the  witness,  as  to  veradtj, 
called  in  question  or  spoken  of,  is,  nevertheless,  competent  to  testify  in  favor 
«f  the  witness.    L&mom  v.  The  8uae,2ldd. 
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t.  WltBMMi  who  are  not  experts  oannot  i^re  tfaelr  oplnloM  es  tlw 
MBiSy.    Dob,  J.,  diasentiiig.    JBtate  ▼.  Pike,  588. 

See  CoNflTXTUTiOHAL  Law,  8,  4. 

WORDS. 

'AUraW  aee  Comxon  CAB]UXB,8k. 

«  Ohoie  in  aeUon;'  eee  Bakkbuftct,  8. 

chairacUr"  tee  Bawkbuptct,  I,  S. 
iof  any  law,"  see  Inbu&abob,  & 
"  P(fH  0/  diteharge,"  eee  Insurancs,  18. 
"  Pubke  use,"  see  Municipal  (Tobforatkmi,  t. 

"Soldhytnat  remoted,"  see  Insu&ahcb,  t. 
'  ITfUMOida&Ji  oMidmU,"  see  Commov  Gabbibe.  C 
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